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CASES 

DETERMINED  BY   THE 

SUPREME  COURT 

OF 

ILLINOIS. 


THIRD  GRAND  DIVISION. 


APRIL  TEEM,  1864. 


The  City  of  Chicago  vs.  L.  D.  Ward  et  al. 

Ee-assessment.1  Under  sec.  36,  charter  of  Chicago,  for  extending  a  street, 
independent  of  regularity  of  original  assessment. 
Under  the  36th  section  of  chapter  7  of  the  charter  of  the  city  of  Chica- 
go (Priv.  Laws,  1863,  p.  93),  —  providing  that  if,  from  any  cause,  the 
city  shall  fail  to  collect  the  assessment  which  may  have  been  levied, 
either  in  whole  or  in  part,  and  where  the  same  has  not  been  canceled 
by  order  of  court,  the  common  council  may,  at  any  time  within  five 
years  after  the  confirmation  of  the  original  assessment,  direct  a  new 
assessment  to  be  made  upon  the  delinquent  property  for  the  amount 
of  such  deficiency,  and  interest  thereon  from  the  date  of  the  original 
assessment;  and  that  such  new  assessment  shall  be  made  in  the  same 
manner  as  is  prescribed  for  the  first  assessment,  —  where  an  assess- 
ment was  made  for  the  purpose  of  extending  a  street,  but  owing  to 
the  resistance  of  some  of  the  property  holders,  a  part  of  it  was  not 
collected,  and  proceedings  were  then  instituted  under  said  36th  sec- 
tion to  re-assess  the  deficiency  on  the  delinquent  property,  and  appli- 
cation was  made  therein  for  an  order  of  sale,  against  the  granting 

1  See,  generally  on  this  subject,  Cooley  on  Taxation,  232;  Blackw.  on 
Tax  Titles  (4th  ed.),  163  and  note. 
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of  which  it  was  urged  that  the  original  assessment  was  void  for  the 
want  of  proper  notice  to  the  owners  of  real  estate  upon  which  it  was 
levied,  and  that  the  Superior  Court  of  Chicago  had  decided  the  first 
assessment  void,  and  refused  a  judgment  to  enforce  that  proceeding, 
which  judgment,  it  was  insisted,  was  a  bar  to  this  application  for  an 
order  of  sale:  Held,  that  the  second  proceeding,  though  growing 
out  of  the  former,  was  independent  of  it,  and  could  in  no  manner  be 
affected  by  it:  and  that  the  second  proceedings  having  been  regular, 
whether  the  first  proceeding  was  valid  or  invalid,  could  not  matter, 
and  that  the  judgment  on  the  first  assessment  was  not  a  bar  to  such 
second  application. 

Error  to  Superior  Court  of  Chicago. 
The  case  is  sufficiently  stated  in  the  opinion. 
B.  F.  Ayer,  for  plaintiff  in  error.     Barker  c&  Tuley,  for 
defendants  in  error. 

[15*]  *Walker,  C.  J.  This  was  an  application  for  a 
judgment  on  an  assessment  roll  against  real  estate  in 
the  city  of  Chicago.  The  assessment  was  made  to  extend 
Fourteenth  street  from  State  street  to  Indiana  avenue.  It  is 
urged  that  the  assessment  was  void,  for  the  want  of  proper  no- 
tice to  the  owners  of  real  estate  upon  which  it  was  levied.  It 
is  provided  by  the  36th  section,  chapter  7  of  the  city  charter 
(Private  Laws,  1863,  p.  93),  that  if,  from  any  cause,  the  city 
shall  fail  to  collect  the  assessment  which  may  have  been  lev- 
ied, either  in  whole  or  in  part,  and  where  the  same  has  not 
been  canceled  by  order  of  court,  the  common  council  may,  at 
any  time  within  five  years  after  the  confirmation  of  the  origi 
nal  assessment,  direct  a  new  assessment  to  be  made  upon  delin- 
quent property  for  the  amount  of  such  deficiency,  and  inter- 
est thereon  from  the  date  of  the  original  assessment.  And  it 
declares  that  it  shall  be  made  in  the  same  manner  as  is  pre- 
scribed for  the  first  assessment. 

The  third  section  of  chapter  seven  of  the  city  charter  reg- 
ulates the  mode  in  which  the  original  assessment  shall  be 
made.  It  declares  that  in  cases  for  the  opening  of  any  street, 
the  application  shall  be  made  to  the  board  of  public  works; 
or,  if  made  to  the  common  council,  it  shall  be  referred  by 
10 
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tliem  to   the  board.     And  upon  receiving  such  application 

they  are  required  to  proceed  to  investigate  the  same,  and  if 

they  determine    such  improvement  to   be  necessary, 

they  are  required  to  report  the  *same  to  the  common     [16*] 

council,  with  an  estimate  of  the  expense  thereof,  and 

also  a  proper  ordinance  or  order  directing  the  work  to  be  per 

formed. 

The  fourth  section  requires  them  to  furnish  a  plan  of  the 
proposed  improvement,  and  whether  real  estate  to  be  assessed 
will  be  benefited  to  the  extent  of  the  damages,  costs  and  ex- 
penses necessary  to  be  incurred  thereby. 

The  fifth  section  declares,  that  when  such  an  order  shall  be 
passed  by  the  common  council,  the  commissioners  of  the 
board  of  public  works  shall  forthwith  proceed  to  ascertain  and 
assess  the  damages  and  compensation  due  for  land  appropri- 
ated for  opening  such  street.  Also,  at  the  same  time  deter- 
mine what  estate  will  be  benefited  thereby,  and  assess  the 
damages  and  costs  of  the  proceeding  by  them  deemed  benefited, 
in  proportion  as  nearly  as  may  be  done. 

The  sixth  section  requires  the  commissioners  to  be  sworn 
faithfully  to  discharge  their  duties.  And  it  requires  them  to 
give  six  days'  notice,  by  publication  in  the  corporation  news- 
paper, of  the  time  and  place  of  their  meeting  for  the  purpose 
of  making  the  assessment,  in  which  they  shall  specify  what 
such  assessment  is  to  be  made  for,  and  shall  describe  the  land 
to  be  condemned. 

The  eighth  section  declares,  that  if  the  damage  to  any  per- 
son shall  be  greater  than  the  benefits  received,  or  if  the  bene- 
fits be  greater  than  the  damages,  the  commissioners  shall 
strike  a  balance. 

The  thirteenth  section  requires  that  when  completed,  the 
commissioners  shall  file  the  assessment  roll  in  the  office  of  the 
city  clerk,  and  notice  be  given  by  them,  for  six  days,  by  publi- 
cation in  the  corporation  newspaper,  of  the  filing  the  same, 
and  that  at  the  next  regular  meeting  of  the  common  coun- 
cil after  such  notice  is  given,  they  will  apply  for  a  confir- 
mation of  the  assessment.     It  also  provides  that  objections 
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may  be  made  before  the  common  council,  but  they  are  re- 
quired to  be  filed  in  writing.  It  authorizes  that  body  to 
adjourn  the  hearing  from  time  to  time,  to  revise  and  correct 
the  same,  or  to  confirm  and  annul  it  and  direct  a  new  assess- 
ment. 

An  assessment  was  made  under  these  provisions  for  the  pur- 
pose of  extending  this  street,  but  owing  to  the  resist- 
[17*J  ance  of  *some  of  the  property  holders,  a  part  of  it 
was  not  collected.  Proceedings  were  then  instituted 
under  the  36th  section  of  chapter  seven,  to  reassess  the  defi- 
ciency on  the  delinquent  property,  and  it  is  upon  this  latter 
proceeding  that  the  application  was  made  in  the  court  below 
for  an  order  of  sale.  It  will  be  observed  that  this  section  re- 
quires this  second  assessment  to  be  made  as  near  as  may  be 
in  the  manner  prescribed  for  the  first  assessment.  The  com- 
missioners reported  to  the  common  council  the  deficiency, 
with  an  order  for  a  reassessment  on  the  delinquent  property, 
which  was  approved  and  passed  by  the  common  council.  The 
commissioners  then  gave  notice  to  all  persons  in  interest,  of 
the  time  and  place  of  the  intended  assessment.  After  it  was 
made,  they  published  a  notice  that  it  had  been  completed,  and 
that  they  would  apply  at  the  next  regular  meeting  of  the  com- 
mon council  for  a  confirmation  of  the  assessment.  At  that 
meeting  it  was  confirmed. 

To  these  last  proceedings  no  exceptions  are  taken.  But  it 
is  urged  that  on  the  first  assessment,  the  notice  was  given  by 
the  board  of  public  works  instead  of  the  commissioners  of 
public  works,  and  that  a  notice  was  given  by  the  board  of 
public  works  that  they  would  apply  for  its  confirmation.  It 
is  obvious  that  this  second  proceeding  was  independent  of 
and  disconnected  from  the  first  proceeding.  The  application 
was  made  for  an  order  for  the  reassessment  wThich  was  passed. 
The  required  notices  were  given  and  the  assessment  made  and 
confirmed,  precisely  as  was  required  by  the  law,  so  far  as  we 
can  see,  and  as  nearly  in  the  manner  required  by  the  law  in 
the  first  assessment  as  was  practicable.  We  are  therefore 
at  a  loss  to  perceive  how  the  first  assessment,  or  the  notices 
12 
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then  given,  can  in  the  slightest  degree  affect  this  proceeding. 
The  question  is  not  whether  the  first  was  legal,  but  was  the 
latter?  JSTo  exceptions  are  urged  to  this,  but  to  the  first,  and 
they  are  wholly  unavailing. 

It  is  again  urged,  that  the  superior  court  had  decided  the 
first  assessment  void,  and  refused  a  judgment  to  enforce  that 
proceeding,  and  that  the  judgment  was  a  bar  to  this  applica- 
tion for  an  order  of  sale.  This  being  a  new  proceed- 
ing, ^independent  of,  but  growing  out  of  the  former,  [18*] 
can  in  no  manner  be  affected  by  it.  And  whether  the 
first  proceeding  was  valid  or  invalid,  could  not  matter.  This 
proceeding  was  designed  to  cure  defects  existing  in  the  first 
assessment,  and  could  only  be  tested  by  the  law  authorizing 
it  to  be  levied.  The  judgment  on  the  first  assessment  was 
no  bar  to  this  application. 

We,  for  these  reasons,  are  of  the  opinion  that  the  court  be- 
low erred,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


William  H.  Stow  vs.  Frances  Ann  Russell  et  al. 

Chancery  Pleading  :     What  a  demurrer  admits} 

A.  demurrer  in  chancery  only  admits  that  which  is  well  stated  or  pleaded. 
It  does  not  admit  any  matters  of  law  which  may  be  suggested  in  a 
bill,  or  inferred  from  the  facts  stated  in  it.  Defects  in  substance  are 
not  supplied  or  aided  by  it,  nor  are  defective  statements  of  title  or 
claims  for  relief  cured  by  it. 

Same  :  Same. 
General  statements  in  a  bill  that  complainant  was  induced  and  prevailed 
upon  by  the  statements  and  assurances  of  the  agents  of  the  other  party 
to  the  contract  to  leave  the  original  contract  with  them,  and  to  sign 
and  receive  another  agreement  whose  effect  it  is  sought  to  escape,  are 
not  admitted  by  a  demurrer,  where  no  specific  fact  or  facts  are 

^ee  People  v.  Hatch,  33  III.,  9:  Myers  v.  Wright,  id.,  284;  Deem  v. 
Crume,  46  id.,  69;  Lindley  v.  Miller,  67  id.,  244;  Dunham  v.  Village  of 
Hyde  Park,  74  id.,  371 ;  Roby  v.  Cossitt,  78  id.,  638. 
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charged  of  an  improper  character,  or  unworthy  or  disreputable 
means  used  to  induce  the  making  of  such  other  contract. 

Same:  Same. 
Nor  would  a  general  allegation  of  error  in  the  amount  of  the  claim. set 
up  by  the  defendant,  no  fact  being  stated  showing  such  error  or  its 
extent,  nor  any  error  in  computing  such  amount,  be  admitted  by  de- 
murrer, because  it  is  not  well  pleaded.  In  such  a  case  nothing  spe- 
cific or  tangible  is  stated,  which  can  be  denied  by  answer,  and  nothing 
is  distinctly  and  unequivocally  asserted  demanding  denial  or  answer. 

Contracts:  A  subsequent  contract  concerning  the  same  subject  matter,  con- 
strued to  be  a  new  contract  and  not  an  extension. 
Where  a  contract  was  entered  into  between  R.  and  S.  for  the  sale  of  land 
for  a  certain  sum,  several  installments  of  which  were  paid,  which 
contract  contained  no  clause  making  time  of  the  essence  of  the  con- 
tract, nor  providing  for  forfeiture  on  default;  and  subsequently,  S. 
being  in  default  as  to  his  payments,  another  agreement  in  writing  was 
executed  by  the  parties,  whereby  R.  agreed  to  sell  the  premises  to  S. 
for  a  larger  sum  than  that  previously  stipulated,  and  wherein,  besides 
other  stringent  stipulations,  time  was  made  of  the  essence  of  the  con- 
tract, which  second  agreement  made  no  reference  whatever  to  the 
prior  agreement,  and  contained  no  intimation  that  it  was  designed  as 
an  extension  of  such  prior  contract :  Held,  that  such  new  agreement 
was  not  merely  an  extension  of  the  prior  contract,  but  was  a  new  con- 
tract, and  being  the  last  act  of  the  parties,  must  be  held  to  contain  and 
express  their  true  meaning  and  intentions ;  and  that  the  contract  be- 
tween the  parties  was  evidenced  by  such  last  instrument  and  by  it 
alone. 

Specific  Performance:     What  the  party  seeking  it  must  show. 

A  party  can  not  compel  the  specific  performance  of  a  contract  in  a  court 
of  equity,  unless  he  shows  that  he  himself  has  specifically  performed 
all  the  acts  which  formed  the  consideration  for  the  undertaking  on 
trve  part  of  the  defendant,  or  can  justly  account  for  his  non-perform- 
ance. 

Same  :     Where  time  is  of  the  essence  of  the  contract} 

Parties  have  a  right  to  make  the  time  of  the  performance  of  a  contract 

material;  and  although  as  a  general  principle  in  equity,  time  is  not 

material,  where  by  express  stipulation  of  the  parties  time  is  made  of 

the  essence  of  the  contract,  a  court  of  equity  has  no  right  to  disregard 


1  See  Tyler  v.  Young,  2  Scam.,  444;  Dennis  v.  McCagg,  32  111.,  429;  Wyn- 
koop  v.  Cowing,  21  id.,  571 ;  Cunningham  v.  111.  Cent.  R.  R.  Co.,  77  id.,  178; 
Morgan  v.  Herrick,  21  id.,  481;  Glover  v.  Fisher,  11  id.,  666;  Bishop  v. 
Newton,  20  id.,  180;  Murphy  v.  Lockwood,  21  id.,  611;  Milnor  v.  Willard, 
34  id.,  38;  Heckard  v.  Sayre,  id.,  142;  Sanford  v.  Emory,  id.,  468. 
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it  and  enforce  its  specific  performance  contrary  to  the  clearly  ex- 
pressed intention  of  the  parties. 

Same  :  Justification  or  excuse  for  delay  must  be  shown. 
A  specific  performance  will  not  be  compelled  in  equity  where  the  party 
seeking  it  has  omitted  to  execute  his  part  of  the  contract,  by  the  time 
appointed,  without  assigning  any  sufficient  justification  or  excuse  for 
his  delay,  and  where  there  is  nothing  in  the  acts  or  conduct  of  the 
other  party  that  amounts  to  an  acquiescence  in  that  delay. 

Same  :    Same. 

Inevitable  accidents  may  perhaps  be  ground  for  relief  in  cases  where 
time  is  of  the  essence  of  the  contract;  but  where  the  only  excuse 
shown  by  the  purchaser  for  not  making  his  payments  at  the  time 
stipulated,  was  losses  in  business  and  deprivation  of  rents  occasioned 
by  the  burning  of  buildings  erected  by  him  upon  other  property,  to 
the  erection  of  which  he  had  devoted  means  that  should  have  been 
applied  in  discharge  of  his  contract,  it  was  held.,  that  the  excuse  was 
not  sufficient. 

Same  :  Not  granted  where  complainant  neglects  to  make  defense  at  law. 
Where  a  judgment  in  ejectment  is  recovered  by  the  vendor  against  the 
purchaser  in  possession,  such  purchaser,  neglecting  to  make  the  de- 
fense at  law,  can  not  subsequently  maintain  a  bill  for  a  specific  per- 
formance of  the  contract  on  the  ground  of  his  having  taken  possession 
under  the  contract,  made  valuable  improvements,  paid  taxes,  and  paid 
or  at  the  proper  time  tendered  the  amount  contracted  to  be  paid  for 
the  land. 

Contracts  :     Waiver  of  provision  making  time  of  the  essence  of  the  contract 
A  failure  to  make  the  payments,  on  the  day  stipulated  in  a  contract  mak- 
ing time  of  the  essence  of  the  contract,  will  be  waived  by  their  accept- 
ance after  the  day  stipulated. 

Tender  :  Must  be  kept  good.1 
A  debtor  is  bound  at  all  times  to  be  prepared  to  meet  a  demand  for 
money  that  he  may  have  tendered ;  in  other  words,  he  must  keep  his 
tender  good ;  and  if  he  fails  to  keep  it  good,  upon  being  subsequently 
informed  that  it  will  be  accepted,  he  thereby  places  himself  in  de- 
fault and  loses  all  the  benefit  of  his  tender. 

Same  :    Stops  the  running  of  interest. 
If  a  creditor  refuses  money  tendered  by  a  person  having  the  right  to 

1  See  DeWolf  v.  Long,  2  Gilm.,  679;  Doyle  v.  Teas,  4  Scam.,  202;  Wright 
v.  McNeely,  11  111.,  241 ;  Sloan  v.  Petrie,  16  id.,  262 ;  Webster  v.  Pierce,  35 
id.,  158;  Pulsifer  v.  Shepard,  36  id.,  513;  Wood  v.  M.  S.  L.  &  T.  Co.,  41  id., 
267 ;  Stow  v.  Russell,  36  id.,  18.  As  to  when  the  money  tendered  must,  in 
chancery,  be  brought  into  court,  see  Webster  v.  French,  11  111.,  254;  Su- 
pervisors v.  Henneberry,  41  id.,  180. 
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make  the  tender,  interest  will  cease  to  run  from  the  time  of  the  ten- 
der, especially  if  the  debtor  keeps  the  money  continually  ready,  and 
makes  no  profit  by  it. 

Ejectment  :    By  vendor  against  purchaser  in  possession. 

The  action  of  ejectment  proceeds  for  the  possession  of  the  premises, 
claiming  that  they  have  been  unlawfu  ly  entered  into  and  unjustly 
withheld.    Facts  which  go  to  disprove  these  make  a  legal  defense. 

In  an  action  of  ejectment,  therefore,  by  the  vendor  against  the  pur- 
chaser in  possession  under  a  contract  for  the  purchase  of  land,  proof 
of  the  contract,  taking  possession,  making  valuable  improvements, 
paying  taxes,  and  paying  or  tendering  at  the  proper  time  the  amount 
contracted  to  be  paid  for  it,  amount  to  a  legal  defense. 

Landlord  and  Tenant:    Destruction  of  premises  by  fire. 
In  the  absence  of  a  stipulation  in  the  lease  to  the  contrary,  a  tenant  is 
bound  to  pay  the  stipulated  rent,  although  the  building  on  the  prem- 
ises is  consumed  by  fire  while  in  his  possession. 

Parties  in  Chancery  :  Complainant  must  show  an  interest. 
A  purchaser  of  land  who  has,  by  reason  of  his  default  in  making  the 
payments  therefor  due  under  his  contract,  forfeited  all  right  thereto, 
has  no  ground  of  complaint  as  to  the  irregularity  of  the  proceedings 
attending  the  seizure  and  sale  of  such  land  on  execution  against  him. 
He  can  not  complain  if  the  property  of  another  person  has  been  sold 
to  discharge  his  own  debt. 

Error  to  Circuit  Court  of  Cook  County. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 
Arthur  W.  Windett,  for  plaintiff  in  error.      Scammon,  Mc- 
Cagg  dh  Fuller,  for  defendants  in  error. 

[22*]  *Breese,  J.  Samuel  Russell,  of  Middletown,  Connecti 
cut,  being  the  owner  of  lot  nine,  in  block  twenty-eight, 
in  the  orginal  town  of  Chicago,  "  sometime  in  1846  or  1847  " 
made  a  contract  in  writing  with  the  plaintiff  Stow,  by  which 
he  agreed  to  sell  to  him  this  lot,  for  the  sum  of  "  six  or  seven 
thousand  dollars.7'  Of  this  sum  one  thousand  dollars  was  paid 
down,  and  the  balance  was  to  be  paid  in  equal  annual  install- 
ments, with  interest  at  six  per  cent. 

On  the  execution  of  the  contract,  the  plaintiff  took  posses- 
sion of  the  lot,  and  made  valuable  improvements  on   it  at  a 
cost  of  several  thousand  dollars,  and   for  many  years  carried 
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on  a  foundry  on  the  lot,  with  the  consent  and  approbation  of 
Russell  and  his  agents. 

*The  installments  due  in  1847  and  1848  were   paid  [*23] 
by  plaintiff,  and  about  one-half  the  installments  due  in 
1849 ;  the  balance  for  that  year,  and  the  installments  for  1850 
and  1851,  were  not  paid. 

In  the  summer  of  1852,  Russell  pressed  for  payment, 
threatening  a  suit,  or  proceedings  to  terminate  the  contract. 
The  payments  were  not  met,  whereupon,  it  is  alleged,  the  time 
of  payment  was  extended  by  Russell,  on  the  terms  that  plain- 
tiff should  pay  Ogden  and  Jones,  the  agents  of  Russel,  one 
thousand  dollars  in  hand,  and  that  thereupon  they  should 
ascertain  and  make  a  statement  to  complainant  of  the  amount 
of  payment  made,  and  of  what  remained  to  be  paid,  under 
the  contract,  both  principal  and  interest,  if  any;  that  upon 
the  amount  so  ascertained,  plaintiff  should  pay  interest  at  ten 
per  cent,  until  it  should  be  paid ;  that  plaintiff  might  begin 
four  months  thereafter,  by  paying  two  hundred  dollars  of  the 
unpaid  balance,  and  so  on,  two  hundred  dollars  a  month,  un- 
til all  should  be  paid.  The  agreement  actually  made  and  con- 
cluded by  the  parties,  signed  and  sealed  by  them,  bears  date 
August  2,  1852,  and  purports  to  be  made  at  the  request  of  the 
plaintiff.  It  shows,  in  consideration  of  the  money  to  be  paid 
and  the  covenants  expressed  in  it,  to  be  performed  by  the 
plaintiff,  the  prompt  performance  of  which  payments  and  cov- 
enants being  a  condition  precedent,  and  time  being  of  the  es- 
sence of  the  condition,  that  Russell  agreed  to  sell  to  the  plaint- 
tiff  lot  nine,  in  block  twenty-eight,  and  in  consideration  of  the 
premises,  the  plaintiff  agreed  to  pay  the  party  of  the  first  part, 
at  the  office  of  Ogden,  Jones  &  Co.,  in  Chicago,  the  sum  of 
seven  thousand  two  hundred  and  seventy-seven  dollars  and 
fifty  cents,  in  certain  monthly  installments  of  two  hundred 
dollars  each,  and  seventy-seven  and  fifty  one-hundredths  dol- 
lars on  the  first  day  of  December,  1855,  the  term  of  credit  be- 
ing about  three  years  and  four  months. 

Russell  covenanted,  that  upon  the  faithful  performance,  by 
the  plaintiff,  of  his  undertakings,  and  of  the  payment  of  prin- 
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cipal  and  interest  of  the  sum  stipulated,  in  the  manner  speci- 
fied, he  would,  without  delay,  execute,  acknowledge  and 
[24*]  deliver,  in  person,  or  by  attorney,  duly  authorized,  to 
the  plaintiff  in  error,  his  heirs  or  assigns,  a  deed  of 
conveyance,  etc.  And  it  was  mutually  covenanted  and  agreed, 
that  in  case  default  should  be  made  in  any  of  the  payments 
of  principal  or  interest,  at  the  time  or  any  of  the  times  speci- 
fied for  the  payment  thereof,  and  for  sixty  days  thereafter, 
the  agreement,  and  all  its  provisions,  should  be  null  and  void, 
and  no  longer  binding,  at  the  option  of  the  party  of  the  first 
part,  his  representatives  or  assigns,  and  all  the  payments 
which  should  have  been  made,  absolutely  and  forever  forfeit- 
ed to  the  party  of  the  first;  or,  at  the  election  of  that  party, 
his  representatives  and  assigns,  the  covenants  and  liability  of 
the  plaintiff  in  error  should  remain  obligatory  upon  him,  and 
might  be  enforced,  and  the  consideration  money  collected,  etc. 

It  was  further  agreed,  if  Russell  elected,  in  default  of  pay- 
ments, to  declare  the  contract  at  an  end,  and  prior  payments 
forfeited,  the  plaintiff,  if  in  possession,  was  to  be  held  and 
deemed  the  tenant  at  will  of  the  party  of  the  first  part,  at  a 
rent  equal  to  an  interest  of  ten  per  cent,  per  annum  on  the 
whole  amount  of  the  purchase  money.  It  was  further  stipu- 
lated, if  there  was  a  default  in  any  payments  for  fifteen  days 
after  the  same  were  due  and  payable,  then  the  whole  purchase 
money  became  due  and  payable. 

On  this  agreement,  the  plaintiff  made  the  first  payment, 
falling  due  December  4,  1852,  of  two  hundred  dollars,  and 
also  other  payments  some  time  after  they  had  become  due, 
extending  up  to  September,  1854,  since  which  time  no  pay- 
ments appear  to  have  been  made. 

On  the  twenty-fifth  of  March,  1856,  the  plaintiff  was  no- 
tified in  writing,  by  the  agents  of  Russell,  that  in  conse- 
quence of  his  defaults  in  his  several  payments  and  for  sixty 
days  after  they  were  due,  and  in  default  of  payment  of  the 
whole  sum  due,  which  became  due  and  payable  by  the  default 
in  the  payment  of  the  several  installments,  and  for  fifteen 
days  after  they  were  due  and  payable,  Russell  had  elected  to 
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forfeit   the    contract,  and    the   payments  made  on  it, 
and  to  declare  the  contract  null  and  *void,  and  he  did    [25*] 
thereby  declare  the  contract,  and  the  payments  made 
on  it,  forfeited,  and  the  contract  null  and  void. 

Soon  after  this  notice,  in  the  same  year,  Russell  brought 
his  action  of  ejectment  in  the  circuit  court  of  the  United 
States,  against  the  plaintiff,  to  recover  the  possession  of  the 
premises,  and  a  verdict  and  judgment  was  rendered  in  favor 
of  Russell;  and  in  July,  1861,  after  five  years  litigation,  he 
was  put  in  possession  of  the  premises  by  the  marshal,  and 
now  holds  them. 

In  December,  1862,  the  plaintiff  filed  his  bill  in  the  circuit 
court  of  Cook  county,  setting  out  these  facts,  and  states  as 
the  reason  why  he  did  not  make  the  payments,  due  on  the 
original  contract  for  the  years  1849,  1850  and  1851,  that  he 
"  had  become  involved,  through  making  large  improvements 
upon  his  property,  on  the  opposite  corner  to  the  lot  in  ques- 
tion, and  in  consequence  of  losses  in  business,  and  failure  to 
receive  payments  due,  on  which  he  had  depended." 

He  also  alleges,  as  to  the  agreement  of  August  2,  1852,  that 
Russell's  agents  caused  him  to  believe  that  it  was,  in  all  re- 
spects, fair  and  correct,  and  for  fear  of  losing  the  benefit  of 
his  purchase  and  the  payments  already  made  thereon,  "  under 
the  pressure  of  his  embarrassed  circumstances  at  the  time," 
he  was  "  induced  and  prevailed  upon  by  the  statements  and 
assurances  of  Russell's  agents,  to  leave  with  them  the  original 
agreement  of  1846,  and  to  sign  and  receive  the  agreement  of 
August  2,  1852."  The  bill  also  states,  when  he  expressed 
surprise  at  the  magnitude  of  the  amount  due  —  $7,279.50  — 
on  the  assurance  of  the  agents  that  they  had  allowed  him  all 
credits  and  payments,  and  had  carefully  computed  the  in- 
terest, and  that  the  sum  specified  was  the  exact  and  true  sum 
which  would  have  to  be  paid  on  the  original  contract  as  mod- 
ified and  extended,  and  on  the  assurance,  if  there  was  any 
error,  it  should  be  rectified  when  discovered,  and  plaintiff  in 
no  way  prejudiced,  he  accepted  and  executed  the  agreement; 
and  that,  on  complaining  afterwards  to   the  agents  and  to 
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Russell,  of  errors  in  the  amount,  they  agreed  and  promised, 
on  a  final  settlement,  to  make  all  proper  corrections,  credits, 
allowances  and  abatements.  The  bill  also  then  goes  on 
[26*]  to  allege,  that  in  good  faith,  with  the  ^purpose  and  de- 
sire of  completing  the  contract,  he  paid  the  first  "  ex- 
tended "  payment  of  $200,  December  4,  1852,  and  subse- 
quently, at  divers  times,  in  separate  sums  of  $200  each,  up  to 
and  including  June  11,  1853,  one  thousand  dollars,  and  other 
payments  up  to  September,  1854,  as  before  stated. 

In  accounting  for  the  delays  in  making  regular  payments, 
the  plaintiff  refers  to  unlooked  for  disappointment  in  receiv- 
ing payment  of  his  rents  and  moneys  due  him  in  his  business, 
on  which  he  had  depended,  and  to  the  known  liberality  of  the 
agents  in  giving  extensions  of  time,  and  "  showing  indulgence 
to  purchasers  who  might  require  it  —  that  it  was  not  their 
practice  to  take  advantage  of  accidental  delays  in  order  to  de- 
clare a  forfeiture,  when  such  delays  were  not  unreasonable  or 
perversely  incurred,"  etc.;  and  in  further  explanation  of  the 
delay,  and  as  ground  of  relief,  he  states  that  in  April,  1854, 
he  "  lost  by  fire  his  extensive  buildings,"  and  his  income  from 
the  rents  thereof,  about  three  thousand  dollars  a  year,  on 
which  he  had  relied  when  making  his  arrangements  for  the 
completion  of  the  contract  and  purchase. 

The  bill  further  states,  that  during  the  temporary  absence 
of  plaintiff,  his  wife,  about  the  18th  of  January,  1855,  ten- 
dered to  the  agents  of  Russell  four  hundred  dollars  on  ac- 
count, which  they  refused  to  receive,  they  then  declaring  that 
they  would  not  receive  any  further  partial  payments  on  the 
contract,  and  notified  her  that  they  claimed  the  whole  unpaid 
balance  of  the  purchase  money  to  be  then  and  at  once  due, 
and  demanded  payment  thereof  immediately,  which  was  wholly 
unexpected  and  a  surprise  to  the  plaintiff. 

The  bill  then  states,  that  in  consequence  of  this  refusal  to 
receive  any  more  partial  payments,  plaintiff  forbore,  and  was 
prevented  from  making  any  further  payments  thereon,  until 
December  1,  1855,  when  the  last  payment  of  seventy-nine 
and  fifty  one-hundredths  dollars  became  due,  and  on  that  day 
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plaintiff  tendered  and  offered  to  pay  the  agents  of  Russell,  at 
their  office  during  the  usual  hours  of  business,  the  sum  of 
three  thousand  nine  hundred  and  fifty-one  and  thirty-five  one- 
hundredths  dollars,  in  full  payment  of  all  moneys  due 
and  then  ^"remaining  unpaid  in  gold  coin  of  the  United  [27*] 
States,  and  produced  and  exhibited  it,  and  demanded  a 
deed,  which  they  refused  to  accept.  And  the  plaintiff  further 
alleges,  that  at  the  same  time  and  place  he  made  a  tender  and 
offer  of  payment  to  these  agents  of  the  sum  of  four  thousand 
four  hundred  and  twenty-six  and  one  one -hundredth  dollars,  in 
like  gold  coin,  and  which  was  then  and  there  shown  to  them, 
and  in  readiness  to  be  paid  to  them,  in  full  payment  of  all 
that  was  due  and  unpaid  on  the  contract,  and  which  "  your 
orator  demanded  and  asked  them  "  to  accept  and  receive  in 
payment,  and  give  him  a  deed,  all  which  was  refused.  That 
he  did  not  admit  that  amount  was  due,  but  was  willing  to 
pay  it. 

The  bill  then  states,  that  upon  this  refusal,  he  deposited  the 
money  in  the  Commercial  Bank  of  Chicago,  then  in  good 
credit,  to  be  in  readiness  for  use  in  making  the  payment  when- 
ever called  on,  where  it  remained  until,  when  in  the  month 
of  March  thereafter,  one  of  the  agents,  in  a  casual  meeting  in 
the  street,  on  the  Sabbath  day,  informed  plaintiff  that  they 
were  instructed  by  Russell  to  receive  the  money  on  the  con- 
tract and  execute  a  deed,  which  the  agent  said  he  was  ready  to 
do;  that  on  the  next  day,  Monday,  when  plaintiff  went  to  the 
bank  to  draw  his  money  and  make  the  payment,  he  was  told 
by  the  cashier  that  the  bank  had  that  morning  stopped  pay- 
ment, and  failed  that  day  and  proved  insolvent.  Plaintiff', 
however,  was  enabled  to  get  his  deposit,  after  several  years, 
except  about  seven  hundred  dollars. 

The  bill  further  states,  that  no  lawful  or  actual  demand  of 
payment  of  the  balance  of  the  purchase-money  was  thereafter 
made,  and  that  Russell  never  tendered  a  deed,  etc. 

The  bill  then  states  the  notice,  of  the  25th  March,  1856,  of 
the  election  of  Russell  to  declare  the  contract  forfeited,  and  the 
ejectment  suit  and  proceedings  thereon,  wherein  the  bill  states 
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"  that  upon  trial  of  the  suit  in  ejectment,  the  presiding  judge 
held,  if  plain  tiff  would  then  pay  into  court  the  unpaid  balance 
of  the  money,  he  would  require  Russell  to  receive  it,  and  to 
give  a  deed,"  but  that,  plaintiff,  "by  reason  of  the  matters 

aforesaid,"  was  unable  to  do. 
[28*]        The  bill  then  sets  out  the  proceedings  on  the  judg- 
ment against  him  on  the  note  he  had  given  his  attor- 
ney to  defend  the  ejectment  suit,  which  it  is  unnecessary  to 
particularize. 

The  bill  prays  that  Russell  may  be  compelled  to  render  an 
account  of  rents  received  for  the  premises  since  he  was  put  in 
possession ;  "  that  an  account  of  all  the  matters  in  the  bill 
stated  may  be  come  to;"  that  it  maybe  declared  how  much  is 
in  equity  payable  from  plaintiff  to  Russell  under  the  agree- 
ment; that  the  contract  of  August  2,  1852,  may  be  reformed 
in  respect  of  any  money  improperly  inserted  therein  as  usur- 
ious interest,  and  other  matters,  mistakes  or  errors  therein; 
that  the  contract  may  be  made  to  conform  to  the  original  in- 
strument, as  modified  by  the  agreement  for  its  extension;  that 
all  just  credits  and  deductions  being  made,  the  plaintiff  may 
be  entitled  to  a  specific  performance  of  the  agreement,  and  be 
relieved  from  all  pretended  forfeitures  and  defaults;  and  that 
upon  paying  what  shall  be  due,  on  a  balance  being  struck,  a 
deed  may  be  given,  executed  by  the  proper  parties;  that  the 
fraudulent  levy  and  sale  may  be  set  aside  and  canceled;  also 
the  sheriff's  deed,  or  that  the  title  sought  thereby  to  be  created 
may  be  conveyed  to  plaintiff,  he  paying  1he  full  amount  of 
sale,  interest  and  costs ;  and  for  general  relief. 

The  defendants  filed  a  general  demurrer  to  the  bill  for  want 
of  equity  on'  the  face  of  the  bill.  This  demurrer  was  sustained 
and  the  bill  dismissed  without  prejudice  to  any  right  of  action 
the  plaintiff  might  have  in  the  premises  against  the  defend- 
ants or  either  of  them.  The  case  is  brought  here  by  writ  of 
error,  and  the  ruling  of  the  court  is  assigned  as  error. 

The  first  question  presented  for  consideration  is,  as  to  the 
operation  and  effect  of  the  demurrer.     The  plaintiff  insists, 
that  as  it  admits  the  facts  charged  to  be  true,  the  relief  prayed 
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for  should  be  granted,  those  facts  presenting  equities  of  the 
strongest  character.  We  understand,  in  chancery,  a  demurrer 
is  always  to  the  merits,  and  in  bar  of  the  relief  sought,  and  pro- 
ceeds upon  the  ground  that,  admitting  the  facts  stated  in  the 
bill  to  be  true,  the  complainant  is  not  entitled  to  the  relief 
he  seeks.  It  is  always  founded  upon  some  strong 
point  of  law  Agoing  to  the  absolute  denial  of  the  relief  [29*] 
sought,  but  defects  in  substance  are  not  supplied  or 
aided  by  it,  nor  defective  statements  of  title  or  claims  to  re- 
lief cured  by  it.  The  demurrer  only  admits  that  which  is 
well  stated  or  pleaded.  Mills  et  al.  v.  Brown  et  al,,  2  Scam., 
557;  1  Daniel's  Ch.  Pr.,  601.  It  does  not  admit  any  matters 
of  law  which  may  be  suggested  in  a  bill,  or  inferred  from  the 
facts  stated  in  it.  It  is  not  admitted,  therefore,  by  this  de- 
murrer, that  the  contract  of  August  2,  1852,  was  an  extension 
of  any  other  previous  contract,  as  contended  for  by  the  plaintiff, 
and  on  which  inference  of  his  own  he  bases  his  principal  claim 
to  relief.  That  it  is  but  an  extension  of  the  old  contract  is  s 
conclusion  which  the  plaintiff  has  reached,  but  which  is  not 
admitted  by  the  demurrer. 

Nor  are  the  general  statements,  that  plaintiff  was  induced 
and  prevailed  upon  by  the  statements  and  assurances  of  Kus- 
sell's  agents  to  leave  with  them  the  agreement  of  1846,  and  to 
sign  and  receive  the  agreement  of  August  2, 1852,  admitted,  for 
the  reason,  no  specific  fact  or  facts  are  charged  of  an  impropei 
character,  or  unworthy  or  disreputable  means  used  to  induce 
the  extension  of  the  original  contract.  Nor  is  there  any  fact 
stated  showing  errors  in  the  amount  of  the  claim  then  set  up, 
or  the  extent  of  the  errors,  nor  have  any  errors  in  computa- 
tion or  otherwise  been  shown.  These  allegations  are  not  ad- 
mitted because  they  are  not  well  pleaded.  Nothing  specific  oi 
tangible  is  stated,  which  could  be  denied  by  answer,  and  noth- 
ing is  distinctly  and  unequivocally  asserted,  demanding  denial 
or  answer.  There  are  many  of  these  general  and  loose  state- 
ments pervading  the  bill,  which  the  demurrer  does  not  admit, 
because  they  are  general,  and  not  specific,  and  as  facts,  not  well 
pleaded. 
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The  plaintiff  insists  the  August  contract  was  not  a  new  con- 
tract, but  merely  an  extension  of  the  contract  of  1846.  It  may 
not  be  very  material  which  it  is;  we  are  inclined  to  think, 
however,  from  the  circumstances  attending  the  transaction," 
and  from  the  transaction  itself,  the  old  contract  was  thrown 
aside,  and  a  new  one  made  on  a  different  basis.  The  first  con- 
tract had  been  unperformed,  and  contained,  as  we  infer, 
[30*]  no  clause  *making  time  of  the  essence  of  the  contract, 
nor  did  it  provide  for  forfeiture  on  default.  The  price 
to  be  paid  for  the  lot  was  greater  under  the  new  than  under 
the  old  contract.  It  has,  too,  the  most  stringent  stipulations, 
and  it  does  not  contain  the  slightest  allusion  or  reference  to 
any  prior  contract.  There  is  not  the  least  intimation  in  it  that 
it  was  designed  as  a  revival,  or  as  an  extension  of  the  contract 
of  1846,  for  any  purpose  or  for  any  new  consideration.  In 
all  its  aspects  and  features,  it  seems  to  be  an  entire  new  con- 
tract for  a  larger  price,  and  with  the  stipulation  that  the  cov- 
enants to  be  performed  by  the  plaintiff  are  expressly  made  a 
condition  precedent  to  any  performance  by  Russell,  and  time 
is  made  of  the  essence  of  the  condition.  If  it  had  been  in- 
tended to  revive  and  extend  the  old  contract,  it  is  natural  to 
suppose  some  reference  to  it,  or  some  intimation  to  that  effect 
would  be  found  in  the  contract  actually  made.  None  is  found 
in  it;  and  it  seems  quite  easy  to  account  for  the  stringent 
terms  embraced  in  the  August  contract.  The  first  contract, 
containing  no  strong  features,  had  not  been  complied  with. 
The  plaintiff  was  in  arrears  nearly  three  years,  and  as  he  states 
in  his  bill,  had  become  embarrassed  "  through  making  large 
improvements  upon  property  belonging  to  himself  on  the  op- 
posite corner  of  the  lot  in  question,"  thus  misapplying  means 
which  should  have  been  punctiliously  devoted  to  the  discharge 
of  this  contract.  He  had  the  means  to  meet  the  contract,  th  at 
is  certain,  if  he  had  honestly  applied  them.  This  neglect  to 
pay,  and  this  diversion  of  his  means  to  other  objects,  was  an 
admonition  to  Russell,  if  he  made  another  contract  with  the 
plaintiff,  to  avoid  embarrassment  himself,  and  to  ensure  per- 
formance, he  must  introduce  into  the  contract  the  most  strin- 
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gent  provisions;  hence  the  clauses  making  payment  a  condi- 
tion precedent,  and  time  of  the  essence  of  the  condition. 

This  contract  of  August  2  is  the  last  act  of  the  parties,  and 
must  be  held  to  contain  and  express  their  true  meaning  and 
intentions.  The  old  contract  has  nothing  to  do  with  it,  but  is 
wholly  extinct.  The  contract  is  evidenced  by  this  instrument, 
and  by  this  alone. 

*Has  the  plaintiff  performed,  or  offered  to  perform,    [31*] 
his  part  of  this  contract?     Has  he  kept  the  precedent 
covenants  in  such  manner  as  to  authorize  him  to  call  upon 
the  defendant  Russell  to  keep  his? 

It  is  an  established  principle,  that  a  party  who  seeks  a  spe- 
cific performance  must  show  that  he  has  performed,  or  offered 
to  perform,  all  the  acts  which  formed  the  consideration  for 
the  undertaking  on  the  part  of  the  defendant.  2  Story's  Eq. 
Juris.,  sec.  771 ;  Mason  v.  Richards  et  al.,  3  Scam.,  25 ;  Doyle 
et  al.  v.  Teas  et  al.,  4  id.  202;  Jefferson  County  v.  Ferguson, 
13  111.  33;  Anderson  v.  Frye,  18  id.  95;  and  no  rule  is  better 
settled  than  that  a  party  cannot  compel  the  specific  perform- 
ance of  a  contract  in  a  court  of  equity,  unless  he  shows  that 
he  himself  has  specifically  performed,  or  can  justly  account  for 
his  non-performance.     Scott  v.  Shepherd,  3  Gilm.,  486. 

The  contract  of  August  2,  1852,  is  the  one  upon  which  the 
rights  of  the  parties  depend,  and  which  must  be  specifically 
enforced,  if  any.  It  supersedes  all  prior  contracts  on  the  sub- 
ject; all  are  merged  in  it.  By  that  contract,  the  plaintifl 
agreed  to  pay  the  amount  specified  in  it,  in  monthly  install- 
ments of  two  hundred  dollars  each,  commencing  on  the  first 
day  of  December,  1852,  and  ending  on  the  first  day  of  De- 
cember, 1855,  and  time  is  made  of  the  essence  of  the  contract 
m  the  strongest  terms  of  which  our  language  is  capable,  giv- 
ing Russell  a  right  to  declare  an  absolute  forfeiture  upon  any 
default  of  prompt  payment. 

By  the  last  clause  of  the  contract,  it  was  especially  under- 
stood and  agreed  by  and  between  these  parties,  that  in  case  either 
•of  the  installments  falling  due  on  the  first  day  of  December, 
1852,  and  on  the  first  day  of  each  month  thereafter,  or  any 
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part  of  an j  such  installment  or  installments,  should  remain 
due  and  unpaid  for  the  space  of  fifteen  days  next  after  the 
same  was  due  and  payable,  thereupon  the  whole  sum  remain- 
ing unpaid  was  to  become  due  and  payable. 

What  are  the  facts  as  admitted? 

The  first  payment  was  made  as  stipulated.  Other  pay- 
ments were  made,  not  punctually,  but,  as  they  were  accepted; 
that  was  a  waiver  of  the  want  of  punctuality  as  to  the  partic- 
ular day,  up  to  the  first  day  of  September,  1854.  From  that 
time  on,  no  payments  are  alleged  to  have  been  made,  or  at- 
tempted to  be  made,  until  the  eighteenth  of  January,  1855,  at 
which  time  the  wife  of  plaintiff  tendered  to  Russell's  agents 
four  hundred  dollars.  This  sum  the  agents  refused,  stating 
that  they  should  receive  no  more  partial  payments,  but  claimed 
the  whole  unpaid  balance  of  three  thousand  eight  hundred  dol- 
lars as  then  due,  by  the  terms  of  the  contract,  and  immediate 
payment  of  it  was  then  demanded.  ~No  attention  was  paid  to 
this,  nor  were  any  further  payments  made,  until  December, 
1855.  On  the  first  day  of  that  month,  the  plaintilf  tendered 
in  gold  coin  to  the  agents  of  Russell  at  their  office,  first  the 
sum  of  three  thousand  nine  hundred  and  fifty-one  and  thirty- 
five  one-hundredths  dollars,  and  demanded  a  deed.  This  be- 
ing refused,  the  plaintiff  then  at  the  same  time  and  place,  ten- 
dered in  like  coin,  the  sum  of  four  thousand  four  hundred 
and  twenty  six  and  one  one-hundredths  dollars,  and  demanded  a 
deed.  The  agents  declined  to  accept  the  tender  of  either  sum. 
This  money,  plaintiff  deposited  in  bank,  to  his  own  credit,  that 
it  might  be  in  readiness  to  keep  the  tender  good  at  any  subse- 
quent time. 

Some  time  in  March  following,  one  of  the  agents  of  Russell 
verbally  notified  the  plaintiff,  in  a  casual  meeting  on  the  street, 
that  Russell  had  directed  them  to  accept  the  tender  and  make 
the  deed,  which  he  was  ready  to  do.  To  this  it  does  not  ap- 
pear the  plaintiff  made  any  reply. 

The  next  morning  being  Monday,  the  plaintiff  went  to  the 
bank  to  get  the  money  to  make  the  payment,  but  the  bank 
had  closed  its  doors  that  morning,  and  failed  that  day.  From 
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that  day  to  this,  the  plaintiff  has  not  attempted  to  make  the 
tender  good,  and  never  again  did  he  offer  to  make  any  further 
payment,  but  subsequently  withdrew  the  greater  part  of  his 
deposit  from  the  bank,  and  appropriated  it  to  his  own  pur- 
poses. 

This  notice  was  on  the  eighth  day  of  March,  1856,  and  no 
payment  being  made,  Russell's  agents  delayed  action  until  the 
twenty-sixth  of  March,  eighteen  days,  and  the  money  not  be- 
ing forthcoming,  the  notice  of  that  date  was  served 
upon  the  ^plaintiff,  that  in  consequence  of  his  repeated  [33*] 
defaults,  Russell  had  declared  a  forfeiture.  Subse- 
quently, Russell  brought  his  action  of  ejectment,  which,  after 
a  litigation  of  five  years,  terminated  in  favor  of  Russell,  and 
he  was  put  in  possession  of  the  property,  in  1861,  by  the  mar- 
shal. 

This  plain  statement  of  the  facts  shows,  beyond  controversy, 
that  the  plaintiff  has  forfeited  all  rights  under  this  contract, 
by  reason  of  his  own  laches  as  far  back  as  September,  1854. 
By  the  terms  of  the  contract,  on  the  fifteenth  of  September, 
the  installment  payable  on  the  first  day  of  that  month,  being 
in  arrear  for  fifteen  days,  the  whole  sum  became  then  due. 
This  was  an  express  stipulation  of  the  parties.  The  plaintiff 
was  in  absolute  default  on  all  the  payments  due  from  the  first 
day  of  September,  1854,  to  the  eighteenth  of  January,  1855, 
when  his  wife  tendersd  four  hundred  dollars,  and  even  then 
grace  was  offered  him,  if  he  would  promptly  pay  the  whole 
amount  due,  but  this  was  treated  with  utter  indifference  up 
to  the  first  day  of  December  following,  when  he  made  his 
tender. 

This  tender,  it  is  very  clear,  the  defendant  was  not  bound  to 
accept,  and  his  agents,  in  refusing  it,  acted  in  the  exercise  of 
his  indisputable  right,  for  the  day  had  gone  by — the  money 
was  due  in  September  preceding.  No  court  or  well  informed 
lawyer  can,  at  this  day,  deny  that  where  by  the  express  stipu- 
lations of  the  parties,  as  in  this  case,  time  is  made  of  the 
essence  of  the  contract,  a  court  has  no  right  to  disregard  it. 
It  would  be  rejecting  and  annulling  an  essential  part  of  the 
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express  stipulation  of  the  parties,  without  which  it  would  not 
have  been  entered  into.  It  is  a  familiar  maxim,  that  it  is  the 
duty  of  the  courts  to  give  effect  to  existing  contracts,  not  to 
make  new  ones  for  parties.  Wynkoop  v.  Cowing,  21  111., 
570;  Steele  et  al.  v.  Biggs  et  al.,  22  id.,  643.  Parties  have  a 
right  to  make  the  time  of  the  performance  of  a  contract  ma- 
terial, and  a  court  of  equity  has  no  power  to  enforce  its  spe- 
cific performance  contrary  to  the  clearly  expressed  intention 
of  the  parties.     Kemp  v.  Humphreys,  13  id.,  577. 

But  admitting  all  the  plaintiff's  rights  remained  unaffected 
under  the  contract  up  to  the  first  day  of  December, 
[34*]  1855,  when  *he  made  his  tender,  and  that  it  was  the 
duty  of  Russell  to  have  accepted  it,  and  made  the  con- 
veyance, it  was  the  duty  of  the  plaintiff  to  have  kept  the 
money  safely,  and  be  ready  to  pay  it  over  when  the  defendant 
should  consent  to  accept  it.  Knox  et  al.  v.  Light  et  al.,  12 
111.,  86.  A  debtor  is  bound  at  all  times  to  be  prepared  to 
meet  a  demand  for  money  that  he  may  have  tendered.  Town 
v.  Trow,  24  Pick.,  171. 

If  a  creditor  refuses  money  tendered  by  a  person  having  the 
right  to  make  the  tender,  interest  will  cease  to  run  from  the 
time  of  the  tender,  especially  if  the  debtor  keeps  the  money 
continually  ready,  and  makes  no  profit  by  it.  Gyles  v.  Hall, 
2  P.  ¥ms,  378. 

The  plaintiff  did  not  do  this,  but  when  notified  by  the  agent 
of  Russell  that  he  was  instructed  to  receive  the  money,  and  was 
ready  to  receive  it  and  make  a  deed,  the  plaintiff  failed  to  pro- 
duce it,  he  had  used  it  up  —  it  was  not  forthcoming.  Some 
portion  of  the  plaintiff's  argument  on  this  point  would  seem 
to  imply  that  when  he  had  once  tendered  the  money  and  it 
was  refused,  all  further  responsibility  in  relation  thereto  was 
at  an  end,  and  that  he  had  a  right  to  throw  it  away,  or  use 
it  for  his  own  purposes.  It  was  his  duty  to  keep  the  money 
safely,  and  produce  it  when  required,  to  keep  his  tender  good, 
and  especially  not  to  appropriate  it  to  his  own  use,  which  he 
seems  to  have  done,  so  fast  as  he  collected  it  from  the  bank. 

By  this  conduct,  he  again  placed  himself  in  default  after 
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the  tender,  and  lost  all  benefit  to  which  he  might  have  been 
otherwise  entitled  by  reason  of  the  tender.  We  have  rarely 
met  with  a  case  exhibiting  such  repeated  and  gross  laches 
on  the  part  of  a  purchaser,  even  when  time  is  not  especially 
made  important  by  the  terms  of  the  contract,  and  we  are 
by  no  means  prepared  to  say  that  we  could  overlook  these 
repeated  instances  of  laches,  were  such  the  character  of  this 
contract.  But  when  we  consider-  the  character  of  the  stip- 
ulations in  this  case,  which  must  control  the  rights  of  the 
parties,  and  which  we  are  bound  to  enforce,  it  seems  to  us 
extraordinary  that  the  party  should  come  here,  and  ask  so 
confidently  as  he  has  done,  that  we  should  relieve  him  from 
the  legitimate  consequences  of  his  own  neglect.  Again, 
*the  bill  shows,  that  the  ejectment  suit  was  in  lit-  [35*] 
igation  five  years,  during  which  time  no  effort  was 
made  by  the  plaintiff  to  pay  the  money,  and  even  when  a  ver- 
dict was  rendered  against  him,  the  distinguished  judge  pre- 
siding, advised  him,  if  he  would  then  pay  the  money,  he 
would  withhold  judgment,  and  order  a  conveyance. 

It  is  in  vain  to  urge,  in  view  of  the  facts  appearing  on  the 
record,  as  reasons  for  the  nonpayment  of  the  money,  losses  in 
business,  and  deprivation  of  rents  occasioned  by  the  burning  of 
buildings,  which  we  understand  were  on  the  lot  "  on  the  op- 
posite corner  to  the  lot  in  question,"  and  which  the  plaintiff 
had  rented  for  three  thousand  dollars  a  year.  These  are  not 
legitimate  excuses  in  any  court.  A  tenant  is  bound  to  pay 
the  stipulated  rent,  though  the  building  is  consumed  by  fire, 
and  on  such  valuable  property  as  this  is,  the  money  due  on 
the  contract  could  be  raised  any  day  on  mortgage,  but  not  an 
effort  was  made  to  raise  it  for  months  after  the  whole  amount 
had  become  due,  or  after  he  was  notified  on  the  eighth  of 
March,  1856,  that  his  tender  would  be  accepted.  And  when 
the  judge  advised  him,  if  he  would  bring  the  money  into  court 
he  would  withhold  judgment,  why  did  he  not  then  raise  the 
money  by  mortgage,  wmich  could  have  been  so  easily  done? 

The  bill  itself  shows  the  plaintiff  is  not  entitled  to  a  decree 
on  the  grounds  we  have  stated. 
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In  our  former  adjudication  of  this  case,  we  placed  our  de- 
cision mainly  on  the  ground  of  the  conclusive  character  of  the 
verdict  and  judgment  in  the  ejectment,  and  the  neglect  of  the 
plaintiff  in  not  making  his  defense,  so  far  as  it  was  a  legal  de-- 
fense,  in  that  suit.  "We  are  still  inclined  to  that  opinion. 
~N~ot  one  of  the  cases  cited  for  the  plaintiff  resembles  this  case 
in  its  most  important  and  distinguishing  features.  In  this 
case  the  possession  by  the  defendant  was  prima  facie  a  lawful 
possession,  and,  by  the  very  terms  of  the  contract,  he  was  a 
tenant  of  Russell,  paying  a  stipulated  rent.  He  was  in  under 
a  contract,  which  he  might  show,  in  order  to  protect  his  pos- 
session, he  had  performed.  To  this  extent  is  the  case  of 
Sloan  v.  Petrie,  decided  by  this  court,  16th  111.,  262.  That 
was  an  action  of  ejectment,  *and  the  defense  was  a 
[36*]  contract  for  the  purchase  of  the  premises  by  the  de- 
fendant, under  which  the  defendant  took  possession 
and  claimed  to  hold  them.  The  case  turned  on  the  validity 
of  the  tender  of  the  purchase  money,  and  a  verdict  was  found 
for  the  defendant,  and  judgment  for  him.  On  appeal  the 
judgment  was  reversed,  on  the  ground  of  insufficiency  of 
proof  of  the  tender.  In  this  case  it  is  nowhere  intimated  by 
court  or  counsel,  that  the  defense,  if  made  out,  was  not  a  good 
legal  defense.  The  court,  Caton,  J.,  delivering  the  opinion, 
says:  The  principal  question  in  the  case  is,  whether  the  pur- 
chaser performed  on  his  part,  so  as  to  entitle  him  to  the  ben- 
efit of  the  contract,  and  to  retain  possession  under  it,  or 
whether  he  has  forfeited  the  benefits  of  his  contract  by  non- 
performance. Here  is  a  clear  admission  that  the  defense  was 
a  valid  one,  if  established. 

We  can  perceive  no  good  reason  why  proof  of  the  contract, 
taking  possession,  making  valuable  improvements,  paying  the 
taxes,  and  exercising  every  imaginable  act  of  ownership  over 
the  property,  and  paying  the  amount  contracted  to  be  paid  for 
it,  or  tendering  the  amount  at  the  proper  time,  should  not 
amount  to  a  legal  defense  t©  an  action  of  ejectment.  That 
action  proceeds  for  the  possession  of  the  premises,  claiming 
that  they  have  been  unlawfully  entered  into  and  unjustly 
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withheld.  Facts  which  go  to  disprove  these  make  a  legal  de- 
fense, but  in  this  case  the  bill  itself  shows  the  plaintiff  is  not 
entitled  to  a  decree  upon  the  grounds  we  have  stated,  inde- 
pendent of  the  judgment  in  ejectment. 

We  can  see  nothing  in  the  plaintiff's  case  entitling  it  to  the 
favorable  consideration  of  this  court. 

It  is  true,  as  a  general  principle  in  equity,  time  is  not  ma- 
terial. But  where  it  is  so  stipulated,  in  language  strong  and 
unambiguous,  as  in  this  contract,  such  stipulation  is  as  much 
a  part  of  the  contract  as  any  other  stipulation  in  it,  and  no 
court  has  ever  exercised  the  power  of  dispensing  with  it.  We 
do  not  think  a  well  considered  case  can  be  found,  where  the 
parties,  by  their  own  express  contract,  have  made  time  of  the 
essence,  in  which  a  court  has  ignored  it.  It  was  incumbent  on 
the  plaintiff  to  show  performance  on  his  part  according 
to  the  contract,  "^or  that  he  was  prevented  by  some  un-  [37*] 
authorized  act  of  Russell.  This  he  has  failed  to  do.  By 
his  own  voluntary  agreement,  he  made  the  payment  of  the 
purchase  money  a  condition  precedent  and  time  of  the  es- 
sence of  the  condition,  and  he  has  no  right  to  complain  that 
the  vendor  has  taken  him  at  his  word. 

We  had  occasion,  in  the  case  of  Steele  et  al.  v.  Biggs  et  al.9  22 
111.,  652,  above  cited,  to  examine  this  doctrine  at  some  length, 
and  in  the  opinion  approving,  reference  was  made  to  the  opin- 
ion of  Baron  Alderson,  in  the  case  of  Hipwell  v.  Knight, 
1  Younge  &  Collier  (Exchq.),  415.  He  said:  "  I  do  not  see, 
therefore,  if  the  parties  choose,  even  arbitrarily,  provided 
both  of  them  intend  so  to  do,  to  stipulate  for  a  particular 
thing  to  be  done  at  a  particular  time,  such  a  stipulation  is  not 
to  be  carried  literally  into  effect  in  a  court  of  equity.  Thi3 
is  the  real  contract.  The  parties  had  a  right  to  make  it. 
Why,  then,  should  a  court  of  equity  interfere,  to  make  a  new 
contract,  which  the  parties  have  not  made  nor  consented 
to?" 

Inevitable  accidents  might,  perhaps,  be  ground  for  relief 
even  in  such  case,  but  nothing  of  that  kind  is  shown  here,  but 
a  series  of  delays,  unaccounted  for,  and  unjustifiable-     He  has 
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not  shown  himself  "  ready,  desirous,  prompt  and  eager  "  to 
perform. 

The  notion  that  seems  too  much  to  prevail,  to  use  the  lan- 
guage of  Lord  Loughborough,  in  the  case  of  Lloyd  v.  Collett 
4  Bro.,  469,  that  a  party  may  be  utterly  regardless  of  his  stip- 
ulated payments,  and  that  a  court  of  chancery  will,  almost  at 
any  time,  relieve  him  from  the  penalty  of  his  gross  negli- 
gence, is  very  injurious  to  good  morals,  to  a  lively  sense  of 
obligation,  to  the  sanctity  of  contracts,  and  to  the  character 
of  a  court  of  equity.  It  would  be,  he  says,  against  all  his  im- 
pressions of  the  principles  of  equity,  to  help  those  who  show 
no  equitable  title  to  relief. 

The  rule,  that  a  specific  performance  will  not  be  compelled, 
in  equity,  when  the  party  has  omitted  to  execute  his  part  of 
the  contract,  by  the  time  appointed,  without  assigning  any 
sufficient  justification  or  excuse  for  his  delay,  and  when  there 
is  nothing  in  the  acts  or  conduct  of  the  other  party  that 
[38*]  ^amounts  to  an  acquiescence  in  that  delay,  is,  this  dis- 
tinguished chancellor  says,  founded  in  the  soundest 
principles  of  policy  and  justice,  and  its  tendency  is  to  uphold 
good  faith  and  punctuality  in  dealing. 

In  this,  we  entirely  concur. 

It  may  have  been  of  vital  importance  to  Russell,  for  aught 
we  know,  to  have  a  prompt  performance  of  this  contract,  and 
to  hold  the  plaintiff  to  a  strict  performance  of  its  stipulations. 
He  may  have  been  under  .similar  responsibilities  and  stipula- 
tions. But,  be  that  as  it  may,  the  plaintiff  was  bound  to 
perform  his  contract  to  the  letter.  He  did  not  do  so, 
and  can  therefore  have  no  standing  in  this  court,  no  circum- 
stances being  shown  to  ameliorate  the  consequences  of  his 
default. 

As  to  the  seizure  and  sale  of  this  lot,  under  the  execution 
r»f  Coventry,  it  cannot  matter  how  irregular  the  proceedings 
may  have  been,  for  the  reason  that  the  plaintiff  had  forfeited 
all  right  to  it.  He  should  not  complain  if  the  property  of 
another  person  has  been  sold  to  discharge  his  own  debt. 

We  fail  to  perceive  any  equity  in  this  bill,  and  affirm  the 
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judgment  sustaining  the  demurrer  to  it,  and  dismissing  the 
bill.     There  was  no  error  in  either. 
Decree  affirmed. 


Alfred  G.  Peckham  et  al.  vs.  Benjamin  F.  Haddock  et  aL 

Mortgages:  How  revived  after  having  been  discharged. 
An  instrument  under  seal  is  required  to  create  a  mortgage  conveying  the 
legal  title,  and,  after  such  a  mortgage  is,  in  contemplation  of  law, 
discharged,  it  would  seem  to  be  necessary  to  observe  the  same  for- 
malities in  reviving  it,  as  were  requisite  to  give  it  validity  in  the  first 
instance. 

Equitable  Mortgage  :    Instrument  to  revive  a  mortgage,  construed  to  be 
an  equitable  mortgage. 

But  although  an  instrument  may  not  operate  as  a  revival  of  a  mortgage, 
at  law,  it  does  not  follow  that  it  should  not  operate  as  an  agreement 
to  charge  the  lands  as  an  equitable  mortgage. 

Where,  therefore,  Hickox  made  three  promissory  notes  payable  to  Had- 
dock or  order,  in  one,  two  and  three  years  after  date,  respectively, 
and  executed  a  mortgage  upon  certain  premises  to  secure  their  pay- 
ment; and  afterwards  the  equity  of  redemption  became  vested  in 
Speer,  who  paid  and  took  up  the  first  note,  Haddock  receipting  its 
payment  on  the  back  thereof;  and  subsequently  Speer  applied  to 
Thompson  for  a  loan  of  money,  and  by  an  agreement  between  Speer, 
Haddock  and  Thompson,  the  receipt  of  payment  upon  the  note  was 
erased,  and  it  was  endorsed  to  Thompson,  and  the  following  agree- 
ment having  been  written  upon  its  back,  it  was  delivered  to  Thomp- 
son, and  the  money  applied  for  advanced: 

"Received  of  Arch' d  Thompson,  as  purchaser  and  assignee,  the 
full  amount  of  the  within  note,  and  interest  from  date  (the  interest 
to  10th  May  on  the  other  two  notes  being  paid  by  I.  Speer  as  above), 
and  in  consideration  of  said  purchase  payment,  I  hereby  sell,  assign 
and  tranfer  the  within  note  to  said  Thompson,  with  all  interest  ac- 
crued or  to  accrue,  including  the  incident  security,  by  trust  deed  or 
mortgage,  of  Hickox,  the  maker.  But  it  is  understood  that  said 
Thompson  is  not  to  proceed  thereon  until  I  shall  have  had  time  and 
opportunity  to  collect  my  said  two  next  notes  included  in  same  secu- 
rity by  deed  or  mortgage.  It  being  understood  that  I.  Speer,  as- 
signee of  Hickox  (who  also  undersigns),  is  to  have  three  years  from 
date  to  pay  this  note,  by  his  allowing  or  paying  ten  per  cent,  interest 
on  the  advance  purchase-money  (amount  on  10th  May  last,  $6,625; 
one  and  a  half  months  more  to  25th  June,  is  $46.87,  $6,671.87),  so  ad- 
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vanced  in  purchase  of  this  note  by  said  Thompson.  Chicago,  June 
24,  1856.  Benj.  F.  Haddock." 

"And  said  Speer  hereby  agrees  to  pay  the  within  note,  and  interest 
accrued,  besides  ten  per  cent,  hereafter,  as  above.  Chicago,  June  24, 
1856.  Isaac  Speer."  - 

Held,  that,  inasmuch  as  the  language  employed,  when  read  in  the 
light  of  surrounding  circumstances,  clearly  expressed  an  intention 
to  charge  the  land  with  the  payment  of  the  money,  although  the 
agreement  might  not  operate  as  a  revivor  of  the  mortgage  at  law,  yet 
the  intention  of  the  parties  would  be  effectuated  by  enforcing  it  as 
an  equitable  mortgage. 

Contracts  :  How  construed  where  they  cannot  have  tlie  effect  intended  by  the 
parties. 
While  the  court  cannot  give  such  an  effect  to  an  instrument  as  to  do  vi- 
olence to  the  rules  of  language,  or  to  the  rules  of  law,  it  should  give 
to  it  such  a  construction  as  will  bring  it  as  near  to  the  actual  mean- 
ing of  the  parties,  as  the  words  which  they  have  seen  fit  to  employ 
and  the  rules  of  law  will  permit. 

Same  :    How  construed  where  contract  admits  of  more  than  one  construction. 
If  a  contract  admits  of  more  than  one  construction,  one  of  which  will 
render  it   inefficacious,  or  nullify  it,  that  construction  should   be 
adopted  which  will  carry  it  into  effect. 

Error  to  Circuit  Court  of  Cook  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Barker  <&  Tuley,  for  plaintiffs  in  error.      Waite  <&  Towne 
and  Jesse  B.  Thomas,  for  defendants  in  error. 

[43*]        *J3eckwith,  J.     This  is  a  suit  iu  equity  to  enforce  an 
equitable  mortgage.     The  bill  alleges,  that  one  Hickox 
made  three  promissory  notes  for  the  sum  of  six  thousand  two 
hundred  and  fifty  dollars  each,  payable  to  Haddock  or 
[44*]    order,  with  interest,  in  one,  two  *and  three  years  after 
date,  respectively,  and  executed  a  mortgage  of  certain 
premises  in  Chicago  to  secure  the  payment  of  the  same.    That 
afterwards  the  equity  of  redemption  in  the  premises  came  to 
and  was  vested  in  Isaac  Speer,  under  whom  the  other  defend- 
ants, after  the  making  of  the  alleged  equitable  mortgage,  de- 
rived their  title,  with  notice.     Soon  after  the  note  payable  in 
one  year  from  date  arrived  at  maturity,  Isaac  Speer  paid  the 
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same,  and  took  it  up,  Haddock  receipting  its  payment  on  the 
back  thereof. 

Speer  then  applied  to  Thompson,  under  whom  the  other 
complainants  claim,  for  a  loan  of  money;  and  by  an  agreement 
between  Speer,  Haddock  and  Thompson,  the  receipt  of  pay- 
ment upon  the  note  was  erased,  and  it  was  indorsed  to  Thomp- 
son. An  agreement  was  w^ritten  on  the  back  of  the  note, 
which  was  signed  by  Speer  and  Haddock,  as  follows,  viz: 

"  Received  of  Arch'd  Thompson,  as  purchaser  and  assignee, 
the  full  amount  of  the  within  note,  and  interest  from  date  (the 
interest  to  10th  May  on  the  other  two  notes  being  paid  by 
I.  Speer  as  above),  and  in  consideration  of  such  purchase  pay- 
ment, I  hereby  sell,  assign  and  transfer  the  within  note  to  said 
Thompson,  with  all  interest  accrued  or  to  accrue,  including  the 
incident  security,  by  trust  deed,  or  mortgage,  of  Hickox,  the 
maker.  But  it  is  understood  that  said  Thompson  is  not  to  pro- 
ceed thereon  until  I  shall  have  had  time  and  opportunity  to 
collect  my  said  two  next  notes  included  in  the  same  security  by 
deed  or  mortgage.  It  being  understood  that  I.  Speer,  assignee 
of  Hickox  (who  also  undersigns),  is  to  have  three  years  from 
date  to  pay  this  note,  by  his  allowing  or  paying  ten  per  cent, 
interest  on  the  advance  purchase  money  (amount  on  10th  May 
last,  $6,625;  one  and  a  half  months  more  to  25th  June,  is 
$46.87,  $6,671.87),  so  advanced  in  purchase  of  this  note  by 
said  Thompson.     Chicago,  June  24,  1856. 

"Benj'n  F.  Haddock. 

"  And  said  Speer  hereby  agrees  to  pay  the  within  note,  and 
interest  accrued,  besides  ten  per  cent,  hereafter  as  above.  Chi- 
cago, June  24,  1856.  Isaac  Speer." 

It  was  insisted  in  argument  that  the  payment  of  the 
note  ^discharged  the  mortgage;  and  that  it  could  not     [45*] 
be  revived  without  the  assent  of  Hickox,  the  mortga- 
gor, nor  by  an   instrument  having  none  of  the  formalities 
necessary  to  create  a  legal  mortgage. 

An  instrument  under  seal  is  required  to  create  a  mortgage 
conveying  the  legal  title;  and  after  such  a  mortgage  is  in  con- 
templation of  law .  discharged,  it  would  seem  to  be  necessary 
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to  observe  the  same  formalities  in  reviving  it,  as  were  requi- 
site to  give  it  validity  in  the  first  instance;  but  although  an 
instrument  may  not  operate  as  a  revival  of  a  mortgage  at  law, 
it  does  not  follow  that  it  should  not  operate  as  an  agreement 
to  charge  the  lands  as  an  equitable  mortgage.  While  we  can- 
not give  effect  to  an  instrument  so  as  to  do  violence  to  the 
rules  of  language,  or  to  the  rules  of  law,  we  are  to  give  to  it 
such  a  construction  as  will  bring  it  as  near  to  the  actual 
meaning  of  the  parties  as  the  words  which  they  saw  fit  to  em- 
ploy, and  the  rules  of  law,  will  permit. 

It  not  unfrequently  happens  that  instruments  cannot  have 
the  effect  intended  by  the  parties,  and  effect  is  given  to  them 
in  another  way,  consistently  with  such  intention. 

In  Gibson  v.  Mmet,  1  H.  BL,  569,  Lord  Chief  Baron  Eyre 
said:  "  a  deed  of  feoffment  upon  consideration,  without  livery, 
may  enure  as  a  covenant  to  stand  seized  to  the  use  of  the  in- 
tended feoffee.  A  feoffment  without  livery  operates  nothing 
as  a  feoffment  —  is  in  truth  no  feoffment,  but  is  a  deed,  which 
may  operate  as  a  covenant  to  stand  seized  to  uses.  The  seizin 
remains  in  the  feoffor,  because  the  deed  is  insufficient  to  pass 
it;  but  the  land  is  bound  by  the  use;"  and  the  reason  the 
learned  Baron  gives  for  this  conclusion  is,  that  "  it  is  the  effect 
of  the  feoffor's  own  agreement,  plainly  expressed  upon  the 
face  of  his  deed  —  it  is  a  construction  put  upon  the  words  of 
his  deed,  which  his  words  will  bear." 

In  Shep.  Touch.,  vol.  2,  p.  82  (Preston's  edition),  it  is  said, 
"  a  deed  that  is  intended  and  made  to  one  purpose  may  enure  to 
another;  for,  if  it  will  not  take  effect  in  the  way  it  was  intend- 
ed, it  may  take  effect  another  way,  provided  it  may  have  that 
effect,  consistently  with  the  intention  of  the  parties." 
[46*]         *In  Goodtitle  ex  dem.  Edwards  v.  Bailey,  Cowp.r 
597,  Lord  Mansfield  said:  "the  rules  laid  down  in 
respect  to  the  constructiou  of  deeds  are  founded  in  law,  reaso;i 
and  common  sense;  that  they  shall  operate  according  to  the 
intention  of  the  parties,  if  by  law  they  may;  and  if  they  can- 
not operate  in  one  form,  they  shall  operate  in  that  which  \\ 
law  shall  effectuate  the  intention." 
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In  Sanders  v.  Saville,  3  Lev.,  372,  it  was  held,  "  where  a 
man  who  was  seized  in  fee  of  a  rent,  granted  it  by  deed  to  one 
who  was  his  kinsman,  and  there  was  an  attornment  to  the 
grantee,  but  it  was  made  by  a  person  who  was  not  the  real 
tenant  of  the  land  and  therefore  void,  though  the  intent  ap- 
peared that  the  deed  should  operate  as  a  grant  at  common 
law  with  an  attornment,  yet  since  it  could  not  pass  that  way, 
it  was  adjudged  that  the  grant  should  operate  as  a  covenant 
to  stand  seized." 

In  Roe  v.  Franmar,  2  "Wils.,  75,  it  was  unanimously  re- 
solved, that,  though  a  deed  of  release  could  not  operate  as 
such  because  it  granted  a  freehold  in  future,  which  could  not 
by  law  be  done,  yet  the  deed  should  operate  as  a  covenant  to 
stand  seized  to  the  use  of  the  releasee.  The  same  rule  has 
been  frequently  applied  in  giving  effect  to  other  instruments. 
2  Pars,  on  Cont.,  15;  Brown  v.  Slater,  16  Conn.,  192. 

In  the  case  under  consideration,  although  the  agreement 
may  not  operate  as  a  revivor  of  the  mortgage  at  law,  it  may 
nave  effect  as  an  agreement  to  charge  the  land  consistently 
with  the  intention  of  the  parties,  if  it  contains  all  the  essen- 
tial elements  of  such  an  agreement.  Speer  received  from 
Thompson  $6,671.87,  and  agreed  in  writing  to  repay  the  same 
in  three  years,  with  interest  at  ten  per  cent.  The  words  of 
the  undertaking  are  to  pay  the  note  and  interest  accrued,  with 
ten  per  cent,  interest  thereafter,  as  before  stated  in  the  agree- 
ment. 

The  language  has  the  same  meaning  as  an  undertaking  in 
words  to  pay  the  sum  of  money  specified  in  the  note  and  in- 
terest accrued,  amounting  to  $6,671.87,  with  ten  per  cent,  in- 
terest thereon.  The  only  question  to  be  considered  is,  whether 
Speer  made  an  agreement  to  charge  the  lands  with  the 
payment  of  the  *debt.  The  agreement  was  in  writing  [47*] 
and  signed  by  the  parties  to  be  charged  thereby.  No 
question  as  to  its  validity  arises  under  the  statute  of  frauds. 

The  parties  were  competent  to  contract,  and  there  was  a 
valuable  consideration.  The  minds  of  the  parties  assented  to 
the  writing  signed  by  them;  and  we  have  only  to  consider 
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whether  it  contains  apt  words  expressive  of  an  intention  to 
charge  the  lands  with  the  payment  of  the  debt.  !N"o  particu- 
lar form  of  words  was  necessary  for  this  purpose;  but  any 
words  showing  that  the  parties  assented  that  the  lands  should 
be  so  holden  will  be  sufficient. 

Haddock  held  a  mortgage  which  purported  to  secure  the 
note,  and  both  parties  agreed  that  so  much  of  the  mortgage 
as  purported  to  secure  that  note  should  be  transferred  to  and 
held  by  Thompson,  as  security  for  the  money  advanced  by 
him;  and  it  is  fairly  inferable  from  the  agreement  that 
Thompson  was  to  be  at  liberty,  after  a  limited  time,  to  pro 
ceed  upon  the  mortgage  to  enforce  the  payment  of  his  money. 

It  was  urged  in  argument  that  so  much  of  the  mortgage 
as  was  transferred  was  a  mere  shadow,  having  no  vitality;  and 
that  Thompson  was  only  to  proceed  upon  such  a  shadow  to 
enforce  payment  of  the  money  advanced  by  him.  If  this 
were  true,  still,  after  Thompson  had  advanced  his  money,  upon 
Haddock  and  Speer's  agreement  that  he  might  collect  it  by 
means  of  a  shadow,  they  have  no  just  right  to  say  that  he 
shall  not  do  so.  The  material  inquiry,  however,  is,  What  did 
the  parties  themselves  intend? 

The  surrounding  circumstances  render  it  evident  that  they 
intended  to  give  Thompson  a  security  upon  the  land;  and  the 
language  employed  by  them  should  be  construed,  if  it  con- 
sistently can  be,  so  as  to  effectuate  that  intention. 

If  a  contract  admits  of  more  than  one  construction,  one  of 
which  will  render  it  inefficacious,  or  nullify  it,  that  construc- 
tion should  be  adopted  which  will  carry  it  into  effect;  or,  as 
was  said  by  Lord  Mansfield  in  PugJi  v.  Leeds,  Cowp.,  714, 
"  the  parties  necessarily  understood  and  used  the  language  in 

that  sense  which  made  their  deed  effectual." 
j-^g-x-j       *jn  ^e  case  under  consideration,  we  understand  that 
the  parties  agreed  that  so  much  of  the  mortgage  as  pur- 
ported to  secure  the  note  in  question  should  be  effectually 
transferred  to  Thompson,  and  held  by  him  as  a  valid  security. 

The  agreement  that  Thompson  should  be  at  liberty,  after  a 
limited   time,  to  proceed  upon  the  mortgage  to  enforce  the 
as 
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payment  of  his  money,  must  be  construed  as  an  agreement 
that  he  might  proceed  thereon  as  upon  a  valid  mortgage. 
The  instrument  was  one  having  all  the  forms  of  a  mortgage; 
and  the  agreement  of  the  parties  must  be  construed  as  one, 
stipulating  that  it  might  be  proceeded  upon  as  a  mortgage, 
for  the  purpose  of  collecting  the  money  advanced  by  Thomp- 
son. 

We  think  the  language  employed,  when  read  in  the  light 
of  surrounding  circumstances,  clearly  expresses  an  intention 
to  charge  the  land  with  the  payment  of  the  money. 

There  is  no  question  as  to  the  intention  of  the  parties  to 
revive  the  mortgage;  and  such  an  intention  necessarily  in- 
cludes an  assent  that  the  lands  should  be  holden  for  the  pay- 
ment of  the  money  to  be  secured  by  such  revival.  The  agree- 
ment may  not  be  operative  in  the  way  in  which  the  parties 
intended  that  it  should  operate;  but  it  expresses  their  inten- 
tion so  that  we  can  give  effect  to  it  in  another  way  consist- 
ently with  the  rules  of  law. 

Our  attention  was  called  to  the  case  of  Hunt  v.  Rousman- 
niere's  Adm'rs,  1  Pet.,  1,  and  it  was  insisted  that  the  case 
under  consideration  came  within  the  rule  there  laid  down. 

We  think  otherwise.  In  that  case  a  creditor  had  taken  an 
instrument  perfect  in  all  its  parts,  and  allowing  no  room  for 
construction  as  to  its  effect  or  meaning,  the  legal  effect  of  which 
was  misunderstood.  There,  the  parties  intended  to  make  an 
instrument  creating  a  lien,  but  failed  so  to  do  because  the  in- 
strument did  not  contain  apt  words  to  express  their  intention. 
The  language  employed  was  clear  and  unambiguous,  and  ex- 
pressed an  intention  to  give  to  the  creditor  an  irrevocable  power 
of  attorney;  and  no  construction  of  the  language  could  make 
it  express  an  intention  to  give  a  lien  although  the  parties  in- 
tended to  create  one,  and  supposed  that  such  was  the  legal 
effect  of  the  "^instrument.  In  the  case  under  considera-  [49*] 
tion,  the  parties  not  only  intended  to  create  a  lien,  but 
the  instrument  does  contain  words,  when  properly  construed, 
expressive  of  their  intention.  The  difference  between  the 
two  cases  is,  that  in  reading  the  language  of  the  two  instru- 
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ments  by  the  light  of  surrounding  circumstances,  in  the  one 
there  is  an  intention  expressed  to  charge  the  property,  and  in 
the  other  there  was  none. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 


George  C.  Lemon  et  al.  vs.  Adlai  A.  Stevenson. 

Setoff  :  Mutuality. l 
Where,  in  an  action  of  assumpsit  against  the  three  makers  of  a  promissory 
note,  defendants  pleaded  that  one  of  the  makers  delivered  to  the  agent  oi 
the  owners  of  the  note  a  quantity  of  corn,  to  be  sold  by  them  in  Boston 
on  a  certain  day,  for  the  best  price  it  would  bring,  the  net  proceeds  to 
be  applied  to  the  payment  of  the  note ;  and  that  they  sold  the  corn  at  a 
different  time  and  place,  whereby  a  heavy  loss  was  sustained  ■  and  the 
plea  offered  to  set  off  these  damages  against  the  note :  Held,  that  the 
damages  being  due  to  the  one  alone  who  so  delivered  the  corn,  there 
was  no  mutuality  in  the  demand,  and  that  the  damages  could  not  be 
set  off  against  the  note. 

Same  :    Demand  to  be  set  off  must  be  averred  to  be  due  and  unpaid. 
A  demand  for  damages  which  are  not,  by  the  terms  of  the  agreement, 
due,  cannot  form  the  subject  of  a  setoff;  and  a  plea  of  setoff  of  un, 
liquidated  damages,  which  does  not  aver  the  damages  to  be  due  and 
unpaid,  is  fatally  defective. 

Pleadings:     Construed  most  strongly  against  the  pleader. 
Where  the  language  of  the  plea  is  doubtful  in  its  meaning,  the  most  un- 
favorable construction  must  be  adopted  against  the  pleader,  who  is 
always  presumed  to  state  his  case  as  strongly  in  his  favor  as  it  will 
bear. 

Appeal  from  Circuit  Court  of  La  Salle  County. 

1  See  Burgevin  v.  Babcock,  11  111.,  28;  Hilliardfl.  Walker,  id.,  644;  Ryan 
v.  Boyer,  16  id.,  28;  Gregg  «.  James,  Breese,143;  Hinckley  v.  West,  4  Gilm. 
136;  Lemon  v.  Baldwin,  36  111.,  53;  Heckenkemper  v.  Dingwehrs,  32  id. 
538.  A.s  to  the  influence  of  express  agreements  upon  this  point,  see  Heck- 
enkemper v.  Dingwehrs,  32  111.,  538;  Walker  v.  Chovin,  16  id.,  489;  Lincoln 
«.  Hlnzey,  51  id.,  435. 
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Assumpsit  by  appellee  against  appellants  upon  a  promissory 
note. 

The  case  is  sufficiently  stated  in  the  opinion. 

Leland  <&  Blanchard  for  appellants.  A.  E.  Stevenson  and 
T,  Jtf.  Shaw,  for  appellee. 

*  Walker,  C.  J.     The  error  relied  upon  to  reverse    [51*] 
this  case  questions  the  correctness  of  the  judgment  of 
the  court  below,  sustaining  a  demurrer  to  the  fourth,  fifth  and 
sixth  pleas  filed  bj  appellants.     The  note  sued  upon  was  exe- 
cuted by  Lemon,  Hartley  and  Capron.     In  the  fourth  plea  it 
is  averred,  that  Lemon,  one  of   the  makers,  delivered  to  one 
Baldwin,  the  agent  of  Pierce  Brothers  &  Flanders,  who  were 
the  real  owners  of  the  note  at  the  time  suit  was  brought,  ten 
thousand  bushels  of  corn,  to  be  sold  by  them,  in  Boston,  for 
the  best  price  it  would  bring,  on  the  first  day  of  August 
thereafter,  and  after  deducting  expenses  and  charges,    [52*] 
they  were  to  apply  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  note.     That  they  sold  the  corn,  but  at  a  different 
time  and  place,  whereby  a  heavy  loss  was  sustained ;  and  the 
plea  offers  to  set  off  these  damages  against  the  note. 

In  reference  to  this  plea  it  will  be  observed,  that  it  avers 
that  the  contract  was  made  by  the  agent  of  the  holders  of  the 
note,  with  one  of  the  makers,  and  not  with  all  of  them  jointly. 
If  damages  were  sustained,  it  was  by  him  individually,  and 
not  by  himself  and  his  co-defendants  jointly.  The  other  joint 
debtors  had  no  legal  interest,  either  jointly  or  severally,  in 
these  damages.  They  could  not  join  him  in  an  action  for  their 
recovery.  It  then  results,  as  a  consequence,  that  the  damages 
being  due  to  Lemon  alone,  there  was  no  mutality  in  the  de- 
mand, and  these  damages  could  not  be  set  off  against  the  note. 
The  only  mode  in  which  they  can  be  recovered  is  in  an  action 
by  Lemon  for  a  breach  of  contract. 

The  fifth  and  sixth  pleas  set  up  substantially  the  same  facts 
as  the  fourth,  except  that  the  corn  was  delivered  by  the  defend- 
ants, instead  of  by  Lemon  alone.  But  there  is  a  fatal  defect 
which  is  common  to  all  these  pleas,  which  is,  that  the  damages 
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are  not  alleged  to  be  due  and  unpaid.  If  they  were  not  by 
the  terms  of  the  agreement  due,  they  could  not  form  the  sub- 
ject of  a  setoff.  For  aught  that  appears  from  these  pleas, 
every  cent  of  these  damages  may  have  been  paid  and  satisfied, 
or  may  have  been  released  or  otherwise  discharged.  A  party 
is  required  to  make  out  his  case  by  his  pleadings,  and  not 
leave  it  to  conjecture  or  inference.  But  no  inference  can  sup- 
ply the  want  of  an  averment  that  the  damages  are  still  unsat- 
isfied. There  is  no  language  which  can,  by  any  known  rule 
of  construction,  be  held  to  imply  such  an  averment.  And 
even  if  the  language  of  the  plea  was  doubtful  in  its  meaning, 
the  most  unfavorable  construction  must  be  adopted  against  the 
pleader.  He  is  always  presumed  to  state  his  case  as  strongly 
in  his  favor  as  it  will  bear.  There  was  therefore  no  error  in 
sustaining  the  demurrer  to  these  pleas,  and  the  judgment  of 
the  court  below  must  be  affirmed. 
Judgment  affirmed. 


[53*]    *George  C.  Lemon  et  al.  vs.  Heman  Baldwin. 

Appeal  from  Circuit  Court  of  La  Salle  County. 
Leland  <&  Blanchard,  for  appellants.     A.  E.  Stevenson, 
and  T.  M.  Shaw,  for  appellee. 

Walker,  C.  J,  This  record  presents  the  same  questions 
which  were  discussed  and  determined  at  the  present  term,  in 
the  case  of  Lemon  v.  Stevenson.  It  is  therefore  unnecessary 
to  again  discuss  them  in  this  case.  The  judgment  of  the 
eourt  below  is  affirmed. 

Judgment  affirmed. 
42 


APKIL  TEEM,  1864.  53 


Brush  vs.  Fowler. 


Joshua  N.  Brush  vs.  John  Fowler. 

Judgments;  Decbees:    Conclude  parties  only} 
No  one  can  be  injuriously  affected  by  a  judgment  or  decree  of  any  court 
who  was  not  made  a  party  to  such  judgment  or  decree. 
Writ  of  Possession  :    Against  wloom  it  issues. 
A  writ  of  possession  can  only  go  against  the  parties  to  the  suit,  or  against 
those  who  have  come  into  possession  under  them  since  the  commence- 
ment of  the  suit. 

Same  :    Same. 
A  party  in  possession  of  mortgaged  premises  before  or  at  the  time  of  the 
commencement  of  a  suit  to  foreclose  the  mortgage,  but  who  is  not 
made  a  party  to  such  suit,  is  not  affected  by  the  decree,  or  subjected 
to  the  writ  of  assistance.2 

Same  :  When  a  justification  to  the  officer  executing  it,  as  against  one  not 
a  party  to  the  suit.2 
A  writ  of  assistance,  issued  out  of  chancery  upon  the  foreclosure  of  a 
mortgage,  will  not  justify  the  sheriff  to  whom  it  is  directed  in  execut- 
ing it  upon  a  party  in  possession  before  and  at  the  time  of  the  com- 
mencement of  the  suit,  but  who  is  neither  a  party  to  the  suit,  nor 
named  in  the  writ.  The  officer  should,  in  such  case,  return  the  writ, 
with  the  fact  that  such  party  is  in  possession,  and  so  he  was  unable 
to  execute  it. 

Same  :    Same. 
Before  the  officer  executing  the  writ  against  one  not  named  therein  can 
justify  thereunder  in  an  action  of  trespass  brought  against  him  by 
the  party  put  out  of  possession,  he  is  required  to  show  for  his  protec- 
tion, a  judgment  as  well  as  an  execution.     Bbckwitii,  J.,  dissenting. 

Same  :     When  not  a  justification  to  the  party  suing  it  out. 
But  even  if  it  be  admitted  that  the  officer  executing  a  writ  of  possession 
upon  one  not  named  therein  would,  in  a  suit  to  which  he  is  a  party, 
be  justified  by  his  writ,  the  party  suing  it  out  and  causing  it  to  be  so 
executed  can  notl)e  justified,  nor  can  he,  or  any  person  through  him, 
claim-  any  rights  or  immunities  under  it. 
Injunction  :     To  restrain  wrongful  ouster  by  writ  of  possession. 
A  person  in  the  quiet  possession  of  real  estate,  claiming  as  owner,  may 
obtain  an  injunction  to  restrain  others  from  dispossessing  him  by 

•SeeOhling  v.  Luitjens,  32  111.,  23;  Jackson  v.  Warren,  id.,  331;  Dun- 
lap  v.  Wilson,  id.,  517;  Leindecker  v.  Waldron,  52  id.,  284;  Strang  v.  Al 
len,44  id.,  428;  Rose  v.  Swann,  56  id.,  37. 

2  Gilcreest  v.  Magill,  37  111.,  300. 

3  See  Miller  v.  White,  80  111.,  580. 
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means  of  a  writ  of  possession  issued  on  a  judgment  to  which  he  was 
not  a  party. 

Forcible  Entry  and  Detainer:  Lies  upon  being  wrongfully  ousted  un- 
der a  writ  of  possession. 
A  person  in  the  quiet  possession  of  mortgaged  premises,  before  and  at 
the  time  of  the  commencement  of  the  foreclosure  suit,  who  is  put  out 
of  possession  by  means  of  a  writ  of  possession,  issued  on  a  decree  to 
which  he  was  not  a  party,  may  maintain  an  action  of  forcible  entry 
and  detainer,  to  restore  to  him  the  possession  from  which  he  has 
been  forcibly  and  unlawfully  ejected. 

Same:  Damage*  not  recoverable  in;  verdict  for  nominal  damages  not  errone- 
ous. 
Although  damages  cannot  be  allowed  in  an  action  of  forcible  entry  and 
detainer,  yet  where  a  verdict  for  the  plaintiff  found  one  cent  damages, 
and  the  merits  were  clearly  with  the  plaintiff,  the  Supreme  Court  re- 
fused to  reverse  the  judgment  for  that  cause  alone. 

Appeal  from  Circuit  Court  of  Knox  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Douglass  db  Craig,  and  J.  C.  Fitnam,  for  appellant.     A. 
Tyler,  and  T.  G.  Frost,  for  appellee. 

[57*]        *Bkeese,  J".      This  case  turns   upon   the  question 
whether  the  court  decided  correctly  in  refusing  certain 
proof  offered  by  the   appellant,  the  defendant   in  the  court 
below. 

The  action  was  for  forcible  entry,  and  the  plaintiff,  it  is  ad- 
mitted, made  out  a  prima  facie  case;  one  which  entitled 
[58*]    him  *to  recover,  unless  the  defendant  could  establish  a 
legal  defense  by  the  evidence  he  proposed  to  offer. 
To  make  out  this  defense,  the  defendant  offered  in  evidence 
the  writ  of  possession  granted  by  the  court,  in  connection  with 
the  mortgage  and  decree  of  foreclosure  and  sale  and  deed  by 
the  master,  for  the  purpose  of  showing  authority  to  take  pos- 
session of  the  premises. 

The  record  shows,  that  the  foreclosure  suit  was  in  the  name 
of  John  Piatt,  guardian  of  the  children  of  John  Thompson, 
against  Abel  Austin,  David  Mason,  A.  B.  Codding,  Warren 
C.  Willard  and  Jacob  S.  Chambers.  The  record  shows,  that 
the  writ  of  possession  was  directed  to  run,  and  did  run  against 
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these  defendants  and  all  persons  claiming  under  them  since  the 
commencement  of  the  suit.  The  evidence  shows,  that  ap- 
pellee went  into  possession  some  time  prior  to  the  commence- 
ment of  the  chancery  suit,  and  was  in  peaceable  possession  at 
the  time  of  the  commencement  of  the  suit,  and  of  the  entry 
of  the  decree  and  issuing  the  writ,  under  David  Mason,  one 
of  the  defendants.  He  was  not  made  a  party  to  the  fore- 
closure suit,  and  was  not,  therefore,  concluded  by  the  decree. 
Story's  Eq.  PL,  sec.  151.  A  writ  of  possession  can  only  go 
against  the  parties  to  the  suit,  or  against  those  who  have  come 
into  possession  under  them  since  the  commencement  of  the 
suit.  Frelinghuysen  et  al.  v.  Golden,  4  Paige,  204;  Van  Hook 
v.  Throckmorton,  8  id.,  33;  Sea  Ins.  Co.  v.  Stebbins,  id.,  565. 

These  cases  go  the  full  length  of  holding  that  a  party,  in 
possession  before  and  at  the  time  of  the  commencement  of  the 
suit,  is  not  affected  by  the  decree,  or  subjected  to  the  writ  of 
assistance.  This  being  the  law,  appellant  could  not  use  this 
decree  and  writ  as  a  justification  for  his  entry  into  the  prem- 
ises. None  of  the  facts  offered  to  be  given  in  evidence  would 
justify  the  forcible  dispossession  of  appellee  in  the  manner 
stated  in  the  complaint,  and  as  appears  by  the  sheriff's  return. 
By  that,  it  seems  he  put  appellee  out  of  the  house,  forcibly  of 
course,  and  put  Piatt  in. 

We  understand  the  doctrine  to  be  universally  recognized, 
that  no  one  can  be  injuriously  affected  by  a  judgment  or 
decree  *of  any  court  who  was  not  a  party  to  such  [59*] 
judgment  or  decree.  The  decree,  therefore,  and  writ  of 
assistance,  were,  as  to  appellee,  of  no  effect.  The  former  did 
not  conclude  his  rights,  nor  could  the  latter  be  enforced  against 
him.  Piatt  should  have  brought  an  action  of  forcible  de- 
tainer against  him,  in  which,  from  all  that  is  shown  and  pro- 
posed to  be  proved,  he  might  recover  the  possession.  The 
rights  of  appellant  are  not  superior  to  those  of  Piatt. 

But  it  is  said,  the  sheriff  having  the  writ  of  assistance,  was 
bound  to  execute  it,  and  he  was,  therefore,  justified  in  putting 
the  appellee  out,  and  putting  Piatt  in  possession. 

The  writ  not  being  against  appellee  on  its  face,  but  against 
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other  and  different  parties,  we  are  unable  to  see  how  the  sheriff 
can  be  justified  in  executing  it  upon  the  appellee.  Appellee 
was  not  named  in  the  writ,  and  the  sheriff  was  informed  by  it 
that  the  judgment  was  not  against  him,  but  other  parties.  He- 
should  then  have  returned  the  writ  with  the  fact,  that  appellee 
was  in  the  possession  of  the  premises,  and  so  he  was  unable  to 
execute  it. 

Before  the  officer  could  justify  under  this  writ,  in  an  action 
of  trespass  brought  by  the  appellee  against  him,  he  would  be 
required  to  show,  for  his  protection,  a  judgment,  as  well  as  the 
execution.  Jansen  v.  Acker  et  al.^  23  Wend.,  480.  Where 
neither  contains  the  name  of  the  party  whose  property  is 
seized,  we  cannot  perceive  on  what  principle  the  officer  can 
justify  the  seizure.  But  the  officer  is  not  a  party  in  this  pro- 
ceeding, and  if  it  be  admitted,  he  would  be  justified  by  the 
writ,  if  he  were  a  party,  the  party  suing  it  out  and  causing  it 
to  be  executed  in  the  manner  it  was  executed  cannot  be  justi- 
fied, nor  can  he  claim  any  rights  or  immunities  under  it,  nor 
any  person  through  him.  Piatt,  having  no  right  to  dispossess 
appellee,  by  the  mode  he  adopted,  his  assignee  can  acquire  no 
rights  thereby.  If  the  appellee  did  attorn  to  Piatt,  if  his  ten- 
ancy had  expired,  and  he  held  over  wrongfully,  the  law,  by 
its  quiet  and  peaceftil  operation,  afforded  a  complete  remedy. 
This  case  is,  in  principle,  quite  like  the  case  of  Goodnough  et 
al.  v.  Shepard,  28  111.,  81,  in  which  it  was  held,  that 
[60*]  a  person  in  the  quiet  possession  of  *real  estate,  claim- 
ing as  owner,  might  obtain  an  injunction  to  restrain 
others  from  dispossessing  him  by  means  of  a  writ  of  posses- 
sion issued  on  a  judgment  to  which  he  was  not  a  party.  So 
the  appellee  in  this  case  could  have  applied  for  and  obtained 
an  injunction,  or,  waiving  that,  can  resort  to  the  action  he  now 
prosecutes,  to  restore  to  him  the  possession  from  which  he  has 
been  forcibly  and  unlawfully  ejected. 

As  to  the   verdict  for  one  cent  damages,  though  damages 
cannot  be  allowed  in  such  action,  we  will  not  reverse  the  judg- 
ment for  that  cause,  the  merits  being  so  clearly  with  the  ap- 
pellee. 
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The  judgment  must  be  affirmed. 
Judgment  affirmed. 

Beckwith,  J.  I  do  not  concur  in  so  much  of  the  reasoning 
of  the  court,  as  would  render  an  officer  liable  in  trespass  for 
executing  a  writ  of  possession  or  writ  of  assistance.  In  mj 
judgment  an  officer  is  protected  in  executing  such  a  writ, 
whether  rightly  or  wrongfully  issued.  The  writ  requires  him 
to  take  possession  of  certain  specified  property,  without  regard 
to  who  is  in  possession  of  the  same;  and  no  court  ought  to 
allow  its  officer  to  be  treated  as  a  trespasser  for  executing  its 
mandate. 


The  Chicago  and  Rock  Island  Railroad  Company  vs.  The 
Northern  Illinois  Coal  and  Iron  Company  of  La  Salle. 

Practice  in  Supreme  Court  :  What  may  be  urged  under  the  assignment 
of  error  that  the  court  should  have  granted  a  new  trial. 
Under  the  general  assignment  of  error  that  the  court  should  have  granted 
a  new  trial,  the  plaintiff  in  error  may  urge  the  rejection  of  proper 
and  the  admission  of  improper  evidence ;  also,  the  giving  of  improper 
and  the  refusal  of  proper  instructions,  and  that  the  evidence  does  not 
sustain  the  verdict;  all  of  which  are  grounds  for  granting  a  new  trial 
New  Trial  :     Verdict  against  the  evidence. 

Where  the  evidence  is  conflicting,  it  is  a  question  for  the  jury  to  deter 
mine  from  all  of  the  circumstances,  to  whom  they  will  give  the  credit, 
and  their  finding,  where  it  is  not  clearly  against  the  evidence,  will 
no^be  disturbed.1 

■ . 

1  Where  the  trial  of  a. question  of  fac*t  is  by  the  court  without  the  inter- 
vention of  a  jury,  its  finding  will  be  affirmed  or  reversed  by  the  same  rules 
as  if  tried  by  a  jury.  Ambs  v.  Honore,  24  111.,  122;  Toledo,  W.  &  W.  R'y 
Co.  v.  Elliott,  76  id.,  67. 

To  the  point  that  the  finding  must  be  clearly  against  the  weight  of  the 
evidence,  in  order  to  warrant  its  being  disturbed,  see  Allen  v.  Smith,  3 
Scani.,  97;  Ellis  v.  Locke,  2  Gilm.,  459;  Dawson  v.  Robbins,  5  id.,  72; 
Evans  v.  Fisher,  id.,  572;  Welden  v.  Francis,  12  111.,  460;  Mann  v.  Russell, 
11  id.,  586;  White  v'  Clayes,  32  id.,  325;  Wallace  v.  Wren,  id.,  146;  Hi. 
Cent,  R.  R.  Co.  v.  Cowles,  id.,  116;  Chicago  &  R.  I.  R.  R.  Co.  v.  Hutchins, 
34  id.,  108 ;  Hiner  v.  The  People,  id.,  297 ;  Henry  v.  Eddy,  id.,  508 ;  Chi- 
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Measure  op  Damages  :    In  assumpsit  for  waste  water  from  a  mine. 

In  an  action  of  assumpsit  for  waste  water  supplied  defendant  from 
plaintiff's  coal  shaft,  in  the  absence  of  a  special  contract  as  to  its  price, 
the  true  measure  of  damages  is  its  value  to  defendant,  or  what  it  was 
reasonably  worth.  And  it  is  no  answer  to  the  action  that  the  water 
was  going  to  waste,  and  was  applied  to  no  use  by  plaintiff;  nor  where 
a  protection  wall  and  a  tank  for  its  reception  were  built  with  the  con- 
sent  but  not  at  the  request  of  the  plaintiff,  is  it  material  to  inquire 
what  it  would  have  cost  to  convey  the  water  away  by  a  drift. 

Cross-examination  :    Right  of  limited  to  matters  brought  out  on  examina- 
tion in  chief} 
On  cross-examination  a  party  has  no  right  to  call  out  evidence  having 
no  reference  to  any  portion  of  the  witness'  testimony  in  chief. 

Appeal  from  Circuit  Court  of  La  Salle  County. 

Assumpsit  by  appellee  against  appellant  for  waste  water . 
supplied  by  appellee  to  appellant  from  appellee's  coal  shaft. 
The  judgment  below  was  for  the  plaintiff.  The  case  is  suffi- 
ciently stated  in  the  opinion. 

Glover,  Cook  c&  Campbell,  for  appellant.  Bull  <&  Nash,  for 
appellee. 

[62*]        *Walker,  C.  J.     Under  the  general  assignment  of 
error,  that  the  court  should  have  granted  a  new  trial, 

cago  &  R.  I.  R.  R.  Co.  v.  Crandall,  41  id.,  234;  Town  of  Vinegar  Hill  v. 
Busson,  42  id.,  45;  Toledo,  F.  &  W.  R'y  Co.  v.  McClannon,  41  id.,  234; 
Hope  Ins.  Co.  v.  Lonergan,  48  id  ,  49;  Davis  v.  Hoeppner,  44  id.,  306;  Saw- 
yer v.  Daniels,  48  id.,  269;  Palmer  v.  Weir,  52  id.,  341;  Cliillicothe  Ferry, 
R  &  B.  Co.  v.  Jameson,  48  id.,  281 ;  Sheeran  v.  Chicago  &  M.  R'y  Co.,  48 
id.,  523;  Lawrence  v.  Hagerman,  56  id.,  68;  City  of  Peru  v.  French,  55  id., 
317 ;  Kuhner  v.  Blitz,  56  id.,  171.  Toledo,  P.  &  W.  R'y  Co.  v.  Firth,  60  id., 
451;  Young  a.  Schorling,  id.,  148;  Walker  v.  Martin,  59  id,  348;  Illinois 
Cent.  R.  R.  Co.  v.  Dunning,  id.,  192;  Toledo,  P.  &  W.  R'y  Co.  v.  Hobble,  61 
id.,  388;  Keller  v.  Rossbach,  id.,  342;  Aurora  Fire  Ins.  Co.  v.  Eddy,  55  id., 
213;  Reynolds  v.  Lambert,  69  id.,  495;  Summers©.  Stark,  76  id.,  208;  Edg- 
man  v.  Ashelby,  76  id.,  161 ;  Toledo,  W.  &  W.  R'y  Co.  ©.  Moore,  77  id.,  217; 
Chapman  v.  Burt,  77  id.,  337;  Plummer  v.  Rigdon,  78  id.,  222;  Miller  v. 
Balthasser,  78  id.,  302;  Chicago  &  N.  W.  R'y  Co.  v.  Ryan,  70  id.,  211; 
Reynolds  v.  Palmer,  id.,  288;  Simons  v.  Waldron,  id.,  281;  Wiggins  Ferry 
Co.  v.  Higgins,  72  id.,  517;  Gilbert  v.  Bone,  79  id.,  341,  suit  on  a  penal 
statute. 

1  See  Stafford  v.  Fargo,  35  111.,  481 ;  Bell  v.  Prewitt,  62  id.,  361 ;  Strohm  v. 
Hayes,  70  id.,  41,  a  case  where  a  plaintiff  was  a  witness  in  his  own  behalf. 
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the  plaintiff'  in  error  may  urge  the  rejection  of  proper  and  the 
admission  of  improper  evidence.  Also,  the  giving  of  impro- 
per and  the  refusal  of  proper  instructions,  and  that  the 
evidence  does  not  sustain  the  verdict.  These  *are  all  [63*] 
grounds  for  granting  a  new  trial,  and  need  not  be  spe- 
cifically enumerated,  but  are  embraced  in  the  general  assign- 
ment of  error  that  the  court  refused  to  grant  a  new  trial. 

It  is  insisted,  in  favor  of  a  reversal,  that  the  evidence  fails 
to  sustain  the  finding  of  the  jury.  Loomis  testifies  that  ap- 
pelant, under  the  contract,  was  to  finish  the  protection  wall, 
and  erect  their  tank,  and  have  the  use  of  the  water  pumped 
into  the  tank  by  the  appellee,  for  one  year,  as  a  compensation 
for  the  expense  of  erecting  the  wall.  On  the  other  hand, 
Coulogue  testifies  that  the  appellant  was  to  construct  the  wall 
and  build  the  tank,  and  have  therefor  the  use  of  the  water  as 
long  as  they  desired.  In  this  contrariety  in  the  evidence  of 
the  persons  who  made  the  contract,  it  was  a  question  for  the 
jury  to  determine,  from  all  the  circumstances,  to  whom  they 
would  give  the  credit. 

In  support  of  Loomis'  evidence  is  the  fact  that,  after  the 
expiration  of  the  year,  and  a  difference  had  arisen  as  to  the 
right  to  use  the  water  by  appellant,  they  reduced  the  price  of 
switching  appellee's  coal  cars,  from  a  dollar  to  fifty  cents  each, 
being  only  one- half  of  the  previous  charge.  And  afterwards, 
when  appellee  made  other  arrangements,  by  which  they  did 
not  require  appellant  to  switch  their  cars,  and  an  account  was 
presented  for  the  rent  of  a  lot  in  Chicago,  used  by  appellee  to 
store  coal,  at  a  charge  of  forty  dollars  per  month,  a  claim  for 
rent  for  the  water  was  made,  and  the  matter  was  adjusted  by 
the  charge  for  supplying  water  settling  the  account  for  the 
rent  of  the  lot.  And  mutual  receipts  were  passed  between 
the  parties.  This  occurred  in  the  winter  of  1859.  These  cir- 
cumstances seem  strongly  to  corroborate  Loomis'  version  of 
the  contract.  JN"o  other  motive  is  perceived  for  the  reduction 
of  the  price  of  switching  the  cars  and  receipting  the  account 
for  the  rent  of  the  lot,  in  consideration  of  the  supply  of  water. 
Otherwise  they  would  certainly  have  insisted  upon  Coulogue's 
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view  of  the  contract.     We  are  therefore  of  the  opinion  that 
the  jury  were  warranted  in  finding  the  verdict. 

Nor  is  it  an  answer  to  say  that  the  water  was  going  to 
waste,  and  was  applied  to  no  use  by  appellee.  The  true 
[64*]  question  is,  *What  was  the  value  of  the  water  to  appel- 
lant? That  is  the  true  measure  of  the  damages  in  the 
absence  of  a  special  contract.  The  Chicago  South  Branch 
Dock  Co,  v.  Dmilop,  32  111.,  207.  In  this  case  the  jury  has 
found  there  was  not  a  special  agreement  existing  beyond  one 
year,  and  after  that  time  the  damages  would  have  to  be  meas- 
ured by  the  value  of  the  use  of  the  water  by  appellant.  We 
think  the  evidence  shows  that  the  wall  and  tank  were  built 
with  the  consent  but  not  at  the  request  of  appellee.  And  if 
so,  it  is  a  matter  of  no  consequence  to  inquire  what  it  would 
have  cost  to  convey  this  water  away  by  a  drift.  These  were 
questions  outside  of  the  case,  aud  we  cannot  see  that  such  ev- 
idence could  have  shed  any  light  on  the  issues  then  before 
the  jury.  The  water  was  of  use  to  appellant,  they  appropri- 
ated it,  and  thereby  rendered  themselves  liable  to  pay  what  it 
was  reasonably  worth. 

It  is  insisted  that  the  court  erred  in  not  permitting  Young 
to  testify  as  to  the  cost  of  finishing  the  wall  and  constructing 
the  tank.  This  evidence  was  called  for  on  the  cross-examina- 
tion of  the  witness,  and  it  had  no  reference  to  any  portion  of 
his  testimony  in  chief.  At  that  time  it  was  not  their  right 
to  call  out  this  evidence,  and  it  could  only  have  been  done  as 
rebutting  evidence,  except  by  the  exercise  of  the  discretionary 
power  of  the  court.  On  cross-examination,  the  court  is  not 
bound  to  permit  an  examination  on  questions  about  which  no 
evidence  was  given  by  the  witness  in  his  examination  in  chief. 
If  this  evidence  was  material,  appellant  should  have  called 
the  witness  as  his  own,  when  he  came  to  rebut  appellee's  evi- 
dence. But  Johnson,  appellant's  engineer,  gives  the  sub- 
stance of  what  was  intended  to  have  been  proved  by  Young. 
After  a  careful  examination  of  the  entire  record,  we  can 
only  say  that  the  evidence  was  conflicting,  but  the  jury  were 
nevertheless  warranted  in  finding  as  they  did,  and  we  feel 
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ourselves  unauthorized  to  disturb  the  verdict.     Nor  do  we 
perceive  any  error  for  which  the  judgment  of  the  court  below 
should  be  reversed,  and  it  is  therefore  affirmed. 
Judgment  affirmed. 


*Geokge  L.  Bostwick  vs.  John  H.  Williams,  survivor  [65*] 
of  Archibald  and  John  H.  Williams. 

Covenants  for  Title:    To  exeoute  a  good  and  sufficient  deed  of  general 
warranty.1 

A  covenant  by  the  vendor,  to  execute  and  deliver  to  the  purchaser  "  a 
good  and  sufficient  deed  of  general  warranty  "  for  the  premises,  will 
be  satisfied  by  the  execution  and  delivery  by  the  vendor  alone  of  the 
deed  containing  the  covenants  contracted  for,  even  though  the  dower 
right  of  the  grantor's  wife  is  not  released  by  such  deed. 

Such  a  covenant  amounts  to  no  more  than  an  engagement  that  it  shall 
bar  the  covenantor  and  his  heirs  from  ever  c] aiming  the  land,  and 
that  he  and  his  heirs  will  undertake  to  defend  it  when  assailed  by  a 
paramount  title. 
Same  :    Same. 

It  seems  that  a  covenant  of  general  warranty  does  not,  of  itself,  include 
a  covenant  against  incumbrances.2 
Same:     Possibility  of  dower  not  within  covenant  against  incumbrances. 

It  seems  that  a  possibility  of  dower  is  not  an  incumbrance  within  the 
meaning  of  a  covenant  to  convey  the  premises  free  and  clear  of  all  in- 
cumbrances, for,  the  term  incumbrances  means  settled  fixed,  incum- 
brance. 
Same:  Covenant  of  general  warranty,  synonymous  with  covenant  for  quiet 
enjoyment. 

The  covenant  of  genera]  warranty  is  usually  treated  as  synonymous  with 
a  covenant  for  quiet  enjoyment,  since  the  same  concurrence  of  cir- 
cumstances is  necessary  to  their  breach ;  they  equally  possess  the 
capacity  of  running  with  the  land,  and  the  rules  as  to  the  measure  of 
damages  are  the  same  as  to  both. 
Same  :    Same :     When  broken. 

A  covenant  of  general  warranty  is  not  broken  until  there  is  an  actual 
eviction,  or  something  equivalent  to  an  eviction. 

1  See  Athens  v.  1ST  ale,  25  111.,  195;  Parmelee  v.  Lawrence,  44  id.,  405,  cov- 
enant by  mortgagee  to  reconvey  by  "  good  and  sufficient  deed." 

2  See  Stevenson  v.  Locher,  57  111.,  509. 
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Same:  Possibility  of  dower  no  defense  to  action  upon  note  given  for  land 
contracted  to  be  conveyed  with  general  warranty. 
Should  the  wife  of  the  grantor  in  a  deed  containing  a  covenant  of  gen- 
eral warrant}^  in  which  her  right  of  dower  is  not  released,  thereafter 
become  a  widow  and  claim  and  recover  her  dower  in  the  land  con-' 
veyed,  in  a  mode  by  which  the  covenantee  may  be  injured,  he  will 
be  able  to  obtain  recompense  on  the  covenants  in  his  deed;  but  he  can 
not  decline  to  receive  such  a  deed  tendered  him  in  accordance  with 
his  grantor's  covenant  in  his  contract  for  the  sale  of  the  land,  to  con- 
vey by  deed  of  general  warranty,  and  defeat  a  recovery  on  his  note 
given  for  the  land  on  the  bare  possibility  of  the  wife's  thereafter  be- 
coming a  widow  and  enforcing  her  right  to  dower. 

Error  to  Circuit  Court  of  Warren  county. 

Assumpsit  upon  a  promissory  note,  brought  by  Archibald 
and  John  H.  Williams  against  plaintiff  in  error. 

The  judgment  below  was  for  the  plaintiffs. 

The  case  is  sufficiently  stated  in  the  opinion. 

Bull  <&  Nash,  for  plaintiff  in  error.  W.  C.  Goudy,  for 
defendant  in  error. 

[69*]  *Breese.  J.  It  is  a  strong  presumption  that  the 
note  was  given  for  the  land,  and  in  the  absence  of  any 
truth  to  rebut  it,  the  presumption  must  prevail. 

The  contract  with  the  plaintiffs  was,  that  on  payment  of  the 
notes  with  the  interest,  they  would  execute  and  deliver  to  de- 
fendant a  good  and  sufficient  deed  of  general  warranty  for  the 
premises,  and  the  defendant  was  to  take  immediate  possession 
of  the  same. 

It  is  in  proof  that  before  suit  brought,  on  the  very  day  of 
its  commencement,  plaintiffs  presented  the  note  to  defendant 
for  payment,  and  tendered  him  a  warranty  deed  in  the  usual 
form,  dated  December  27th,  1856,  for  the  premises  described 
in  the  contract,  executed  by  them  on  the  first  day  of  July, 
1862.  The  defendant  replied  to  the  demand  and  tender,  that 
he  had  not  the  money,  and  was  unable  to  pay  the  note. 

It  is  in  proof  that  on  the  first  day  of  July,  1862,  the  plaint- 
iffs were  married  men,  and  had  been  for  some  time  previous. 

The  dower  right  of  their  wives  was  not  released  by  this  deed. 
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The  question  then  is,  Did  this  furnish  a  sufficient  excuse  for 
the  non-payment  of  the  note? 

We  think  not.  The  covenant  was  to  make  a  general  war- 
ranty deed,  and  nothing  more.  Such  a  deed  was  tendered, 
and  the  party  was  bound  to  accept  it.  Even  if  the  covenant 
was  to  make  such  a  deed  free  and  clear  of  all  incumbrances, 
it  has  been  said  by  a  respectable  court,  that  a  possibility  of 
dower  is  not,  within  the  sense  of  such  a  covenant,  an  incum- 
brance, for  that  means  a  settled,  fixed  incumbrance.  Per 
Story,  J.,  in  Powell  and  Wife  v.  M orison  and  Brimfield 
Manufacturing  Co.,  3  Mason,  355. 

As  the  plaintiffs  undertook  to  make  a  deed  with  a  covenant 
of  general  warranty  only,  it  could  not  be  broken  until  there 
was  an  actual  eviction,  or  something  equivalent  to  an  eviction. 
Beebe  v.  Swartout,  3  Gilm.,  179.  Such  a  covenant  is  usually 
treated  as  synonymous  with  a  covenant  for  quiet  enjoyment, 
since  the  same  concurrence  of  circumstances  is  neces- 
sary to  *their  breach;  they  equally  possess  the  capac-  [70*] 
ity  of  running  with  the  land,  and  the  rules  as  to  the 
measure  of  damages  are  the  same  as  to  both.  Rawle  on 
Cov ,  196. 

The  covenant  as  expressed  in  the  obligation  of  the  plaintiffs 
amounts  to  no  more  than  an  engagement  that  it  should  bar 
the  covenantors  and  their  heirs  from  ever  claiming  the  land, 
and  that  they  and  their  heirs  should  undertake  to  defend  it 
when  assailed  by  a  paramount  title.  We  cannot  find  in  the 
books  any  authority  for  the  suggestion  that  a  covenant  of 
general  warranty,  by  itself,  includes  a  covenant  against  in- 
cumbrances, admitting  an  inchoate  right  of  dower  to  be  an 
incumbrance. 

All  the  cases  cited  by  appellant  are  oases  in  which  the  cov- 
enant against  incumbrances  was  inserted  in  the  deed,  and  can 
have  no  application  to  this  case. 

When  the  deed  was  tendered  to  defendant,  he  did  not  then 
object  that  it  contained  no  release  of  dower.  Had  he  made 
that  the  objection,  it  might  have  been  removed  at  once,  by 
procuring  such  release. 
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Making  no  objection  to  the  deed  on  the  ground  now  taken, 
would  not,  perhaps,  preclude  him,  but  being  made,  we  are  of 
opinion  the  covenant  of  the  plaintiffs  was  performed  by  them, 
and  the  defendant  should  receive  the  deed  and  pay  the  note". 
If,  hereafter,  the  wives  of  plaintiffs  should  become  widows, 
and  claim  and  recover  their  dower  in  a  mode  by  which  the 
defendant  may  be  injured,  he  wTill  be  able  to  obtain  recom- 
pense on  the  covenants  in  his  deed.  It  would  be  unjust  to 
allow  him  to  defeat  the  payment  of  the  note  on  this  bare  pos- 
sibility, and  at  the  same  time  retain  the  possession  and  enjoy- 
ment of  the  land. 

We  see  no  merits  in  the  defense,  and  accordingly  affirm  the 
judgment. 

Judgment  affirmed. 


[71*]     *Edwin   B.  Neville   vs.   School    Directors    Dist. 
No.  1,  T.  32  K,  E.  2  W.,  3d  P.  M. 

Schools  :     Certificate  of  qualification  of  teacher;  discharge  of  teacher  for 
incompetence;  burden  of  proof. 
A  certificate  of  the  qualification  of  a  school  teacher,  obtained  from  the 
school  commissioner,  is  prima  facie  evidence  that  the  teacher  is  qual- 
ified to  perform  the  duties  of  a  teacher ;]  and  if  the  school  directors 
discharge  a  teacher  having  such  a  certificate,  on  the  ground  of  incom- 
petency and  neglect  of  duty,  in  an  action  by  the  teacher  for  the  sum 
agreed  to  be  paid  him  for  his  services  as  a  teacher  of  a  public  school, 
•    it  devolves  upon  the  directors  to  prove  those  facts.2 
Same:     Effect  of  assigning  causes  in  order  dismissing  a  teacher. 
Where  an  order  is  spread  upon  the  record  kept  by  the  directors,  dismiss- 
ing  a  school  teacher  holding  a  certificate  of  qualification,  and  assign- 
ing incompetency  and  neglect  of  duty  as  the  causes,  in  an  action  by 
the  teacher  for  his  wages,  such  order  is  not  conclusive  upon  him,  but 


1  School  Directors  v.  Reddick,  77  111.,  628.    As  to  the  necessity  of  a  cer- 
tificate, see  Wells  v.  The  People,  71  111.,  523. 

'School  Directors  v.  Reddick,  supra.    As  to  what  facts  make  a  case  in 
a  suit  for  wages  brought  by  a  teacher,  see  Adkins  v.  Mitchell,  67  111.,  571. 
Mandamus  is  not  a  proper  remedy  for  the  collection  of  wages.    Rogers  v 
The  People,  68  111.154. 
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leaves  the  directors  to  prove  the  facts  alleged  in  the  order,  precisely 
as  if  it  had  not  been  made.  The  order  is,  however,  binding  upon 
the  directors,  and  estops  them  from  showing  any  other  or  different 
cause. 

Same  :     What  qualifications  are  required  in  a  teacher. 
The  law  does  not  require  the  highest  possible  qualification  nor  the  most 
eminent  talent  for  his  profession,  in  a  teacher  of  a  public  school,  in 
order  to  fulfill  his  contract;  but  only  average  qualification  and  abil- 
ity, and  the  usual  application  to  the  discharge  of  his  duties. 

Error  to  Circuit  Court  of  Marshall  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Bangs  <&  Shaw,  for  plaintiff  in  error.     Burns  <&   Cum- 
mins, for  defendants  in  error. 

"^Walker,  C.  J.  This  was  an  action  of  assumpsit,  [73*] 
brought  for  the  recovery  of  the  sum  agreed  to  be  paid 
to  plaintiff  as  a  teacher  of  a  public  school.  He  was  employed 
by  the  directors  to  teach  the  higher  class,  and  to  act  as  princi- 
pal of  the  school  for  the  period  of  ten  months.  After  he  had 
taught  four  months,  the  directors,  two  favoring  and  one  ob- 
jecting, dismissed  him,  and  gave  him  notice  of  their  action. 
During  the  remaining  six  months  of  the  period  for  which  he 
had  been  employed,  he  was  unengaged,  and  he  now  claims  the 
right  to  recover  for  the  remainder  of  the  term,  having  received 
payment  for  the  time  he  was  engaged  in  teaching.  It  is 
claimed  that  the  directors  violated  their  agreement,  and  dis- 
charged plaintiff  without  cause,  while  they  insist  that  he  was 
incompetent,  and  neglected  his  duty  as  a  teacher. 

The  order  first  spread  upon  the  record  kept  by  the  di- 
rectors, dismissing  plaintiff,  specifies  no  reason  for  the  action 
of  the  board.  A  subsequent  and  amended  order,  however,  was 
made,  in  which  incompetency  and  neglect  of  duty  are  assigned 
as  the  causes.  This,  however,  is  perhaps  unimportant,  as  such 
an  order  is  not  conclusive  upon  plaintiff,  leaving  the  directors 
to  prove  the  facts  they  allege  in  the  order,  precisely  as  if  it 
had  not  been  made.  It  is,  nevertheless,  binding  on  the  di- 
rectors, and  estops  them  from  showing  any  other  or  different 
causes. 
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On  the  question  of  competency  there  is  much  evidence,  and 
we  think  it  fails  to  establish  the  want  of  competency.  The 
proof  shows  that  he  acquired  a  knowledge  of  the  higher 
branches  of  education  in  college,  and  a  classmate  of  his  testi- 
fies that  he  was  proficient,  and  kept  up  with  his  class.  A  wit- 
ness who  seems  to  have  been  a  competent  judge  of  scholar- 
ship, and  who  had  acquired  his  education  at  Knox  College, 
says  that  he  had  tested  plaintiff's  scholarship.  That  he  pro- 
posed a  mathematical  problem  not  in  the  books,  and  plaintiff 
solved  it,  which  he  could  not  have  done  without  a  good  knowl- 
edge of  the  science.  And  from  the  testimony  of  the 
[74*]  school  commissioner,  we  *must  conclude  that  he  was 
fully  satisfied  with  his  scholarship  and  qualifications 
when  he  granted  the  certificate. 

Opposed  to  this  evidence  is  that  of  several  pupils  of  his 
school.  One  of  them  says  she  stated  proposition  nine,  in  book 
three  of  algebra,  and  lost  the  chain  of  reasoning  necessary  to 
its  solution,  but  used  the  reasoning  applicable  to  proposition 
ten,  but  she  says  the  reasoning  applicable  to  these  propositions 
is  very  similar,  and  that  plaintiff  did  not  detect  the  errone- 
ous reasoning.  This  witness  also  states,  that  she  was  reading 
history  in  Latin,  and  whilst  parsing,  she  governed  a  noun  in 
the  accusative,  which  she  afterwards  found,  by  the  sign  of  the 
case,  was  in  the  dative.  That  after  some  deliberation  plaintiff 
said  it  was  right.  The  sentence  is  not  given,  and  we  have  no 
means  of  determining  whether  the  teacher  or  the  pupil  was 
right,  but  we  are  not  inclined  to  suppose  that  a  pupil,  no  far- 
ther advanced  than  this  witness  seemed  to  have  been,  was  very 
well  qualified  to  determine  the  question,  and  especially  so, 
when  it  was  not  discovered  by  the  rules  of  syntax,  but  the  sign 
indicating  the  case. 

Another  witness,  who  had  himself  been  a  teacher,  says  he 
was  present  on  one  occasion,  and  heard  a  class  in  grammar 
parse  a  lesson.  That  plaintiff  parsed  a  verb  which  Brown  and 
others  class  as  neuter,  as  an  active  transitive  verb.  This  may 
be  strictly  true,  and  still  be  no  evidence  of  a  want  of  qualifi- 
cation, or  that  he  was  inattentive  or  negligent  of  his  duty. 
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We  know  that  grammarians  differ  widely  in  their  classifica- 
tion of  verbs  into  active  and  neuter.  For  aught  that  appears, 
he  may  be  fully  sustained  by  other  writers  on  grammar.  This 
seems  to  afford  no  evidence  of  the  want  of  qualification. 

Some  of  the  pupils  testify  that  they  made  but  little  pro- 
gress, while  others  say  they  advanced  rapidly  under  his  tui- 
tion. This  is  no  doubt  true  of  nearly  every  school  taught  by 
the  most  competent  and  diligent  teachers.  And  it  is  to  be 
expected,  from  the  difference  in  capacity,  industry  and  appli- 
cation of  pupils.  The  diversity  of  taste,  the  difference  in  men- 
tal energy,  to  say  nothing  of  natural  ability,  fully  account  for 
such  a  result. 

There  was  also  a  considerable  amount  of  evidence, 
introduced  to  prove  neglect  of  duty  and  inattention  to  [75*] 
the  pupils  in  their  recitations  and  otherwise.  There 
is  no  evidence  that  he  was  irregular  in  his  attendance  during 
school  hours,  or  that  he  was  deficient  in  the  government  of 
the  school.  He  seems  to  have  assiduously  employed  his  time 
whilst  discharging  his  duties  as  a  teacher.  Still  it  is  manifest 
that  there  was  dissatisfaction  in  the  school,  but  to  what  extent 
or  for  what  reason  it  existed,  does  not  appear.  That  it  was 
for  the  want  of  application  and  industry  we  think  fails  to  ap- 
pear. Whether  it  was  the  result  of  unfounded  prejudice,  the 
want  of  popular  manners,  or  the  want  of  harmony  in  senti- 
ment on  questions  engaging  the  attention  of  the  community, 
or  some  other  cause,  we  are  unable  to  determine. 

It  is  urged  that  neglect  of  duty  is  established  by  a  variety 
of  circumstances.  Amongst  them  is  the  fact  that  he  failed  to 
hear  recitations  of  one  pupil  until  the  second  week  of  the 
school.  As  to  this,  there  was  a  contrariety  of  evidence,  and 
the  fact  is  at  most  left  in  doubt.  There  was  also  some  evi- 
dence tending  to  prove  that  he  lost  too  much  time  in  forming 
the  school  into  classes,  when  he  first  took  it  in  charge;  but 
there  was  other  evidence  that  it  was  done  in  the  usual  time. 
In  the  nature  of  things,  it  must  be  a  matter  of  some  difficulty, 
and  must  require  time,  to  ascertain  the  mental  capacity  and 
the   advancement   of   pupils,   adapting   them    for   particular 
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classes  in  the  various  branches  of  education.  And  it  is  no 
doubt  true,  that,  as  it  is  not  merely  arbitrary  or  mechanical, 
the  time  employed  would  vary  with  different  teachers.  So 
this,  if  true,  would  not  strike  us  as  affording  evidence  of  a 
neglect  of  duty,  unless  it  was  unreasonably  protracted,  which 
does  not  appear  in  this  case. 

There  was  some  evidence  that  on  an  examination  day,  a 
portion  of  the  scholars  were  absent  from  the  school  room 
without  obtaining  permission.  But  there  was  also  other  evi- 
dence to  prove  that  they  only  retired  to  a  different  room  for 
purposes  of  study,  by  the  direction  of  plaintiff. 

There  was  evidence  that  some  of  the  pupils  read  from  their 
books  during  recitations.  But  the  evidence  also  shows 
[76*]  that  *these  scholars  so  arranged  their  books  that  plaint- 
iff in  error  could  not  readily  detect  the  deception.  Even 
if  this  did  occur  on  one  or  two  occasions,  it  is  not  evidence  of 
neglect  of  duty,  as  such  a  fraud  may  no  doubt  be  readily 
practiced  on  a  teacher,  if  pupils  are  so  disposed. 

It  also  appears  that  some  of  the  scholars  desired  to  study 
geography,  but  were  not  permitted.  It  appears  that  in  this 
he  acted  under  the  request  of  one  of  the  directors,  and  there 
is  no  evidence  that  the  other  two  desired  it  to  be  taught. 
Nor  is  there  proof  that  it  was,  under  the  circumstances,  neces- 
sary or  proper  that  he  should  have  formed  such  a  class.  His 
time  seems,  from  the  evidence,  to  have  been  fully  occupied 
with  other  branches.  There  was  also  a  number  of  witnesses 
who  testified  that  he  was  diligent  in  the  employment  of  hi& 
time,  and  successful  in  communicating  knowledge  to  his 
pupils. 

Upon  careful  examination  of  all  the  evidence  in  the  case, 
we  are  unable  to  say  that  it  appears  that  he  was  unqualified, 
or  failed  to  perform  the  duties  of  a  teacher.  His  certificate 
of  qualification,  obtained  from  the  school  commissioner,  is 
prima  facie  evidence  of  that  fact.  And  the  commissioner 
states  that  the  examination  was  satisfactory.  It  then  devolves 
upon  the  directors  to  show  a  want  of  qualification,  which 
they  have  failed  to  do;  but,  on  the  contrary,  the  evidence  de- 
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cidedly  preponderates  in  favor  of  his  qualification.  And  we 
think  the  evidence  entirely  fails  to  prove  neglect  of  duty.  It 
may  be  that  the  evidence  fails  to  show  the  highest  possible 
qualifications,  or  a  talent  for  his  profession  equal  to  the  most 
eminent  and  successful  teachers.  But  the  law  requires  no 
such  qualifications;  it  only  requires  average  qualification  and 
ability,  and  the  usual  application  to  the  discharge  of  the 
duties  of  a  teacher  to  fulfill  his  contract.  That  he  is  such  a 
teacher  we  think  the  evidence  does  establish.  We  are  there- 
fore of  the  opinion  that  the  circuit  court  erred  in  finding  for 
the  defendants,  and  the  judgment  must  be  reversed  and  the 
cause  remanded. 
Judgment  reversed. 


*Sylvanus  Ferris  vs.  John  E.  McClure  et  al.     [77*} 

Cross-bill:1    Necessary  where  defense  arises  after  issue  joined. 
After  a  cause  is  at  issue,  if  any  matter  of  defense  arises,  the  only  mode 
by  which  a  defendant  can  avail  himself  of  it  is  by  a  cross-bill. 

Same  :    Release  of  cause  of  action. 
Where,  after  a  chancery  cause  was  at  issue,  the  defendants  obtained  a  re- 
lease of  the  cause  of  action  and  endeavored  to  set  it  up  by  motion  to 
dismiss  the  suit,  which  was  heard  upon  affidavit  and  granted :    Heldy 
that  this  was  error.    The  defendants  should  have  set  up  the  release  by 

^sto  the  object,  scope,  el c,  of  cross-bills,  see  Ballance  v.  Underhill, 
3  Scam.,  453;  Tarleton  v.  Vietes,  1  Gilm.,  470;  Morgan  v.  Smith,  11  111., 
195;  Jones  v.  Smith,  14  id.,  229;  Hurd  v.  Case,  32  id.,  45;  Ferris  v.  Mc- 
Clure, 36  id.,  77;  Atkin  o.  Merrill,  39  id.,  63;  Stone  v.  Smoot,  39  id.,  409; 
Howett  v.  Selby,  54  id.,  151;  Kennedy  v.  Kennedy,  66  id.,  190;  Thompson 
v.  Shoemaker,  68  id.,  256;  Campbell  v.  Benjamin,  69  id.,  244;  Wing  y. 
Goodman,  75  id.,  159.  As  to  cross-bills  in  mechanics'  lien  cases,  see  How- 
ett v.  Selby,  54  id.,  151 ;  Thielman  v.  Carr,  75  id.,  385.  As  to  making  answer 
a  cross-bill,  see  Thielman  v.  Carr,  supra. 

On  the  subject  of  parties  to  cross-bills,  see  Kennedy  v.  Kennedy,  66  111., 
190;  Thompson  v.  Shoemaker,  68  id.,  256. 

As  to  the  hearing  of  causes  wherein  a  cross-bill  has  been  filed,  see  Beau- 
champ  v.  Putnam,  34  111.,  378;  Myers  v.  Manny,  63  id.,  211;  Hungate  u. 
Reynolds,  72  id.,  425. 
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cross-bill  and  obtained  a  rule  upon  complainant  for  an  answer ;  and  up 
on  a  replication  being  filed,  its  validity  would  have  been  put  in  issue 
and  might  have  been  determined  upon  proof  taken  in  the  usual  man 
ner.  The  validity  of  such  release  could  not  properly  be  determined 
without  pleadings,  and  upon  evidence  taken  in  a  manner  not  allow 
ing  of  the  cross-examination  of  the  witnesses. 

Error  to  Circuit  Court  of  Peoria  County. 

Bill  for  a  partnership  account  filed  by  the  plaintiff  in  error 
against  defendants  in  error. 

After  the  cause  was  at  issue  by  the  filing  of  a  replication  to 
defendants'  answer,  and  the  special  master,  appointed  in  March, 
1861,  had  reported  the  proofs  taken  by  him  (which  he  did  in 
October,  1862),  a  motion  was  made  by  defendants  to  dismiss 
the  cause  in  pursuance  of  a  certain  agreement  entered  into  be- 
tween the  parties;  whereupon  a  cross-motion  was  made  by 
complainant  to  vacate  said  agreemeut  as  having  been  obtained 
by  fraud.  These  motions  were  heard  upon  affidavits,  and  com- 
plainant's cross-motion  was  denied,  as  was  also  his  motion  to 
strike  said  agreement  from  the  files ;  and  an  order  was  entered 
dismissing  the  bill,  whereupon  complainant  brought  error, 
which  presents  the  question,  whether  said  agreement  or  release 
was  made  available  in  the  proper  manner. 

The  agreement  in  question  is  as  follows : 

"  Whereas,  I,  Sylvanus  Ferris,  of  the  county  of  Henry  and 
State  of  Illinois,  did,  on  the  sixth  day  of  September,  A.  D. 
1848,  file  in  the  circuit  court  of  Peoria,  Illinois,  in  chancery, 
a  bill  for  account  against  Joshua  P.  Hotchkiss,  John  E.  Mc- 
Clure, and  John  Reynolds;  and  whereas,  William  L.  Moss, 
Jr.,  has,  for  said  defendants,  paid  me  the  sum  of  five  hundred 
dollars,  the  receipt  of  which  I  hereby  acknowledge,  I,  Sylva- 
nus Ferris,  do,  in  consideration  thereof,  agree  that  said  suit 
may  be  dismissed,  but  at  the  cost  of  said  defendants,  and  I  do 
hereby  acknowledge  full  satisfaction  of  all  claims  whatsoever, 
as  well  in  equity  as  otherwise,  which  I  have  against  the  said 
defendants,  or  any  or  either  of  them,  it  being  the  understand- 
ing that  a  certain  note  heretofore  given  by  me  to  Martin  & 
Houghton  for  lumber,  supposed  to  be  in  1847,  and  taken  up 
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by  said  defendants,  shall  be  considered  as  settled  and  account- 
ed for  in  this  settlement,  said  note  supposed  to  be  for  seven 
hundred  and  thirty-five  dollars,  and  that  this  shall  be  consid- 
ered as  a  final  settlement  of  all  notes  and  accounts  growing 
out  of  any  transactions  by  any  of  said  partners,  while  said 
firm  was  in  existence,  as  far  as  said  Ferris  is  in  any  way  con- 
cerned or  liable. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  this 
twenty-second  day  of  August,  1862.  Sylvanus  Ferris. 

"  Cooper  &  Moss,  Att'ys  for  J.  P.  Hotchkiss  &  bal." 
McCulloch  <&   Tagrgart,  for  plaintiff  in  error.     Grove   & 
Cooper,  for  defendants  in  error. 

*  Beckwith,  J.  After  a  cause  is  at  issue,  if  any  mat-  [79*]' 
ter  of  defense  arises,  the  only  mode  in  which  a  defend- 
ant can  avail  himself  of  it  is  by  a  cross-bill.  Story's  Eq. 
Plead.,  sec.  392.  The  defendants  should  have  filed  a  cross- 
bill setting  forth  the  release,  and  obtained  a  rule  upon  the 
complainant  for  answer  thereto.  The  complainant  would  then 
have  had  an  opportunity  to  deny  the  execution  of  the  release, 
or  to  admit  it  and  set  up  matters  in  avoidance.  A  replication 
to  such  answer  would  have  put  the  validity  of  the  release  in 
issue.  Such  proofs  as  the  parties  desired  to  introduce  in  re- 
gard to  it  should  have  been  made  in  the  usual  manner.  The 
court  below  improperly  undertook  to  hear  and  determine  the 
case,  upon  the  validity  of  the  release,  without  pleadings,  and 
upon  evidence  taken  in  a  manner  not  allowing  of  the  cross- 
examination  of  the  witnesses.  Askew  v.  Millington,  9  Hare, 
65.  The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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Nathaniel  Rising  vs.  William  N.  Brainard. 

Judgment  by  Confession:  Relief  against,  must  be  first  sought  in  the  court 
where  entered} 
Although  it  is  held  that  an  affidavit  should  be  filed  showing  that  the  de- 
fendant is  alive,  and  that  the  debt  is  due  and  unpaid,  where  the  judg- 
ment by  confession  is  entered  in  vacation  more  than  a  year  and  a  day 
afterthe  power  of  attorney  was  executed,  yet  in  such  cases  the  party 
aggrieved  should  apply  to  the  court  in  which  the  judgment  was  en- 
tered for  redress,  where  he  may  obtain  it  on  motion,  if  equitably  en- 
titled thereto. 

Same:  Grounds  of  relief 
Before  a  judgment  will  be  set  aside,  because  an  affidavit  was  not  filed 
showing  that  the  defendant  was  alive  and  that  the  debt  was  due  and 
unpaid,  the  party  making  the  application  is  required  to  show  some 
equitable  reason  therefor.8  A  mere  non-compliance  with  the  rule  of 
the  court  in  this  regard  is  not  a  ground  for  equitable  relief. 

Same  :  When  error  may  be  brought. 
Should  the  court  below  refuse  to  grant  relief  when  a  proper  application 
is  made  to  it,  the  party  aggrieved  may  then  bring  the  case  to  the 
Supreme  Court  to  correct  the  error  of  the  court  below.  But  the  Su- 
preme Court  will  not  reverse  a  judgment  entered  by  confession  on  the 
sole  ground  that  no  affidavit  was  filed  showing  that  the  defendant  was 
alive  and  that  the  debt  was  due. 

Error  to  Circuit  Court  of  Winnebago  County. 
The  case  is  stated  in  the  opinion. 
A.  W.  Windett,  for  plaintiff  in  error. 

[80*]  *Per  Curiam:  This  is  an  application  for  a  super- 
sedeas. The  error  assigned  is,  that  a  judgment  was 
entered  in  vacation  by  confession  under  a  power  of  attorney 
upon  a  note,  more  than  a  year  and  a  day  after  the  note  fell 
due,  without  proof  that  the  defendant  was  then  alive,  or  that 
the  debt  was  then  due.  The  power  of  attorney  was  sufficient 
in  its  terms  to  authorize  the  entry  of  the  judgment.  This 
court  has  reversed  judgments  entered  by  confession,  where 

1  See  Iglehart  v.  Morris,  34  111.,  503. 

2  As  to  the  equitable  jurisdiction  of  courts  of  law  over  judgments  by  con- 
fession, see  Lake  v.  Cook,  15  111.,  353;  Hall  v.  Jones,  32  id.,  38. 
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the  terms  of  the  power  of  attorney  did  not  authorize  the  entry 
of  such  a  judgment;  also,  judgments  entered  in  vacation 
where  there  was  no  proof  of  the  execution  of  the  power  of  at- 
torney. Where  the  judgment  is  entered  in  term  time,  it  may 
be  presumed  that  the  court  required  proper  proof  of  the  ex- 
ecution of  the  power  of  attorney  before  allowing  the  judgment 
to  be  entered.  This  court  has  also  held  that  an^  affidavit 
should  be  filed,  showing  that  the  defendant  is  alive  and  that 
the  debt  is  due  and  unpaid,  where  the  judgment  is  entered  in 
vacation,  more  than  a  year  and  a  day  after  the  power  of  at- 
torney was  executed.  But  in  such  cases  the  party  aggrieved 
should  apply  to  the  court  in  which  the  judgment  was  entered 
for  redress,  where  he  may  obtain  it  on  motion,  if  equitably  en- 
titled thereto.  Before  a  judgment  will  be  set  aside  because 
an  affidavit  was  not  filed  showing  that  the  defendant  was  alive 
and  that  the  debt  was  due  and  unpaid,  the  party  making  the 
application  is  required  to  show  some  equitable  reason  therefor. 
A  mere  non-compliance  with  the  rule  of  the  court  in  this  re- 
gard is  not  a  ground  for  equitable  relief.  Should  the 
court  below  refuse  to  *grant  relief  when  a  proper  ap-  [81*] 
plication  is  made  to  it,  the  party  aggrieved  may  then 
bring  the  case  to  this  court  to  correct  the  error  of  the  court 
below.  This  court  will  not  reverse  a  judgment  entered  by 
confession  on  the  sole  ground  that  no  affidavit  was  filed  show- 
ing that  the  defendant  was  alive  and  that  the  debt  was  due. 
Application  for  supersedeas  denied. 


Calvin  T.  Wheeler  vs.  Josiah  H.  Eeed,  Horace  A.  Hurl- 
but  and  Sylvester  S.  Bliss. 

Allegations  and  Proofs  :     Variance. 
A  variance  is  a  substantial  departure  from  the  issue  in  the  evidence  ad- 
duced, and  must  be  in  some  matter  which,  in  point  of  law,  is  essen- 
tial to  the  charge  or  claim. 
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Same  :    Same. 
The  rule  governing  actions  upon  contracts  is,  that  if  any  part  of  the 
contract  proved  varies  materially  from  that  which  is  stated  in  the 
pleadings,  it  will  be  fatal,  a  contract  being  an  entire  thing  and  indi- 
visible. 

Same  :  Same. 
Where  a  plaintiff  declares  upon  a  special  contract,  the  contract  declared 
on  must  be  proved  as  laid,  with  certainty ;  but  '*  certainty,"  as  here 
used,  means,  not  absolute  preciseness  or  certainty  without  any  doubt, 
but  certainly  to  a  certain  intent  in  general  —  in  other  words,  the 
contract  must  be  substantially,  not  literally  proved.  If  the  defendant 
could  protect  himself  by  the  judgment  and  recovery  in  the  case,  if 
the  same  rights  should  again  come  in  controversy,  the  demand  of  this 
rule  of  law  is  fully  answered. 

Same  :  Same. 
Where,  in  an  action  upon  a  breach  of  warranty  in  the  sale  of  flour,  it  was 
alleged  as  the  contract  that  the  flour  was  of  a  quality  equal  to  flour 
known  as  ''Albion  Mills  flour"  in  the  New  York  market,  in  the  fall  of 
the  year  1860,  and  the  proof  was  that  the  defendant  represented  that  the 
flour  was  up  to  the  grade  of  Albion  Mills  flour  selling  in  New  York  in 
the  season  aforesaid,  and  was  of  the  same  grade  of  the  Albion  Mills 
flour  which  stood  so  high,  and  with  which  all  were  well  acquainted: 
Held,  that  the  evidence  sustained  the  allegations  in  the  declaration. 

Warranty:     On  sale  of  chattels;  a  question  of  intention} 

Whether  or  not  certain  words  or  declarations  amount  to  a  warranty,  is  a 
question  of  intention.  While  it  is  not  necessary  that  the  word  "  war- 
rant"  should  be  used  in  order  to  make  a  warranty  of  the  quality  of 
the  article  sold,  yet  to  make  any  affirmation  or  representation  of  the 
quality  amount  to  a  warranty  on  the  part  of  the  seller,  it  must  appear 
to  have  been  made  at  the  time  of  the  sale,  with  the  intention  of  there- 
by warranting  the  quality  of  the  article,  and  not  a  mere  expression 
of  the  seller's  opinion. 

Agency:     When  agent  is  personally  liable. 

Where  an  agent  makes  a  contract,  and  at  the  same  time  discloses  his 
principal,  or  the  principal  was  known  at  the  time  by  the  other  party, 
the  agent  is  not  personally  liable  unless  he  makes  himself  so,  ex- 
expressly,  or  it  may  be  fairly  inferred  from  the  nature  of  the  contract 
itself  and  concurring  circumstances.* 

Same  :    Same. 

It  is  a  settled  rule,  in  verbal  contracts,  if  the  agent  does  not  disclose  his 

1  Hawkins  v.  Berry,  5  Gilm.,  36;  Ender  v.  Scott,  11  111.,  35;  Van  Buskirk 
«.  Murden,  22  id.,  446;  Reed  v.  Hastings,  61  id.,  266;  Thorne  v.  McVeagh, 


75  id.,  81 ;  Carondelet  Iron  Works  v.  Moore,  78  id.,  65. 
'Milliken  v.  Jones,  77  111,  372. 
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agency  and  name  his  principal,  he  binds  himself  and  becomes  sub 
ject  to  all  liabilities,  express  and  implied,  created  by  the  contract 
and  transaction,  in  the  same  manner  as  if  he  were  the  principal  in 
interest. 
And  the  fact  that  the  agent  is  known  to  be  a  commission  merchant, 
auctioneer  or  other  professional  agent,  makes  no  difference. 

Evidence  :  Onus  probandi. 
If  the  defendant  in  any  action  upon  an  alleged  warranty  sets  up  in  de- 
fense, to  avoid  personal  liability,  that  he  was  acting  as  an  agent  in 
making  the  warranty,  the  onus  is  upon  him  to  show  he  had  author- 
ity to  bind  his  principal.  It  is  not  for  the  plaintiff  to  show  he  had 
not  authority,  but  the  agent  must  prove  it. 

Same  :  The  cause  of  action  need  not  be  proved  entire  by  any  one  witness. 
Where,  in  an  action  for  an  alleged  breach  of  a  warranty  on  a  sale  of  flour, 
purchased  in  Chicago  for  the  New  York  market,  that  the  flour  should 
be  of  a  quality  equal  to  flour  known  as  "Albion  Mills  flour,"  in  the 
New  York  market  in  the  fall  of  1860,  the  amount  of  damages  was 
proved  by  the  testimony  of  the  broker  who  had  purchased  the  flour, 
who  stated  what  the  relative  value  of  the  flour  was  in  Chicago  and 
in  New  York,  if  of  the  description  warranted,  and  of  the  broker 
who  sold  the  flour  in  New  York,  who  testified  that  the  flour  was  be- 
low the  grade  or  quality  of  the  Albion  Mills  flour  which  was  in  mar- 
ket in  the  fall  of  1860,  and  how  much  below:  Held,  that  the  testi- 
mony of  these  two  witnesses  was  sufficient  data  upon  which  the  jury 
might  estimate  the  damages,  and  that  the  defendant  had  no  ground 
of  complaint,  because  neither  witnesses  testified  to  all  the  facts  upon 
which  their  estimate  was  based.  It  is  proper  to  prove  by  one  wit- 
ness a  part  of  a  case  only,  and  the  defects  can  be  supplied  by  other 
witnesses. 

Appeal  from  Superior  Court  of  Chicago. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 
Scammou,  McCagg  <&  Fuller ■,  for  appellant.     Gallup  db 
Hitchcock,  for  appellees. 

*Breese,  J.  This  was  an  action  of  assumpsit  for  a  [83*] 
breach  of  warranty  on  a  sale  of  flour,  and  a  verdict  for 
the  plaintiffs.  The  case  is  brought  here  by  appeal,  and  ap- 
pellant makes  these  points:  That  the  evidence  did  not  sustain 
the  allegations  in  the  declaration ;  that  there  was  no  warranty 
of  the  quality  of  the  flour  made  by  the  defendant;  that  if  any 
warranty  was  made,  it  was  made  by  defendant  on  behalf  of 
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his  principal,  and,  therefore,  he  was  not  bound  himself  per- 
sonally; there  was  no  sufficient  proof  of  the  amount  of  dam- 
ages, if  any,  which  the  plaintiffs  were    entitled  to  recover. 

Upon  the  first  point,  the  proof  of  the  contract  rested 

[84*]  on  the  ^testimony  of  a  single  witness,  Mr.  Eumsey,  the 

broker,  who  made  the  contract  for  the  plaintiffs  witli 

the  defendant.     The  sale  was  verbal,  and  so  was  the  alleged 

warranty. 

The  declaration  contains  forty-two  counts,  in  each  of  which, 
the  contract  is  stated  with  shades  of  difference  in  the  terms  in 
which  it  was  alleged  to  have  been  made.  The  court  excluded 
the  testimony  of  the  witness,  on  the  ground  of  variance  as  to 
nineteen  of  the  counts,  so  that  the  only  inquiry  is,  Did  the 
evidence  fit  any  of  the  remaining  counts  from  one  to  eighteen 
inclusive,  and  from  thirty- three  to  forty-two  both  inclusive? 

Without  being  unnecessarily  tedious,  we  will  consider  the 
ninth  count,  in  which  it  is  alleged  as  the  contract  that  the  flour 
was  of  a  quality  equal  to  flour  known  as  Albion  Mills  flour  in 
the  New  York  market  in  the  fall  of  the  year  1860. 

The  proof  was,  that  the  defendant  represented  to  the  wit- 
ness that  the  flour  purchased  was  up  to  the  grade  of  Albion 
Mills  flour  selling  in  New  York  in  the  fall  previous,1  and  was 
of  the  same  grade  as  the  Albion  Mills  flour,  which  stood  so 
high,  and  with  which  we  are  all  well  acquainted.  The  wit- 
ness further  stated,  after  the  report  came  back  that  the  flour 
was  not  so  good  as  expected,  the  defendant  did  not  deny  these 
representations,  but  still  claimed  that  the  flour  was  as  good. 
He  said,  in  effect,  he  did  not  believe  the  report  as  to  the  bad 
quality  of  the  flour  in  New  York  to  be  correct. 

Now,  when  it  is  remembered  the  flour  was  purchased  in 
April,  1861,  for  the  New  York  market,  and  that  there  was  but 
one  grade  or  quality  of  Albion  Mills  flour  ever  exhibited  in 
the  Chicago  market,  that  its  brand  had  obtained  notoriety  in 
the  flour  markets  of  the  continent,  can  it  be  consistently 
alleged  the  proof  did  not  sustain  the  allegations  I  But  this 
is  not  the  only  proof  —  there  is  very  much  of  it  spread  through 

1  The  sale  was  made  in  April,  1861. 
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the  record.  For  instance,  the  witness  said  he  had  an  inter- 
view with  the  defendant,  at  which  he  named  a  price,  and  wit- 
ness questioned  him  as  to  the  quality  and  condition  of  the 
flour,  when  defendant  assured  him  that  it  was  the  same  qual- 
ity of  the  Albion  Mills  flour  with  which  we  were  all  acquaint- 
ed, and  which  stood  so  high  in  this  market  and  New 
York.  Witness  was  particularly  careful  to  know  from  [85*] 
defendant  that  it  was  the  same  grade  of  flour.  Again, 
defendant  assured  witness  that  the  flour  was  of  the  same  qual- 
ity and  grade  with  which  we  were  all  familiar  as  Albion  Mills 
flour,  and  which  stood  so  high  in  New  York,  and  in  this  mar- 
ket, and  it  was  on  that  assurance,  and  on  that  only,  that  wit- 
ness bought  all  the  flour  without  examination. 

The  witness,  a  commission  merchant  in  the  city  of  Chicago, 
was  subjected  to  a  long  direct,  and  to  a  protracted  and  search- 
ing cross-examination,  before  a  jury  of  merchants,  and  was 
stating  to  the  best  of  his  recollection,  the  terms  of  a  contract 
which  had  been  made  more  than  two  years  previous.  It 
would  be  hardly  fair  to  take  detached  parts  of  testimony  given 
under  such  circumstances,  and  insist  that  it  does  not  prove 
the  contract  as  alleged,  but  the  whole  must  be  taken  together, 
and  from  the  mass  the  conclusion  reached. 

The  rule  governing  actions  upon  contracts  is  correctly  stated 
by  appellant,  that  if  any  part  of  the  contract  proved  varies 
materially  from  that  which  is  stated  in  the  pleadings  it  will  be 
fatal,  a  contract  being  an  entire  thing  and  indivisible;  and 
where  a  plaintiff  declares  upon  a  special  contract,  the  proof 
and  the  allegations  must  correspond,  not,  as  he  contends,  pre- 
cisely, but  substantially.  A  variance  is  understood  to  be  a 
substantial  departure  from  the  issue  in  the  evidence  adduced, 
and  must  be  in  some  matter  which,  in  point  of  law,  is  essen- 
tial to  the  charge  or  claim.  Stephen  on  PL,  107,  108;  1 
Greenl.  on  Ev.,  79.  And  the  reason  is,  that  the  defendant 
may  not  be  subject  to  another  action  and  recovery  for  the 
same  cause  set  out  with  more  certainty  and  particularity  in 
another  suit.  If  this  defendant  could  protect  himself  by  this 
judgment  and  recovery,  if  the  same  rights  should  come  again 
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in  controversy,  the  demand  of  this  rule  of  law  is  fully  an- 
swered. Does  any  one  doubt,  can  any  one  entertain  any  other 
opinion,  than  that  this  recovery  can  be  pleaded  in  bar,  in  all 
time  to  come,  to  another  action  involving  the  same  claim? 
No  one  doubts  this. 

Ohitty  says,  treating  on  this  head,  that  contracts  must  be 

proved  as  laid;  a  party  is  not  compelled  to  follow  the 
[86*]     precise  *form  of  words  in  which  the  contract  was  made; 

it  suffices  if  he  state  its  true  legal  effect  and  operation; 
and  this  applies  to  verbal  as  well  as  to  written  contracts.  1 
Chit.  PL,  304.  And  he  is  not  bound  to  support  his  declaration 
literally,  but  substantially.  Id.,  316.  In  this  view,  compare 
the  contract  alleged  with  the  contract  proved,  and  is  not  the 
legal  effect  of  the  one  alleged  and  the  one  proved  the  same? 
The  contract  alleged  was,  to  deliver  flour  of  a  certain  well 
known  brand  and  description  standing  high  in  the  Chicago 
and  New  York  markets,  and  with  which  all  dealers  were  well 
acquainted. 

We  are  of  opinion  the  proof  fully  sustains  the  substance  of 
the  allegations.  We  have  looked  into  the  cases  cited  on  this 
point.  The  case  of  Berry  v.  Savage  et  al.,  2  Scam.,  261,  was 
where  the  plaintiff  had  declared  upon  a  special  contract  to  de- 
liver nineteen  hogs,  and  the  proof  was  that  defendant  was  to 
deliver  all  he  could  spare.  The  case  of  Vancourt  v.  Bushnell 
et  al.,  21  111.,  624,  was  a  suit  to  enforce  a  mechanic's  lien;  in 
the  petition  it  was  alleged  the  money  was  to  be  paid  in  April, 
and  it  appeared  in  proof  that  it  was  to  be  paid  on  the  delivery 
of  the  material.  In  Taylor  v.  Beck,  13  111.,  376,  which  was 
an  action  upon  a  contract  to  deliver  an  entire  lot  of  broom 
brush,  it  was  held  that,  to  instruct  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  plaintiff  had  substantially 
performed  the  agreement,  they  should  find  for  him,  was  erro- 
neous, and  on  the  plainest  principle,  that  a  contract  is  to  be 
performed  in  full  and  not  to  be  enforced  in  fragments,  and  as 
an  illustration,  a  contract  to  deliver  one  thousand  barrels  of 
flour  is  not  performed  by  proof  of  the  delivery  of  five  hundred 
barrels.     A  party  has  a  right  to  insist  upon  a  strict  fulfill- 
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ment  of  his  contract.  We  do  not  perceive  any  analogy  in  the 
ca6e  cited  from  4  Gilman,  40,  and  the  one  before  us.  That 
decides,  when  a  written  instrument  is  not  the  foundation  of 
the  action,  but  is  merely  brought  forward  to  sustain  an  alle- 
gation not  referring  to  it  expressly,  a  variance  will  not  be 
fatal,  if  the  substance  of  what  is  alleged  be  proved. 

In  the  case  from  1  Johns.,  105,  it  was  relied  on  in  the  argu- 
ment, that  as  the  plaintiffs  proceeded  on  the  ground  of 
fraud,  *it  was  sufficient  if  the  fraud  was  substantially  [87*] 
made  out,  without  inquiring  whether  the  contract  was 
proved  specifically  as  laid  in  the  declaration;  but  the  court 
ask,  "  How  can  it  be  determined  that  there  was  any  fraud  in 
the  transaction,  without  knowing  precisely  what  was  the 
agreement  between  the  parties?  It  is  as  essential  to  prove 
the  contract  as  declared  on  with  certainty,  in  that  case  as  well 
as  in  any  other." 

"  Certainty,"  as  here  used,  means,  not  absolute  preciseness 
or  certainty  without  any  doubt,  but  certainty  to  a  certain  in- 
tent in  general  —  in  other  words,  the  contract  must  be  sub- 
stantially proved;  and  this  is  the  doctrine  of  all  the  books. 

In  the  case  of  the  Oneida  Manufacturing  Society  v.  Law- 
rence et  al.,  4  Cow.,  440,  the  declaration,  which  was  upon  a 
warranty  of  cotton,  alleged  that  it  was  represented  to  be  good 
merchantable  cotton,  free  from  dirt  and  filthy  matter.  The 
proof  was,  that  it  was  good  upland  cotton,  and  that  the  sample 
was  true,  or  that  it  was  prime  upland  Georgia  cotton;  it  was 
held  there  was  no  variance.  Prime  upland  Georgia  cotton  had 
a  well  known  reputation  in  the  market  as  good  merchantable 
cotton,  free  from  dirt  and  filth. 

The  second  point  made  by  appellant  is,  that  there  was  no 
warranty  of  this  flour  by  the  defendant  —  that  what  he  said 
was  merely  an  expression  of  his  opinion  as  to  kind  and 
quality. 

Whether  or  not  certain  words  or  declarations  amount  to  a 
warranty  is  a  question  of  intention,  and  so  the  court  instruct- 
ed the  jury  on  behalf  of  the  defendant.  The  court  told  the 
jury,  in  the  language  of  the  defendant's  counsel,  that  unless 

69 


88  OTTAWA, 


Wheeler  vs.  Reed. 


they  believed  from  the  evidence  that  the  defendant,  with  the 
intention  of  thereby  warranting  the  quality  of  the  flour  sold 
by  him  to  the  plaintiffs,  represented  it  to  be  in  quality  equal 
to  flour  known  as  Albion  Mills  flour  in  the  New  York  market 
in  the  fall  of  1860,  or  that  it  was  of  the  same  quality  as  the 
Albion  Mills  flour  previously  known  in  the  market,  and  that 
plaintiffs  purchased  it  relying  upon  said  representations  as  a 
warranty  of  the  quality  of  the  flour,  they  will  find  for  the  de- 
fendant. And  in  this  instruction  also,  the  intention  was  fair- 
ly left  to  the  jury;  they  were  told,  while  it  was  not 
[88*]  necessary  the  word  "  warrant  "  ^should  be  used  inordei 
to  make  a  warranty  of  the  quality  of  the  article  sold,  yet 
to  make  any  affirmation  or  representation  of  the  quality 
amount  to  a  warranty  on  the  part  of  the  seller,  it  must  appear 
to  have  been  made  at  the  time  of  the  sale,  with  the  intention 
of  thereby  warranting  the  quality  of  the  article,  and  not  a 
mere  expression  of  the  seller's  opinion.  If  these  instructions 
are  correct,  the  jury  by  their  verdict  have  found  it  was  the  in- 
tention of  the  defendant,  when  making  the  representations 
proved,  to  warrant  the  quality  of  the  flour  to  be  of  the  same 
grade  or  quality  as  the  Albion  Mills  flour  which  sold  so  well 
in  the  fall  of  1860,  or  was  so  well  known  in  the  New  York 
and  Chicago  markets. 

It  is  said  by  the  appellant,  that  no  good  business  man  would 
make  such  a  warranty,  knowingly,  and,  as  there  was  no  flour 
inspection  in  Chicago,  at  that  day,  it  is  incredible  that  defend- 
ant would  warrant  flour  he  never  saw  to  be  equal,  in  a  dis- 
tant market  as  well  as  in  the  Chicago  market,  to  other  flour  he 
never  saw,  and  known  to  the  flour  dealers  only  by  general  rep- 
utation. We  do  not  think  it  at  all  surprising  the  jury  should 
have  found  the  intention  to  have  been  to  warrant  this  flour, 
though  it  had  never  been  inspected  by  the  defendant,  or  seen 
by  him.  He  had  confidence  in  the  brand,  and  it  is  every 
day's  practice  to  warrant  on  the  faith  of  the  brand  and  the 
miller.  What  dealer  would  hesitate  to  warrant  on  a  sale  of 
iron,  that  it  was  equal  in  quality  to  the  best  Tennessee  iron, 
or  of  lead,  that  it  was  equal  to  the  best  Illinois  lead,  though 
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he  had  never  seen  either,  if  he  had  faith  in  his  consignor  or 
owner?     Besides,  the  jury  may  have  thought  the  defendant 
had  strong  inducements  to  warrant  the  quality,  as  he  had  on 
hand,  of  this  flour,  ten  or  twelve  thousand  barrels,  on  which 
he  had  advanced  more  than  thirty  thousand  dollars,  and  they 
had  been  on  hand  on  storage  a  long  time.     What  more  nat- 
ural or  reasonable  than  that  the  defendant  should  desire  to 
realize,  by  a  large  sale,  some  of  his  great  outlays,  in  the  shape 
of  advances   and  interest    thereon,   insurance    charges,   and 
freight  and  storage?     Being  in  such  a  position,  it  is  not  in- 
credible   that    a  seller    will  make    strong    statements 
which  a  purchaser  relies  on,  and  which,  on  *every  prin-    [89*] 
ciple  of  fair  dealing,  ought  to  be  held  as  amounting  to 
a  warranty.     The  jury  did  no  more  than  carry  out  this  prin- 
ciple. 

The  next  question  raised  by  the  appellant  is,  whether  the 
defendant  made  the  warranty  to  bind  himself,  or  on  behalf  of 
a  principal. 

We  admit  the  rule  to  be  as  stated,  where  an  agent  makes  a 
contract  and  discloses  at  the  same  time  his  principal,  or  the 
principal  was  known  at  the  time  by  the  other  party,  the  agent 
is  not  personally  liable  unless  he  makes  himself  so,  expressly; 
or  it  may  be  fairly  inferred  from  the  nature  of  the  contract 
itself  and  concurring  circumstances.  These  are  facts  for  the 
consideration  of  the  jury,  and  they  have  found  there  was  no 
agency  in  this  sale.  The  account  rendered  shows  the  sale  was 
made  by  the  defendant  as  principal.  Nor  does  the  proof 
show  that  the  broker,  when  he  purchased,  knew  the  principal. 
He  traded  with  the  defendant  as  the  principal,  and  so  the  ac- 
count of  sales  was  made  out  and  the  receipt  of  payment  made. 

It  would  seem  to  us  this  proof  would  enable  the  defendant 
to  recover  in  his  own  name  against  the  plaintiffs,  had  they 
failed  to  pay  for  the  flour  on  delivery.  This  is  some  test  of 
the  right  of  the  plaintiffs  to  recover  against  him  for  a  breach 
of  his  contract  of  warranty. 

The  witness  stated  that  the  defendant  did  not  disclose  his 
agency;  he  supposed  he  was  selling  on  commission;  did  not 
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know,  when  he  bought,  that  one  Burrows  was  the  proprietor 
of  the  flour,  but  supposed  so;  that  defendant  had  advanced 
upon  it,  and  that  Burrows  was  running  the  mill. 

The  rule  is,  that  a  vendor  not  disclosing  his  agency  may 
be  treated  as  a  principal.  This  was  held  in  Mills  v.  Hunty 
20  Wend.,  433,  and  is  a  settled  rule.  In  that  case,  the  sale  of 
the  several  articles  was  made  by  Mills,  Brothers  &  Co.,  and 
the  bill  of  parcels  made  out  in  their  copartnership  name, 
without  disclosing  the  fact  they  were  acting  as  the  agents  of 
other  parties.  They  were  auctioneers,  and  that  fact  was  held 
not  to  be  sufficient  notice  to  the  purchasers  that  they 
[90*]  were  not  selling  *their  own  goods.  The  law  was  con- 
sidered by  the  court  of  errors,  in  that  case,  as  well  set- 
tled, that  a  vendor  or  purchaser,  dealing  in  his  own  name, 
without  disclosing  the  name  of  his  principal,  is  personally 
bound  by  his  contract;  and  it  makes  no  difference  that  he  is 
known  to  the  other  party  to  be  an  auctioneer  or  broker,  who 
is  usually  employed  in  selling  property  as  the  agent  of  others. 
And  the  court  further  held,  even  when  he  discloses  the  name 
of  his  principal,  if  he  signs  a  written  contract  in  his  own 
name  merely,  which  does  not  show  upon  its  face  that  he  was 
acting  as  the  agent  of  another,  or  in  an  official  capacity  in  be- 
half of  the  government,  he  will  be  personally  bound  there- 
by. This  rule  has  not  been  modified  or  changed  by  any  de- 
cision of  this  court.  The  case  in  2  Gilm.,  371,  Chase  v.  De- 
bolt,  was  a  case  where  the  agency  was  disclosed  at  the  time  of 
the  contract.  The  plaintiff  knew  he  was  working  for  Bishop 
Chase,  and  not  for  the  defendant.  The  case  of  Warden  v. 
Dickson,  27  111.,  118,  holds  merely,  that  where  the  fact  of 
agency  is  known,  it  is  not  necessary  to  disclose  it.  The  case 
of  Marckle  v.  Baskins,  id.,  382,  decides  only,  if  one  bar- 
gains with  an  agent,  knowing  him  to  be  such,  and  the  princi- 
pal has  recognized  the  transaction,  a  warranty  by  the  agent  is 
a  warranty  of  the  principal,  and  he  is  the  proper  party  to  be 
sued  for  a  breach. 

The  case  of  Seery  v.  Socks  et  al.,  29  111.,  313,  decides 
merely,  when  a  person  professing  to  act  as  an  agent  discloses 
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the  name  of  his  principal,  he  assumes  no  personal  responsi- 
bility unless  he  acts  fraudulently.  These  cases  do  not  mili- 
tate against  the  rule  laid  down  in  20th  Wendell.  It  is  a  set- 
tled rule  in  verbal  contracts,  if  the  agent  does  not  disclose  his 
agency  and  name  his  principal,  he  binds  himself  and  becomes 
subject  to  all  liabilities,  express  and  implied,  created  by  the 
contract  and  transaction,  in  the  same  manner  as  if  he  were 
the  principal  in  interest.  Davenport  et  al.  v.  0 ^  Riley  et  al., 
2  McCord,  198;  Allen  et  al.  v.  Rostain,  11  Serg.  &  Rawle, 
362,  375;  Mauri  v.  Heffernan,  13  Johns.,  58,  77.  And  the 
fact  that  the  agent  is  known  to  be  a  commission  merchant, 
auctioneer,  or  other  professional  agent,  makes  no  dif- 
ference. Waring  v.  Mason,  18  Wend.,  426;  *Hast-  [91*] 
ings  v.  Zovering,  2  Pick.,  214,  and  the  case  in  20th 
Wend.,  431,  Mills  v.  Hunt,  which  we  have  already  cited. 

Any  other  rule,  it  seems  to  us,  would  be  fraught  with  some 
hardship  and  great  inconvenience,  so  much  of  the  business  of 
our  cities  being  transacted  through  factors  and  agents.  Sup- 
pose a  wheat  factor  should  state  to  a  party  applying  to  pur- 
chase, that  he  was  selling  as  agent  for  a  principal,  naming 
him,  whose  residence  is  at  Odessa,  on  the  Black  Sea.  It  is 
not  very  probable  that  a  purchase  would  be  made  with  a  re- 
course for  damages  on  a  principal  there  situated;  hence  a 
necesssity  of  disclosing  the  agency  and  the  principal.  It  is 
but  right  and  just,  if  no  disclosure  is  made,  that  the  agent 
should  be  personally  liable. 

But  if  the  ground  assumed  by  appellant  be  correct,  then 
another  rule  of  law  intervenes,  and  it  is  this:  if  defendant 
was  acting  as  an  agent  in  making  the  warranty,  the  onus  is 
upon  him  to  show  he  had  authority  to  bind  his  principal.  It 
is  not  for  the  plaintiff  to  show  he  had  not  authority,  but  the 
agent  must  prove  it.  This  is  the  doctrine  of  all  the  cases 
cited  by  appellees.  Motts  v.  Hicks,  1  Cow.,  536,  is  directly 
on  the  point,  and  is  to  the  effect,  if  a  person  undertakes  to 
contract  as  agent  for  an  individual  or  corporation,  and  con- 
tracts in  a  manner  which  is  not  legally  binding  on  his  prin- 
cipal, he  is  personally  responsible ;  and  the  agent,  when  sued 
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upon  such  contract,  can  exonerate  himself  from  personal  re- 
sponsibility only  by  showing  his  authority  to  bind  those  for 
whom  he  has  undertaken  to  act.  See  also  Bay  v.  Cook,  2 
Zabriskie,  352;  1  American  Leading  Cases,  457;  Miller-v. 
Stork,  2  Bailey  (S.  Car.),  163. 

The  fact  whether  the  defendant  acted  as  agent  or  as  princi- 
pal in  this  contract  was  also  left  to  the  jury,  and  they  have 
found  he  acted  as  principal,  and  we  think  correctly,  on  the 
law  and  the  evidence. 

The  remaining  question  is,  "Was  there  legal  and  sufficient 
proof  of  the  amount  of  damages? 

The  appellant  complains  that  the  jury  were  permitted  to 
take  the  testimony  of  the  broker  who  purchased  the  flour,  and 
that  of  the  factor  in  New  York  who  held  it  for  plaint- 
[92*]  iffs,  and  out  of  *both,  make  an  estimate  of  damages. 
We  see  nothing  wrong  in  this,  and  it  is  the  constant 
practice,  and  of  necessity.  One  witness  may  prove  a  part  of 
a  case  only,  and  the  defects  can  be  supplied  by  other  witnesses. 
The  purchasing  broker  here  stated  what  the  relative  value  of 
this  flour  was  in  Chicago  and  in  New  York,  if  of  the  descrip- 
tion warranted.  The  selling  broker  in  New  York  testified 
that  the  flour  was  below  the  grade  or  quality  of  the  Albion 
Mills  flour,  which  was  in  market  in  the  fall  of  1860,  and  how 
much  below.  From  these  data  it  was  not  difficult  for  the  jury 
to  estimate  the  damages.  Where  it  is  proved  that  flour  pur- 
chased was  warranted  to  be  of  a  particular  grade  or  quality,, 
such  as  is  favorably  known  in  the  Chicago  and  New  York 
markets,  and  one  witness  states  that  the  relative  value  is  the 
same  in  both  markets,  and  an  expert  testifies  to  the  quality  of 
the  flour  when  inspected  in  New  York,  and  no  claim  or  pre- 
tense that  it  had  been  injured  or  deteriorated  by  transporta- 
tion, and  states  the  money  value  of  the  difference  in  quality,, 
such  proof  is  all  that  ought  to  be  demanded,  and  is  complete. 

As  to  the  instructions,  those  given  for  the  plaintiffs  were 
the  law  of  the  case,  as  we  have  endeavored  to  show  by  what 
we  have  said. 

The  instructions  given  on  behalf  of  the  defendant  were  cer- 
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tainly  as  favorable  as  he  had  any  right  to  expect.     Those  re- 
fused were  properly  refused,  in  the  view  we  have  taken  of  the 
case.     Perceiving  no  error  in  the  record,  the  judgment  must 
be  affirmed. 
Judgment  affirmed. 


Lewis  Grtjbe  vs.  David  Nichols. 

Public  Highways  :    Modes  in  which  established. 

There  are  but  three  modes  in  which  a  public  highway  may  be  estab- 
lished :  First,  in  the  mode  provided  in  the  statute,  by  condemnation; 
second,  by  grant,  which  may  be  established  by  producing  the  deed 
making  the  grant,  or  by  long  continued  user,  which  implies  a  previ- 
ous grant,  which  must  have  been  for  twenty  years  or  more ;  and  third, 
by  dedication  to  public  use  by  the  owner  of  the  soil. 

Same  :  Same. 
Where  the  jury  were  instructed  that  if  it  appeared  that  a  public  road 
was  staked  or  laid  out.;  was  used  by  the  public  as  a  road  until  it  was 
obstructed  by  defendant;  that  while  so  used  it  was  worked  and  kept 
in  repair  by  the  proper  public  authorities,  and  that  the  owner  or  own- 
ers of  the  land  over  which  it  passed  assented  to  such  use,  then  such 
road  was  a  public  highway:  Held,  that  as  this  instruction  adopted 
neither  of  the  above  specified  modes,  but  rather  seemed  to  declare 
that  a  portion  only  of  the  requisites  of  all  would  suffice,  it  was  errone- 
ous. 

Same  :    Same;  user  by  the  public. 

So,  an  instruction  that  the  public  acquires  a  right  to  a  highway  simply 
•     by  the  owner  of  the  land  permitting  the  public  to  use  a  passway  over 
it,  for  such  a  length  of  time  as  would  produce  inconvenience  to  the 
public  by  its  obstruction,  is  erroneous. 

Same:    Same;  prescription} 
So,  an  instruction  that  if  a  road  has  been  traveled  by  the  public  and 
worked  by  the  authorities  for  eight  or  nine  years,  such  fact  raises  a 
presumption  that  the  same  is  a  legally  established  highway,  is  erro- 
neous, as  to  so  hold  would  shorten  the  period  for  a  prescription  from 
twenty  to  eight  years. 
Same:    Same;  dedication.1 
To  make  a  sufficient  dedication,  the  owner  of  the  soil  must  donate  the 

1  As  to  the  establishment  of  a  public  highway  by  prescription  and  dedi- 
cation, see  Gentleman  v.  Soule,  32  111.,  271,  and  note. 
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right  of  way  to  public  use,  and  it  must  be  accepted  and  appropriated 
by  the  public  to  that  use  by  travel  and  a  recognition  as  a  public  high- 
way, by  the  proper  authorities,  by  repairs  or  otherwise. 

Same:    Same;  dedication,  how  established.1 

When  a  dedication  is  relied  on  to  establish  the  right,  the  acts  of  both  the 
donor  and  of  the  public  authorities  should  be  unequivocal  and  satis- 
factory of  the  design  to  dedicate  on  the  one  hand,  and  to  accept  and 
appropriate  to  public  use  on  the  other.  Such  intention  to  dedicate 
and  to  accept  by  the  public  are  questions  for  the  jury  alone  to  deter- 
mine. 

Same  :  Same;  intention  to  dedicate. 
The  intention  to  dedicate  is  a  vital  controlling  element  in  such  a  grant. 
A  dedication  is  not  an  act  of  omission  to  assert  a  right,  but  it  is  the 
affirmative  act  of  the  mind  of  the  owner,  and  arises  from  the  active 
and  not  the  passive  condition  of  the  mind  of  the  owner.  The  mere 
non-assertion  of  a  right  does  not  establish  a  dedication,  unless  the 
circumstances  establish  the  purpose  or  intention  to  donate  to  the  use 
of  the  public. 

Same  :  Same;  fencing  out  the  road,  when  not  evidence  of  intention  to  dedi 
cate. 
The  fact  that  a  party  fenced  out  the  road  in  controversy,  through  a  tract 
of  land  owned  by  him  in  one  town,  is  not  evidence  that  he  intended 
to  dedicate  to  the  public  the  land  over  which  said  road  passes,  through 
another  tract  of  his  land  in  another  town,  where  he  fenced  up  said 
road  soon  after  he  became  the  owner  of  it. 

Same  :    Obstruction  of. 

An  instruction,  in  an  action  for  the  obstruction  of  a  public  highway, 
that,  if  the  road  is  proved  to  exist,  the  plaintiff  is  entitled  to  recover, 
is  erroneous,  as  it  is  equally  necessary  that  the  obstruction  should  be 
proved,  as  that  a  legally  established  road  should  be  shown  to  exist. 

Same:  Abandonment  of . 
Where  the  public  have  ceased  to  travel  a  road,  alleged  to  be  obstructed, 
and  have  acquired  the  legal  right  to  another  road  to  answer  the  pur- 
pose of  the  road  charged  to  be  obstructed,  and  have  acquired  the  use 
of  such  road,  it  amounts  to  an  abandonment  of  such  road  alleged  to 
have  been  obstructed.  And  in  such  case,  it  is  erroneous  to  instruct 
the  jury  that  such  substituted  road  must  serve  the  public  convenience 
as  well  as  the  one  obstructed,  that  being  a  question  for  the  public  au- 
thorities having  charge  of  the  highways,  and  not  the  jury,  to  deter- 
mine. 


1  As  to  how  a  dedication  may  be  proved,  see,  also,  Mclntyre 
11.,  127. 
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Instructions  :  Improper  to  select  an  isolated  fact  from  the  proof  on  the  same 
point  and  make  it  the  turning  point  of  the  case. 
It  is  not  the  best  mode  of  instructing  a  jury,  but  is  calculated  to  confuse, 
to  select  an  isolated  fact,  from  other  proof  on  the  same  point,  and  say- 
to  the  jury  that  it  is  not  sufficient  to  warrant  a  recovery  or  to  consti- 
tute a  defense.1  The  jury  have  a  right,  and  it  is  their  duty,  to  consider 
all  of  the  evidence  on  a  point  material  to  the  issue,  and  determine 
what  the  evidence  as  a  whole  establishes;  and  when  such  instruction 
is  refused,  though  asserting  a  correct  principle,  the  court  will  not  for 
that  reason  reverse  the  judgment. 

Appeal  from  Circuit  Court  of  Bureau  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Stipp  (&  Gibbons,  and  Eckels  <&  Kyle,  for  appellant.     J.  h 
Taylor,  for  appellee. 

*Walker,  C.  J.     This  was  a  prosecution  instituted  [95*} 
before  a  justice  of  the  peace,  for  the  recovery  of  a  pen- 
alty for  the  continuance  of  an  obstruction  to  a  public  high- 
way.    The  disputed  questions  relate  alone  to  the  location  or 
legal  existence  of  the  road.     The  evidence  was  voluminous, 
and  was,  as  is  usually  the  case,  not  free  from  contrariety,  when 
the  question  relates  to  the  location  or  dedication  of  a  public 
highway.     What  it  proved  was  a  question  belonging  to  the 
jury  to   determine,  under  proper  instructions   given  by  the 
court.     Those  given  in  this  case  are  numerous,  and  the  giving 
of  a  portion  of  those  asked  by  appellee,  it  is  insisted, 
was  erroneous  and  calculated  to  mislead  the  *jury.     In  [96*} 
the  view  we  take  of  this   case,  we  deem  it  unnecessary 
to  consider  any  other  questions,  and  shall  therefore  confine 
ourselves  to  their  consideration. 

The  plaintiff's  fourth  instruction  informed  the  jury,  that  if 
it  appeared  from  the  evidence  that  a  public  road  was  staked  or 
laid  out;  was  used  by  the  public  as  a  road  until  it  was  ob- 
structed by  defendant;  that  while  so  used  it  was  worked  and 
kept  in  repair  by  the  proper  public  authorities,  and  that  the 

1  See  Mix  v.  Osby,  62  111.,  193;  Sterling  Hydraulic  Co.  v.  Williams,  66  id., 
393:  Homes  v.  Hale,  71  id.,  552;  Hewitt  v.  Johnson,  72  id.,  513;  Drohn  v. 
Brewer,  77  id.,  280;  Ogden  v.  Kirby,  79  id.,  555;  Evans  v.  George,  80  id.,  51. 
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owner  or  owners  of  the  land  over  which  it  passed  assented  to 
such  use,  then  such  road  is  a  public  highway.  We  are  aware 
of  but  three  modes  in  which  a  public  highway  may  be  estab- 
lished. First,  in  the  mode  provided  in  the  statute,  by  con- 
demnation; secondly,  by  grant,  which  may  be  established  by 
producing  the  deed  making  the  grant,  or  by  long-continued 
user,  which  implies  a  previous  grant,  which  must  have  been 
for  twenty  years  or  more;  and  thirdly,  by  dedication  to  public 
use  by  the  owner  of  the  soil.  This  instruction  adopts  neither 
of  these  modes,  but  rather  seems  to  declare  that  a  portion 
only  of  the  requisites  of  all  will  suffice.  This  instruction 
fails  to  inform  the  jury,  that  it  was  necessary  for  the  road  to 
have  been  staked  or  laid  out  by  persons  acting  under  and  con- 
forming to  legal  authority  and  requirements.  These  were 
prerequisites  to  its  validity.  The  user  referred  to  is  insuffi- 
cient, because  the  instruction  does  not  require  twenty  years 
use,  and  there  being  no  proof  of  use  for  that  length  of  time, 
it  would  have  been  unsupported  by  evidence  to  have  limited 
it. to  that  period.  This  then  failed  to  create  a  road  by  grant 
or  prescription.  And  to  make  a  sufficient  dedication,  the 
owner  of  the  soil  must  devote  the  right  of  way  to  public  use, 
and  it  must  be  accepted  and  appropriated  by  the  public  to 
that  use  by  travel,  and  a  recognition  as  a  public  highway  by 
the  proper  authorities,  by  repairs  or  otherwise.  But  when  a 
dedication  is  relied  upon  to  establish  the  right,  the  acts  of 
both  the  donor  and  of  the  public  authorities  should  be  une- 
quivocal and  satisfactory  of  the  design  to  dedicate  on  the  one 
part,  and  to  accept  and  appropriate  to  public  use  on  the  other. 

This   instruction   announces    no  such    principle.     The 
[97*]  facts  referred  to  in  the  instruction   may  be  such  as  to 

warrant  the  jury  in  finding  the  existence  of  a  road,  but 
it  fails  to  inform  them  how  a  road  may  be  created  in  each  or 
either  of  the  three  modes.  This  it  should  have  done,  and 
then  left  the  jury  to  say  whether  the  road  had  been  estab- 
lished. We  think  this  instruction  was  calculated  to  mislead 
the  jury,  and  should  therefore  have  been  modified  before  giv- 
en, or  otherwise  refused. 
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The  seventh  of  plaintiff's  instructions  is  subject  to  the  same 
objections.  It  announces,  as  a  rule,  that  the  public  acquires 
a  right  to  a  highway,  simply  by  the  owner  of  land  permit- 
ting the  public  to  use  a  passway  over  it  for  such  a  length  of 
time  as  would  produce  inconvenience  to  the  public  by  its  ob- 
struction. This  instruction  wholly  ignores  each  of  the  modes 
by  which  we  have  seen  that  the  public  right  may  alone  be  ac- 
quired, and  announces  an  entirely  different  mode.  Again, 
the  first  clause  of  the  eleventh  of  plaintiff's  instructions  is  objec- 
tionable. It  asserts  that  if  the  road  has  been  traveled  by  the 
public  and  worked  by  the  authorities  for  eight  or  nine  years, 
such  fact  raises  a  presumption  that  the  same  is  a  legally  es- 
tablished highway.  These  facts  of  themselves  do  not  create 
such  a  presumption.  To  so  hold  would  shorten  the  period 
for  a  prescription  from  twenty  to  eight  years.  Such  a  rule 
has  never  been  announced,  so  far  as  we  can  find,  by  any  ad- 
judged case.  The  rule  thus  announced  does  not  seem  to  have 
been  qualified  by  any  other  portion  of  that,  or  by  the  other 
instructions. 

The  remaining  portion  of  that  instruction  informs  the  jury 
that  they  may  infer  a  dedication  from  specified  acts.  This 
portion  of  the  instruction  took  from  the  jury  the  question 
whether  the  acts  referred  to  were  done  with  the  intention  of 
dedication.  The  intention  to  dedicate  is  a  vital,  controlling 
element  in  such  a  grant.  A  dedication  is  not  an  act  of  omis- 
sion to  assert  a  right,  but  it  is  the  affirmative  act  of  the  mind 
of  the  donor.  It  arises  from  the  active,  and  not  the  passive 
condition  of  the  mind  of  the  owner.  The  mere  non-assertion 
of  a  right  does  not  establish  a  dedication,  unless  the  circum- 
stances establish  the  purpose  or  intention  to  donate  the  use 
to  the  public.  Whether  the  evidence  referred  to  in 
this  instruction  established  *an  intention  to  dedicate,  [98*] 
by  the  owner,  and  an  acceptance  by  the  public  and  its 
officers,  was  a  question  for  the  jury  alone  to  determine,  yet 
this  instruction  seems  to  withdraw  it  from  their  consideration. 

The  thirteenth  of  plaintiff's  instructions  seems  entirely  to 
ignore  the  necessity  to  establish  the  fact  of  obstruction  before 
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a  conviction  can  be  had.  It  asserts,  that  if  the  road  is  proved 
to  exist,  the  plaintiff  was  entitled  to  recover.  It  was  equally 
essential  that  the  continuance  of  an  obstruction  should  be 
proved,  as  that  a  legally  established  road  should  have  been 
shown  to  exist.  The  failure  to  prove  the  existence  of  either 
fact  must  defeat  a  recovery. 

The  instruction  number  four,1  asked  by  defendant  and  re- 
fused by  the  court,  asserted  a  correct  principle,  and  had  there 
been  no  other  evidence  on  the  question  of  dedication,  would 
have  been  proper  and  free  from  objection.  But  it  is  not  the 
best  mode  of  instructing  the  jury,  to  select  an  isolated  fact 
from  other  proof  on  the  same  point,  and  say  to  the  jury,  that 
it  is  not  sufficient  to  warrant  a  recovery,  or  to  constitute  a  de- 
fense. The  jury  have  a  right,  and  it  is  their  duty,  to  consider 
all  of  the  evidence  on  a  point  material  to  the  issue,  and  de- 
termine what  the  evidence,  as  a  whole,  establishes,  but  it  is 
calculated  to  confuse  to  select  one  of  many  facts  tending  to 
the  same  point,  and  say  to  the  jury  that  it  proves  or  fails  to 
prove  a  particular  fact,  and  when  such  an  instruction  is  re- 
fused, the  court  will  not,  for  that  reason,  reverse  the  judg- 
ment. 

The  court  refused  to  give  defendant's  tenth  instruction,  as 
asked,  which  was  this:  "If  the  jury  believe,  from  the  evi- 
dence, that  the  public  acquiesced  in  the  obstruction  placed  in 
the  road  in  question  by  the  defendant,  and  that  the  public  ac- 
cepted the  town  road,  spoken  of  by  the  witnesses  as  the  north 
and  south  road,  in  lieu  of  the  road  in  question,  and  that  the 
public  had  the  legal  right  to  use  said  substituted  road,  and  did 
use  said  road,  then  the  public  have  waived  their* rights  in  the 
defendant's  land  at  said  point  of  obstruction,  and  the  plaintiff 

1  This  instruction  was  as  follows: 

(4)  The  fact  that  defendant  fenced  out  the  road  in  controversy,  through 
a  tract  of  land  owned  by  him  in  the  town  of  Clarion  in  said  county,  is  not 
evidence  that  he  intended  to  dedicate  to  the  public  the  land  over  which 
said  road  passes,  through  another  tract  of  defendant's  land  in  the  town  of 
Westfield,  where  he  fenced  up  said  road  soon  after  he  became  the  owner 
of  it,  if  such  is  the  evidence  before  the  jury. 
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is  not  entitled  to  recover."  The  court,  however,  qualified 
it  bj  adding:  "Provided  the  jury  believe,  from  the 
evidence  that  the  '  north  and  south '  road  answered  the  [99*] 
same  objects  as  the  road  in  controversy."  This  court, 
in  the  case  of  Champlin  v.  Morgan,  20  111.,  183,  announce 
the  rule,  that  if  the  public  have  acquired  the  legal  right  to 
another  road  to  answer  the  purpose  of  the  road  charged  to  be 
obstructed,  and  have  acquired  the  use  of  such  road,  it  amounts 
to  an  abandonment  of  the  road  alleged  to  have  been  obstructed. 
The  instruction  as  asked  presented  the  law  fairly  to  the  jury. 
It  was  not  a  question  for  their  determination,  whether  the 
substituted  road  served  the  public  convenience  as  well  as  the 
one  obstructed.  The  public  authorities  having  charge  of  high- 
ways are  invested  with  the  right  to  judge  of  the  relative  ad- 
vantages of  the  two  roads.  If  they  believe  that  the  one  sub- 
stituted for  the  other  was  preferable,  then  that  was  sufficient. 
It  was  for  them,  and  not  the  jury,  to  determine  that  question. 
If  the  public  had  acquired  a  new,  and  abandoned  the  old  road, 
we  can  see  no  reason  why  the  public  should  not  be  required 
to  take  the  same  steps  to  reinvest  themselves  with  the  right 
to  again  use  the  old  road,  as  was  required  for  its  location  and 
establishment  in  the  first  place.  The  adoption  of  a  new  road, 
and  the  abandonment  of  the  old  one,  may  not,  and  could 
hardly  be  expected  to,  so  fully  accommodate  a  portion  of  those 
who  use  it,  as  the  old  one;  yet  others,  no  doubt,  would  be 
better  accommodated  by  the  change.  Thus  the  general  object 
of  the  two  roads  would  be  the  same,  and  the  public  authori- 
ties are  the  judges  of  whether  it  has  been  attained.  The  ques- 
tion for  the  consideration  of  the  jury  is,  whether  the  change 
has  been  in  fact  made,  and  not  the  utility  of  the  change.  For 
the  errors  above  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 
Judgment  reversed. 
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[100*]  ^Samuel  Clayccmb  vs.  William  C.  Butler. 

Abbitration  and  Award:    Evidence  to  impeach  must  he  satisfactory. 
To  induce  a  court  of  equity  to  interfere  to  set  aside  an  award  on  -the 
ground  of  fraud,  proof  of  a  satisfactory  nature  will  always  be  re- 
quired. 

Witness  :    Arbitrator,  when  incompetent. 
In  a  suit  to  set  aside  an  award,  an  arbitrator  is  not  a  competent  witness 
to  prove  his  own  misconduct. 

,  Error  to  Circuit  Court  of  Peoria  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
McGullock  &  Taggart,  for  plaintiff  in  error.     H.  M.  Wead, 
for  defendant  in  error. 

Breese,  J.  This  was  a  bill  in  chancery,  filed  by  Butler 
against  Claycomb,  to  set  aside  an  award,  impeaching  it  for 
fraud,  and  alleging  that  the  arbitrators  exceeded  the  submis- 
sion. The  answer  denies  these  charges.  A  replication  was 
put  in,  and  the  cause  set  for  hearing  on  bill,  answer,  replica- 
tion and  testimony.  Afterwards,  the  venue  was  changed  to 
Peoria  county,  where  complainant  amended  his  bill,  alleging 

that  the  arbitrators,  before  proceeding  to  hear  the  testi- 
[101*]   mony,  were  not  sworn;  that  *  they  made  no  copy  of 

their  award,  and  delivered  it,  or  caused  it  to  be  deliv- 
ered, to  the  complainant;  that  the  suit  mentioned  in  the  origi- 
nal bill  was  commenced  before  complainant  had  any  notice 
of  the  award;  that  the  arbitrators  made  and  signed  the  award 
on  Sunday;  that  they  were  not  together  when  the  award  was 
agreed  upon  or  signed;  that  the  award  was  drawn  up  by  one 
of  the  arbitrators  without  consultation  with  the  others,  either 
separately  or  when  they  were  together,  and  when  so  drawn,  it 
was  taken  by  the  defendant,  Claycomb,  to  each  of  the  arbitra- 
tors separately  for  their  signatures,  and  they  separately  signed 
the  same;  that  they  signed  the  award  before  fully  hearing  the 
evidence;  that  when  they  adjourned  the  last  time,  after  hear- 
ing part  of  the  evidence,  they  expected  to  meet  again  to  hear 
more  evidence,  but  that  Claycomb,  in  order  to  prevent  the 
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hearing  of  any  more  testimony,  and  for  the  purpose  of  de- 
frauding the  complainant,  falsely  represented  to  the  arbitra- 
tors that  complainant  was  about  to  leave  the  state,  and  urged 
them  to  make  the  award  immediately,  so  that  he  could  sue 
the  complainant  on  the  award  before  he  left  the  state,  and  the 
arbitrators  were  induced  by  Claycomb's  representations  and 
solicitations  to  make  the  award  without  any  further  hearing 
of  the  cause,  and  that  the  arbitrators  greatly  misbehaved  in  so 
making  the  award,  alleging  that  such  conduct  was  reprehen- 
sible and  a  fraud  upon  complainant. 

These  allegations  were  denied  by  the  answer,  and  replica- 
tion filed. 

There  was  much  testimony  taken  before  the  master,  all 
which  is  in  the  record,  to  sustain  these  ■  several  allegations  of 
the  original  and  of  the  amended  bill,  but  by  no  means  satis- 
factory. After  all  the  consideration  we  can  give  it,  it  is  ren- 
dered at  least  doubtful,  if  any  of  the  irregularities  charged 
occurred.  The  arbitrators  were  called  as  witnesses,  and  owing 
to  the  time  that  had  elapsed  since  the  award  was  made,  they 
did  not  all  of  them  speak  definitely  to  any  of  the  points,  or 
agree  in  their  testimony. 

As  to  the  allegation  that  the  arbitrators  were  not  sworn, 
neither  Harding  nor  Quimby  speak  positively  to  the 
fact,  but  the  *other  arbitrator,  Paine,  does.  He  says,  [102*] 
to  the  best  of  his  recollection,  Judge  Quimby  swore 
Mr.  Harding  and  himself  as  arbitrators,  and  he,  being  a  jus- 
tice of  the  peace  at  the  time,  swore  Quimby  as  arbitrator. 
He  also  states,  Judge  Quimby  swore  the  witnesses.  He  states 
further,  after  hearing  all  the  witnesses,  the  bystanders  left  the 
room,  and  they,  as  arbitrators,  consulted  for  some  time  as  to 
the  award.  He,  Paine,  was  to  draw  the  award  and  fill  out 
with  the  items,  of  which  Quimby  had  made  a  statement,  which 
could  readily  be  reduced  and  the  amounts  fixed.  A  space  was 
to  be  left  for  Quimby  to  fill  in  the  items  when  he  had  figured 
them  up.  On  the  Thursday  following,  he  says,  they  met  in 
the  office  of  Harding  and  Quimby,  when  the  blank  space  in 
the  award,  which  Paine  had  left,  was  filled  up  by  Quimby, 
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with  the  items  he  was  to  figure  up  — that  Quimby  signed  the 
award  first,  then  he,  Paine,  signed  it,,  and  Harding  wrote  his 
name  nearly  over  Judge  Quimby's.  The  date  he  put  to  the 
award  was  changed  to  agree  with  the  date  of  the  meeting. 
There  was  no  adjournment  for  the  purpose  of  taking  further 
testimony.  He  further  says,  they  only  separated  as  he  has 
stated,  and  when  they  met,  it  was  for  the  purpose  of  signing 
the  award. 

To  induce  a  court  of  equity  to  interfere  to  set  aside  an 
award  on  the  grounds  stated  in  this  bill,  proof  of  a  satisfacto- 
ry nature  will  always  be  required.  Such  proof  has  not  been 
presented  in  this  case. 

The  next  question  is,  Did  the  arbitrators  exceed  their  author- 
ity under  the  submission?  The  submission  was  of  all  matters, 
differences  and  dealings  wherein  the  said  Butler  and  Claycomb, 
and  one  James  Means,  have  been  partners  in  business  of  any 
kind  or  nature.  This  is  very  general  and  comprehensive.  But- 
ler stated  to  Paine,  one  of  the  arbitrators,  to  induce  him  to  act, 
that  he  and  Claycomb  could  make  no  settlement,  and  that  he 
and  Means  thought  that  Claycomb  was  owing  them  quite  an 
amount,  and  that  he  would  not  settle  unless  his  account,  and 
Means'  account,  and  the  account  of  Butler  and  Means  in  his 
store,  should  be  reckoned  in ;  that  there  should  be  a  general 
settlement  of  all  their  business;  that  all  three  of  them 
[103*]  had  been  *in  company  slaughtering  hogs,  and  that  he 
and  Means  had  sold  out  the  slaughtering  establishment 
to  Claycomb;  that  Means  was  drinking  pretty  hard,  and  was 
running  through  everything  lie  had;  that  Means  owed  him, 
and,  by  getting  a  settlement  with  Claycomb,  he  would  get 
what  was  coming  from  Claycomb  to  Means  in  his  own  hands, 
and  save  what  he  had  advanced  him  through  Means'  hands  in 
their  business.  He  said  he  and  Claycomb  would  arbitrate  the 
whole  matter,  if  he,  Paine,  would  consent  to  act  as  one  of  the 
arbitrators;  that  they  would  reckon  in  all  of  the  business  as 
partnership  matters  and  have  it  settled.  All  the  matters 
passed  upon,  he  says,  were  submitted  by  one  or  the  other  of 
the  parties.  He  then  details  the  items.  Means  testified  that 
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both  complainant  and  defendant  agreed  that  all  the  items 
mentioned  in  the  award  should  be  submitted  to  the  arbitra- 
tors. We  cannot  perceive  wherein  the  arbitrators  exceeded 
the  submission,  nor  wherein  consists  the  mistake,  fraud  or 
misconduct  of  the  arbitrators,  unless  it  be  on  the  part  of 
Quimby,  from  whose  testimony  we  might  be  led  to  infer  he 
signed  the  award  to  enable  Claycomb  to  sue  Butler  upon  it 
before  he  left  the  state.  He  is  not  a  competent  witness  to 
prove  his  own  misconduct.     Stone  v.  Atwood  et  al.,  28  111.,  43. 

We  do  not  find  any  of  the  material  allegations  of  the  bill 
sustained  by  proof,  consequently  the  decree  must  be  reversed 
and  the  bill  dismissed. 

Decree  reversed. 


Sherman  W.  Cadwell  vs.  Nathaniel  Brown. 

Trusts  :    Sale  of  land  by  a  creditor  in  violation  of  a  trust. 

Where  a  debtor  conveys  to  his  creditor  a  tract  of  land  to  be  sold  at  not 
less  than  a  certain  price,  and  the  proceeds  applied  in  payment  of  the 
debt,  and  the  creditor,  without  the  debtor's  consent,  sells  the  land  for 
less  than  the  limited  price,  this  constitutes  a  breach  of  trust,  and  the 
creditor  thereby  renders  himself  liable  to  account  to  the  debtor  for 
the  limited  price. 

Appeal  from  Circuit  Court  of  Lee  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

W.  F.  Ives,  for  appellant.     James  K.  Edsall,  for  appellee. 

*Walker,  C.  J.  This  was  a  bill  in  equity  filed  by  [106*] 
appellee  to  compel  appellant  to  convey  to  him  certain 
land,  which  he  alleges  he  purchased  and  paid  for  according  to 
the  terms  of  the  contract.  It  appears  that  appellee  agreed  to 
give  for  the  land  the  sum  of  $1,120,  and  paid  in  hand  $330, 
and  for  the  balance,  he  gave  two  notes,  due  at  different  times, 
one  for  $300,  and  the  other  for  $490.  Afterwards  appellee 
sold  twenty  acres  of  the  land  to  one  Smith,  for  the  sum  of 
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$280,  which  was  applied  as  a  credit  on  the  first  named  note. 
After  the  maturity  of  these  notes,  and  in  the  latter  part  of 
February  or  the  first  of  March,  1861,  appellee  being  the  owner 
of*  a  steam  mill  and  the  land  on  which  it  was  situated,  in  Ohio, 
and  a  note  on  one  Arvin  Brown  for  the  sum  of  $95,  an  agree- 
ment was  entered  into  by  which  the  steam  mill  property  was 
conveyed  to  appellant,  to  enable  him  to  sell  the  property  and 
apply  the  proceeds  to  the  payment  of  appellee's  notes,  and  to 
pay  the  balance  to  appellee. 

The  evidence  is  clear  and  satisfactory  that  it  was  the  under- 
standing of  the  parties  at  the  time  the  deed  was  executed,  that 
appellant  was  not  to  sell  the  mill  property  for  less  than  eight 
hundred  dollars.  Appellee  expressed  himself  as  unwilling  to 
sell  for  less  than  that  sum,  and  appellant  received  the  deed 
with  that  understanding.  This  was  testified  to  by  the  attorney 
who  drew  the  deed.  He  also  says  that  appellant  agreed  to 
take  the  note  on  Brown,  as  he  knew  him  to  be  solvent.  Ap- 
pellant also  stated  that  he  would  take  the  threshing  machine, 
if  it  was  as  good  as  appellee  represented  it.  This  witness 
further  states,  that  it  was  agreed  that  appellee  was  to  pay  ap- 
pellant's expenses  in  going  to  Ohio  to  attend  to  the  business. 

Appellant  went  to  Ohio,  and  rented  the  mill  for  one  year  for 
the  sum  of  $150,  paid  the  taxes  on  the  mill  property,  and  paid 
$120  on  a  security  debt  owing  by  appellee,  and  then  returned 
home.  After  the  lease  had  expired,  he  sold  the  mill  property 
for  $400,  and  made  a  deed  to  the  purchasers.  After  an  account 
was  stated,  the  court  below  decreed  a  conveyance  of 
[107*]  the  land  ^purchased  by  appellee  from  appellant,  except 
the  twenty  acres  sold  to  Smith,  and  that  he  pay  to  ap- 
pellee the  sum  of  $268,  the  amount  found  to  be  due  after  dis- 
charging the  notes  given  for  the  lands.  In  stating  the  account, 
the  court  allowed  appellee  $800  for  the  mill  property,  and 
$95,  the  amount  of  Brown's  note.  Against  this  he  was 
charged  the  balance  due  on  the  purchase  of  the  Lee  county 
lands,  $502;  the  sum  paid  his  creditors  in  Ohio,  $120;  the 
amount  of  taxes  paid  on  the  mill  property,  $18;  and  travel- 
ing expenses  of  appellant,  $36;  leaving  a  balance  due  appel- 
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lee,  of  $219,  which,  with  the  interest  to  the  date  of  the  decree, 
makes  the  sum  for  which  the  decree  was  rendered. 

Appellant  insists  that  he  is  only  chargeable  with  the  sum 
received  on  the  sale  of  the  mill  property,  and  not  with  the 
sum  of  eight  hundred  dollars.  On  the  other  side,  it  is  urged 
that  he  made  the  property  his  own  and  should  account  for  it 
at  the  price  limited  by  the  appellee,  when  it  was  conveyed  to 
him.  This  was  the  view  taken  by  the  court  below.  Opposed 
to  the  view  of  the  case  adopted  by  the  court  below  is  the  tes- 
timony of  Smith.  He  testifies,  that  in  a  conversation  between 
the  parties,  about  four  days  before  appellant  went  to  Ohio,  it 
was  understood  he  was  to  get  the  best  price  he  could  for  the 
property.  Re  thinks  this  conversation  was  before  the  deed 
was  made.  That  it  was  the  calculation  that  appellant  was  to 
do  the  best  he  could,  and  appellee  would  be  satisfied.  He  also 
states  that  he  heard  appellee  say  to  appellant  that  he  "  had 
done  just  as  he  told  him  to  do  in  the  first  place."  On  cross- 
examination,  this  witness  says  that  appellee,  in  this  last  con- 
versation, said  he  was  satisfied,  if  appellant  had  done  the  best 
he  could,  but  heard  nothing  said  about  the  sale  of  the  prop- 
erty. He  also  says,  that  appellant  offered  to  restore  the  prop- 
erty to  appellee,  if  he  desired  it.  It  is  manifest  that  the 
expression  of  satisfaction  by  appellee  could  not  have  referred 
to  the  mill  property,  as  appellant  offered  to  return  it.  If  it 
had  then  been  sold,  he  would  not  probably  have  made  such 
an  offer. 

Stewart  also  testified,  that  appellant  was  to  sell  the  property 
for  the  best  price  he  could  get.     That  he  recollected  to 
have  *heard  appellee  place  no  restrictions  on  the  price.  [108*] 
He  also  states,  that  in  the  conversation,  it  was  under- 
stood that  appellant  was  fully  authorized,  by  power  of  attor- 
ney, to  dispose  of  the  property. 

In  support  of  the  decree,  it  appears  that  appellee  was  un- 
willing to  sell  for  less  than  eight  hundred  dollars,  and  appel- 
lant received  the  deed  with  that  understanding.  It  also 
appears,  that  he  refused  to  ratify  a  sale  of  the  property,  made 
by  an  agent,  at  five  hundred  dollars,  of  which  he  apprised 
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appellant  when  he  received  the  conveyance.  That  appellant, 
when  he  arrived  in  Ohio,  claimed  to  have  purchased  the  prop- 
erty, and  leased  it  for  one  year.  Also,  on  his  return,  he  said 
he  intended  to  keep  it,  as  he  could  "  make  a  good  thing'  o£ 
it."  And  he  sold  it  for  one-half  of  the  sum  limited,  so  far  as 
this  evidence  shows,  without  consulting  with  appellee. 

From  all  the  evidence  in  the  case,  we  are  unable  to  see  that 
appellant  pursued  his  instructions  in  making  the  sale.  The 
attorney  who  drafted  the  deed  is  clear  and  explicit  that  it  was 
not  to  be  sold  for  less  than  eight  hundred  dollars,  and  that 
appellant  received  it  on  these  terms.  He,  of  all  others,  had 
the  best  opportunity  of  knowing  the  intention  and  under- 
standing of  the  parties.  His  attention  was  particularly  called 
to  the  transaction;  he  was  interested  in  knowing  what  the 
parties  desired  to  be  done,  as  he  had  to  reduce  it  to  legal 
form,  according  to  their  agreement.  This  was  not  a  loose, 
casual  conversation,  but  was  their  agreement,  that  they  were 
communicating  to  their  attorney. 

The  conversation  spoken  of  by  Smith  evidently  was  before 
the  sale  of  the  property.  It  must  have  referred  to  the  leasing 
of  the  mill,  the  payment  of  the  taxes,  and  the  payment  of  ap- 
pellee's debts.  And  the  conversation  referred  to  by  Smith 
must  have  been  before  the  deed  was  executed  to  appellant,  or 
he  misunderstood  what  was  said. 

From  a  careful  examination  of  the  evidence,  it  would  seem 
that  appellant  determined  to  make  the  property  his  own.  But 
if  such  was  not  the  case,  he  acted  in  bad  faith,  by  a  violation 
of  the  trust  imposed  upon  and  accepted  by  him,  and 
[109*]  having  *done  so,  it  would  be  inequitable  and  unjust  to 
permit  him  to  cast  the  burthen  of  the  loss  upon  appel- 
lee. He  was  not  bound  to  accept  the  trust,  but  having  done 
so,  he  was  bound  to  execute  it  in  good  faith.  Having  violated 
it,  he  must  sustain  the  loss.  If  unwilling  to  sustain  the  loss, 
he  should  have  reconveyed  the  property,  or  have  procured  ap- 
pellee's consent  to  sell  for  the  price  received.  Choosing,  how- 
ever, to  disregard  the  terms  of  the  trust,  he,  by  selling  the 
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property  as  he  did,  rendered  himself  liable  to  account  for  eight 
hundred  dollars,  the  limited  price. 

We  are  therefore  of  the  opinion  that  the  decree  of  the  court 
below  must  be  affirmed. 

Decree  affirmed. 


William  G.  Miller  vs.  James  S.  Craig. 

Contracts  :     When  rescinded  on  the  ground  of  mental  incapacity. » 
Mere  mental  weakness  will  not  authorize  a  court  of  equity  to  set  aside 
an  executed  contract,  if  such  weakness  does  not  amount  to  inability 
to  comprehend  the  contract ;  and  is  unaccompanied  by  evidence  of 
imposition  or  undue  influence. 

Same  :    Same. 
Where  a  party,  capable  of  taking  care  of  bis  own  interests,  makes  a  bad 
or  losing  bargain,  the  law  will  not  assist  him,  unless  deceit  has  been 
practiced,  against  which  ordinary  prudence  could  not  protect  him. 

Fraud jlent  Misrepresentation:  Where  the  property  is  open  to  inspec- 
tion. 
Where  a  full  opportunity  to  examine  the  property  is  afforded,  a  vendor 
endeavoring  to  effect  a  trade  has  a  right  to  exalt  the  value  of  his  own 
property  to  the  highest  point  his  antagonist's  credulity  may  bear,  and 
depreciate  that  of  the  opposing  party;  and  such  boastful  assertions 
or  highly  exaggerated  description  will  not  amount  to  fraudulent  mis- 
representation or  deceit.  The  parties  in  such  case  deal  at  arm's  length, 
and  on  equal  grounds,  and  must  rely  upon  their  own  judgments  in 
coming  to  conclusions. 

Appeal  from  Circuit  Court  of  McLean  County. 

Bill  in  equity  filed  by  appellee  against  appellant,  upon  which 
a  decree  was  rendered  in  the  court  below  for  the  complainant. 

The  case  is  sufficiently  stated  by  the  court  in  their  opinion. 
W.  P.  Boyd  and  E.  E.  Williams,  for  appellant.  Wm.  W. 
Orme,  for  appellee. 

1  See  Ewell's  Leading  Cases,  547,  558,  note,  and  the  cases  there  cited ; 
Rogers  v.  Higgins,  57  111.,  244;  Jenneson  v.  Jenneson,  Q6  id.,  259;  Lindsey 
«.  Lindsey,  50  id.,  79. 
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[110*]       *  Breese,  J.     The  scope  and  object  of  the  bill  filed 
in  this  cause  was  to  set  aside  a  deed  conveying  certain 
real  estate,  on  the  ground  of  misrepresentation  by  the  grantee, 
and  the  mental  incapacity  of  the  grantor. 

We  have  looked  with  the  greatest  care  through  the  testi- 
mony in  this  record  on  these  points,  and  have  not  been  able 
to  discover  any  fraud  or  imposition  whatever,  practiced  upon 
the  complainant.  Nor  will  the  evidence  justify  the  conclusion 
that  the  complainant  was  too  ignorant  or  too  weak  in  his  un- 
derstanding to  make  valid  contracts.  On  the  contrary,  the 
proof  is  full  that  he  was  a  hale,  hearty  man,  was  in  the  con- 
stant habit  of  making  his  own  trades  and  managing  his  own 
affairs,  of  dealing  with  the  public  at  large  with  ordinary  pru- 
dence and  sagacity.  No  such  weakness  of  mind  or  incapacity 
is  shown  as  will  warrant  a  court  of  equity  to  rescind  an  exe- 
cuted contract.  In  the  case  of  Aiman  v.  Stout,  42  Penn. 
St.,  114,  it  was  held  that  mere  mental  weakness  will  not 
authorize  a  court  of  equity  to  set  aside  an  executed  con- 
tract, if  such  weakness  does  not  amount  to  inability  to  com- 
prehend the  contract,  and  is  unaccompanied  by  evidence  of 
imposition  or  undue  influence;  and  such  is  the  tenor  of  all 
the  authorities  on  this  point. 

This  court  said,  in  the  case  of  Van  Horn  v.  Keenan, 

[111*]  28  111.,  *448,  where  a  party  capable  of  taking  care  of 

his  own  interests  makes  a  bad  or  losing  bargain,  the* 

law  will  not  assist  him  unless  deceit  has  been  practiced  against 

which  ordinary  prudence  could  not  protect  him. 

Now  upon  the  question  of  fraudulent  misrepresentation,  im- 
position or  deceit.  Of  these,  there  is  really  no  testimony.  The 
appellant,  in  endeavoring  to  effect  a  trade  with  appellee,  used 
no  more  artifice  than  is  usual  and  allowable  when  a  party 
wishes  to  dispose  of  property,  real  or  personal.  He  has  a  right 
to  exalt  the  value  of  his  own  property  to  the  highest  point  his 
antagonist's  credulity  may  bear,  and  depreciate  that  of  the  op- 
posing party.  This  is  the  daily  practice,  and  no  one  has  ever 
supposed  that  such  boastful  assertions,  or  highly  exaggerated 
description,  amounted  to  fraudulent  misrepresentation  or  de- 
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ceit.  These  parties  were  dealing  at  arm's  length  and  on  equal 
grounds,  and  their  own  judgments  were  to  be  their  guide  in 
coming  to  conclusions.  It  is  proved  that  complainant  had  the 
fullest  opportunity,  of  which  he  availed,  to  examine  the  prop- 
erty, and  afterwards  moved  into  it.  The  defects  were  pointed 
out  to  him  by  his  wife  before  he  executed  the  deed  to  appel- 
lant. These  defects,  the  witnesses  say,  were  plainly  visible  on 
entering  the  house.  They  needed  no  great  scrutiny  to  be  dis- 
covered. The  conclusion  is  irresistible  that  appellee  made  the 
trade,  being  perfectly  competent  to  make  it,  with  a  knowledge 
of  the  condition  of  the  property  for  which  he  contracted,  its 
quality,  suitableness  to  his  purposes  —  in  short,  in  every  par- 
ticular which  could  form  a  portion  of  the  consideration  for 
the  contract.  The  house  was  wanted  for  a  boarding  house,  for 
which  it  was  suitable  and  well  calculated.  Appellee  may  have 
paid  too  much  for  it.  He  may  have  made  an  injudicious  bar- 
gain, and  we  think  he  did.  After  the  gloss  and  novelty  of  the 
new  possession  has  worn  off,  he,  very  naturally,  repents  and 
seeks  to  get  his  better  house  back  and  rescind  the  contract  in 
toto.  We  know  of  no  rule  or  equity  that  will  permit  this. 
The  decree  of  the  circuit  court  is  reversed  and  the  bill  dis- 
missed, there  being  no  equity  in  it. 
Decree  reversed. 


*Kobert  Hopkins  vs.  Leverett  Chittenden,  Adm'r  of  [112*] 
Eben  Chittenden,  deceased. 

Payment  :  Incorrect  indorsement  of,  does  not  invalidate  the  payment  actually 
made. 
Where,  in  assumpsit  upon  a  promissory  note,  it  appeared  that  an  in- 
dorsement of  $100  made  thereon  had  not  in  fact  been  paid,  but  that 
about  the  time  said  indorsement  was  made,  the  sum  of  $40  had  been 
paid  on  the  note;  and  the  court  instructed  the  jury  that,  if  they  found 
that  said  indorsement  of  $100  was  put  upon  the  note  by  the  defend- 
ant, when  in  fact  he  did  not  pay  the  said  $100  so  indorsed,  then  they 
should  find  the  amount  due  upon  said  note  in  disregard  of  said  in- 
dorsement; and  the  jury,  in  computing  the  amount  due,  did  not  allow 
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the  $40  payment :  Held  that,  as  this  was  equivalent  to  saying  to  the 
jury  that,  though  other  payments  might  have  been  made  on  the  note 
besides  the  one  claimed  and  which  was  false,  they  must  nevertheless 
find  for  the  plaintiff  the  amount  of  the  note  without  that  credit,  the 
instruction  was  erroneous;  and,  the  evidence  of  the  payment  of"  the 
$40  being  uncontradicted,  the  judgment  was  reversed. 

Appeal  from  Circuit  Court  of  Kendall  County. 

Assumpsit  by  appellee  against  appellant,  upon  a  promissory 
note  executed  by  appellant  to  appellee's  intestate. 

The  evidence  showed  that  the  $100  indorsed  upon  said  note 
as  having  been  paid  March  1,  1861,  was  not  in  fact  paid,  but 
that  the  sum  of  $40  was  paid  by  appellant  thereon  about  that 
date. 

The  jury  were,  at  plaintiff's  request  and  subject  to  an  ex- 
ception by  defendant,  instructed  th*t  if  they  believed,  from 
the  evidence,  that  the  last  indorsement  of  $100  was  put  upon 
the  note  in  question  by  the  defendant,  when  in  fact  he  did  not 
pay  the  plaintiff  the  said  $100,  so  indorsed,  then  the  jury 
should  find  the  amount  due  upon  said  note  in  disregard  of  said 
indorsement. 

A  verdict  was  found  for  the  plaintiff,  in  making  up  wThich 
the  payment  of  $40  was  not  credited. 

The  errors  insisted  upon  are  stated  in  the  opinion. 

Glover,  Cook  <&  Campbell,  for  appellant.  Leland  <&  Blan- 
chard,  for  appellee. 

[113*]  *Breese,  J.  The  only  points  made  by  appellant  on 
this  record  are,  that  the  instructions,  given  on  behalf 
of  the  plaintiff  below,  were  wrong,  and  that  the  verdict  was 
against  the  evidence  in  this,  that  the  payment  of  forty  dollars 
which  plaintiff  admitted  was. made  by  the  defendant  at  the 
date  of  the  one  hundred  dollar  indorsement,  was  not  allowed 
to  defendant  in  the  computation  of  the  amount  due  upon  tho 
note,  and  that  judgment  has  therefore  been  obtained  for  forty 
dollars  more  than  were  due. 

As  to  the  payment  of  forty  dollars  at  the  date  referred  to, 
the  testimony  is  satisfactory  and  conclusive.     Emmons  testi- 
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fies  that  Chittenden  said  he  did  not  receive  the  one  hundred 
dollars,  but  that  defendant  had  paid  him  forty  dollars  about 
the  time  of  the  indorsement  of  the  hundred  dollar  payment. 
Cole  testifies  to  the  same  purport.  He  says  the  plaintiff  told 
him  that  a  person  had  paid  forty  dollars  on  the  estate  note 
about  the  time  the  hundred  dollars  was  indorsed  on  it,  and 
said  he  would  tell  me  at  some  time  who  the  person  was.  He 
afterwards  told  the  witness,  about  the  time  the  suit  was  com- 
menced, that  it  was  the  defendant  who  had  paid  it. 

*The  county  judge,  Mr.  Ricketson,  also  testified  that  [114*] 
the  plaintiff  called  on  him  before  the  commencement 
of  the  suit,  and  told  him  that  defendant  had  indorsed  one 
hundred  dollars  upon  an  estate  note  that  he  had  never  re- 
ceived, but  said  he  had  received  of  defendant  about  that  time 
either  twenty  or  forty  dollars,  the  precise  amount  not  remem- 
bered. 

This  was  strong  evidence,  and  wholly  uncontradicted,  to 
show  that  the  defendant  had  paid  forty  dollars  not  credited  on 
the  note.  The  only  reason  we  can  give  why  the  jury  did  not 
allow  it  must  have  been  on  account  of  the  first  instruction 
to  them.  The  court  virtually  told  the  jury,  if  they  did  not 
find  one  hundred  dollars  to  be  a  correct  credit  on  the  note, 
then  to  find  the  amount  of  the  note  disregarding  the  indorse- 
ment. This  was  saying  to  the  jury,  though  other  payments 
may  have  been  made  on  the  note  besides  the  one  claimed  and 
which  was  false,  they  must  nevertheless  find  for  the  plaintiff 
the  amount  of  the  note  without  that  credit. 

This  was  error,  and  for  the  error,  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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Cyrus  H.  McCokmiok  vs.  Wheeler,  Mellick  &  Co. 

Judicial  Sales  :    Not  to  be  vacated  except  upon  notice. 
An  order  vacating  a  sale  under  execution,  in  consequence  of  failure  ol 
title  to  the  property  sold,  should  never  be  made  except  upon  notice  to 
the  judgment  debtor. 

Same:  Objection  to  sufficiency  of  advertisement  of  execution  sale  of  land, 
when  and  by  whom  to  be  taken. 
In  order  to  raise  the  question  as  to  the  sufficiency  of  a  sheriff's  adver- 
tisement of  a  sale  of  land  on  execution,  which  did  not  specify  the 
particular  hour  for  the  sale,  but  merely  gave  notice  that  it  would  take 
place  between  the  hours  of  nine  o'clock,  A.  M.,  and  the  setting  of  the 
sun  on  the  same  day,  the  motion  to  set  aside  the  sale  must  be  made 
by  the  defendant  in  execution,  and  in  apt  time.  The  objection  can- 
not be  taken  collaterally  and  by  third  persons. 

Amendments  :  Of  record  in  accordance  with  the  judge's  minutes,  as  between 
the  parties  to  the  suit. 
Where  a  motion  to  set  aside  an  execution  sale  of  land,  whereby  the  exe- 
cution was  satisfied,  is  granted  and  so  minuted  by  the  judge  upon  his 
docket,  but  no  entry  of  the  order  is  made  in  the  records  of  the  court, 
as  between  the  parties  to  the  judgment,  the  record  of  the  term  when 
the  motion  was  granted  may,  at  a  subsequent  term,  upon  notice  to 
the  judgment  debtor,  properly  be  amended  by  the  judge's  minutes  by 
inserting  an  order  setting  aside  such  sale. 

:  Same  :    As  against  others  than  the  original  parties  to  the  judgment. 

Nor  is  it  improper  in  ejectment  for  other  lands  between  other  parties,  on 
trial  before  the  court  without  a  jury,  where  the  validity  of  the  title 
set  up  on  one  side  depends  upon  a  subsequent  sale  on  an  execution 
issued  on  said  judgment  after  the  granting  of  said  motion,  to  allow 
the  said  amendment  to  be  made  pro  forma,  reserving  the  considera- 
tion of  its  effect,  as  to  the  parties  to  the  action  of  ejectment,  until  the 
court  should  pass  upon  the  entire  case. 
Same  :    Same. 

But  such  an  amendment,  or  rather  creation  of  a  new  record,  cannot  be. 
allowed  to  have  a  retroactive  effect,  as  against  persons  not  parties  to 
the  original  record,  e.  g.,  a  purchaser  of  other  land  belonging  to  the 
judgment  debtor,  under  a  junior  judgment,  it  being  well  settled  that 
all  material  amendments  of  a  record  must  be  made  with  a  saving  of 
intervening  rights  acquired  by  third  persons.  In  an  order  allowing 
an  amendment,  it  is  proper  to  express  this  by  way  of  removing  all 
doubt.    But  whether  expressed  or  not,  the  law  makes  the  reservation. 

Same  :     Of  executions. 
An  execution  can  only  be  amended  when  merely  voidable,  and  not  when 
absolutely  void. 
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Such  amendments  are  allowed  only  when  third  persons  can  have  no  rea- 
sonable doubt,  from  the  records,  that  the  execution  sought  to  be 
amended  did  in  fact  issue  upon  the  judgment  to  which  the  amend- 
ment  makes  it  conform,  and  are,  therefore,  not  injured.  But  an  exe- 
cution cannot  be  created  by  way  of  amendment,  where  none  existed 
before. 

Records:  Judge's  minutes1  are  not. 
The  minutes  or  memoranda  which  the  judge  makes  upon  his  own  dock- 
et, and  which  the  law  does  not  require  him  to  make,  but  which  are 
merely  kept  by  him  for  his  own  convenience,  and  to  enable  him  to 
see  that  the  clerk  accurately  makes  up  the  record,  do  not  constitute  a 
record. 

Same  :    Judge's  minutes  not  notice  of  their  contents. 
Although  these  minutes  are  a  proper  means  of  amending  a  record,  still, 
until   the  amendment  is  made,  the  public  can  act  upon  no  other 
means  of  information  than  the  official  records  of  the  court,  as  kept 
by  an  officer  appointed  by  the  law  for  that  purpose. 

Same  ;  Judgment  Liens  :  Same;  bona  fide  purchaser  under  junior  judg- 
ment. 

Where,  therefore,  an  execution  was  levied  upon  land  to  which  the  exe- 
cution debtor  had  no  title,  a  sale  thereof  made  and  the  execution  re- 
turned satisfied ;  and  subsequently  the  plaintiff  in  execution  moved 
to  set  the  sale  aside,  which  motion  was  granted  and  so  minuted  by 
the  judge  upon  his  docket,  but  no  order  to  that  effect  was  entered  of 
record ;  and  subsequently  a  sale  of  other  land  belonging  to  the  exe- 
cution debtor  was  made  on  execution  issued  on  a  junior  judgment: 
Held,  that  the  purchaser  at  the  sale  under  such  junior  judgment  was 
not  chargeable  with  notice  of  what  actually  occurred  in  court  further 
than  was  furnished  by  what  the  law  makes  the  sole  authentic  evi- 
dence of  judicial  proceedings,  to  wit,  the  record;  and,  therefore,  that 
he  bought  as  an  innocent  purchaser  having  the  right  to  believe  his 
judgment  the  older  unsatisfied  lien,  and  was  entitled  to  protection  as 
such  against  such  prior  judgment 

And  this  is  so,  although  after  the  granting  of  said  motion  to  set  aside 
the  execution  sale  under  the  prior  judgment,  and  before  the  sale  un- 
der the  junior  judgment,  an  alias  execution  is  issued  upon  the  prior 
judgment,  a  sale  made  of  the  premises  in  controversy,  and  the  sher- 
iffs deed  therefor  duly  recorded;  since  the  notice  thereby  afforded  is 
of  a  sale  under  a  judgment  which  by  referring  to  the  record  appears 
to  be  satisfied,  and  of  a  sale  which  has  never  been  set  aside  by  order 
entered  of  record. 

interpolations  by  the  clerk  are  not  a  part  of  the  judge's  minutes.     Cai- 
ro &  St.  L.  R  R  Co.  v.  Holbrook,  72  111.,  419. 
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Same  :  Memoranda  on  execution  docket,  when  not  notice  of  their  contents. 
Unsigned  and  undated  memoranda  upon  the  execution  docket,  to  the  ef- 
fect that  an  execution  sale,  whereby  the  execution  was  satisfied,  was 
vacated  at  a  certain  subsequent  term  of  court,  where  there  is  no  order 
of  record  vacating  such  sale,  but  only  the  judge's  minutes  of  the 
granting  of  a  motion  to  vacate  the  sale,  are  not  notice  to  a  purchaser 
of  other  land  under  a  junior  judgment  against  the  same  judgment 
debtor,  of  the  setting  aside  of  such  sale. 

Judgment  Liens  :  Effect  on  junior  judgment  lien,  of  vacating  an  execution 
sale  whereby  a  prior  judgment  was  satisfied. 
Where  land  is  sold  on  execution  which  is  returned  satisfied,  and  at  a 
subsequent  term  an  order  is  entered  setting  aside  the  sale  on  account 
of  failure  of  title  to  the  land  sold,  thereby  reviving  the  judgment, 
the  lien  of  the  revived  judgment,  as  to  third  parties,  is  prospective 
only,  and  will  not  relate  back  and  overreach  the  lien  of  an  interme- 
diate judgment  in  favor  of  another  party  on  other  land  of  the  same 
judgment  debtor. 

Same  :  Effect  of  vacating  the  sale  as  respects  the  parties  to  the  judgment, 
and  as  respects  third  parties. 
When  an  execution  sale  is  vacated  after  notice  to  the  judgment  debtor, 
on  the  ground  of  failure  of  title  to  the  land  sold,  a  prospective  lien  is 
created.  Whether  it  is  retrospective  or  not  is  not  a  question  that 
could  arise  between  the  judgment  debtor  and  creditor,  as,  between 
them,  it  could  not  make  the  slightest  difference.  The  rights  of  third 
persons  are  not  affected,  because  they  are  not  in  court.  An  order  ex- 
pressly subordinating  their  rights  would  be  a  nullity. 

Same:    Rights  of  third  parties,  how  subordinated. 

If  the  prior  judgment  creditor,  whose  execution  sale  is  thus  on  his  ap- 
plication set  aside,  claims,  on  equitable  grounds,  that  the  rights  of 
third  persons  should  be  subordinated  to  his  lien,  he  must  proceed  by 
bill  in  chancery,  make  them  parties,  and  give  them  an  opportunity 
to  defend.    A  decree  thus  made  would  bind  all  the  parties. 

Attorneys  ;  Notice  :     When  knowledge  of  attorney  is  not  binding  on  his 
client. 
A  party  is  not  chargeable  with  notice  of  facts  known  to  his  attorney, 
but  of  which  he  acquired  knowledge  while  acting  as  attorney  of 
another. 

Appeal  from  Circuit  Court  of  Rock  Island  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Frederick,  Sackett  and  A.  Webster,  for  appellant.     Charles 
M.  Osbom,  for  appellees. 
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^Lawrence,  J.     This  was  an  action  of  ejectment,  [117*] 
depending  upon  the  priority  of  certain  judgment  liens. 
The  judgments  were  against  William  Marshall,  Jr.,  in  the  cir- 
cuit court  of  Rock  Island  county,  and  in  the  order  of  time, 
stood  as  follows: 

1.  At  the  December  term,  1857,  for  $180.90,  in  favor  of 
William  L.  Lee. 

2.  At  the  March  term,  1858,  for  $258.67,  in  favor  of  Me- 
Carn  &  Scott. 

3.  At  the  June  term,  1858,  for  $226.79,  in  favor  of  Harper 
&  Steel. 

4.  At  the  January  term,  1861,  for  $6,472.42,  in  favor  of 
Wheeler,  Mellick  &  Co.,  the  appellees. 

5.  There  was  also  a  judgment  rendered  June  8,  1859,  in 
the  circuit  court  of  the  United  States,  at  Chicago,  against 
the  same  defendants,  in  favor  of  Thompson  &  Barnes,  for 
$1,180.20. 

Executions  were  first  issued,  and  at  about  the  same  time,  on 
the  judgment  in  favor  of  Lee,  and  on  that  in  favor  of  Harper 
&  Steel.  The  Harper  &  Steel  execution  was  levied  on  the 
premises  in  controversy,  and  they  were  struck  off  at  the 
sale  to  *the  plaintiffs  in  the  execution  for  the  amount  [118*] 
of  the  judgment  and  costs. 

The  Lee  execution  was  levied  on  other  lands,  supposed  to 
belong  to  Marshall,  but  to  which  he  seems  to  have  had  no  title. 
These  lands  were  bid  in  at  the  sheriff's  sale,  by  Lee,  for  the 
judgment  and  costs.  Both  executions  were  returned  satisfied 
in  full.     This  was  in  August,  1858. 

At  the  September  term,  1859,  a  motion  was  made  in  court 
to  set  aside  the  sale  under  the  Lee  judgment.  The  minutes 
of  the  judge,  upon  his  docket,  show  the  motion  to  have  been 
allowed,  but  no  entry  of  the  order  was  ever  made  in  the  rec- 
ords of  the  court,  until  the  trial  of  the  case  at  bar. 

In  October,  1859,  Lee,  treating  his  sale  as  vacated  by  the 

supposed  order,  sued  out  an  alias  execution  on  his  judgment, 

under  which  he  redeemed  the  premises  in  controversy  from 

the  Harper  &  Steel  sale,  and  they  were  resold  for  a  sum  equal 
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to  the  redemption  money  paid  by  Lee,  and  the  amount  of 
his  judgment.  Certificates  of  redemption  and  sale  were  duly 
filed. 

In  December,  1859,  Thompson  &  Barnes  redeemed  from  the 
last  mentioned  sale  under  their  judgment  in  the  circuit  court 
of  the  United  States.  The  premises  were  then  sold  by  the 
marshal,  the  certificate  of  sale  assigned  to  McCormick,  the 
appellant  herein,  and  a  deed  made  to  him  by  the  marshal  in 
due  season.  The  deed  was  recorded  in  June,  1860,  and  under 
it  appellant  went  into  possession,  and  so  remained  to  the  com- 
mencement of  this  suit. 

The  foregoing  state  of  facts,  sustained  by  certain  amend- 
ments allowed  on  the  trial,  and  to  be  hereafter  considered, 
constituted,  substantially,  the  title  set  up  by  the  defendant 
below,  appellant  here.  We  have  stated  it,  first,  because  the 
proceedings  under  which  it  was  acquired  were  first  in  the  or- 
der of  time. 

The  title  shown  by  the  plaintiffs  below  was  as  follows :  The 
McCarn  &  Scott  judgment;  execution  thereon  February  9, 
1861,  and  levy  on  the  premises  in  controversy;  sale  to  McCarn 
&  Scott  in  March,  1861;  redemption  in  March,  1862,  by  the 
plaintiffs  below,  under  their  judgment  of  January,  1861; 
sale  after  the  redemption,  at  which  they  bid  in  the 
[119*]  property,  and  ^sheriff's  deed  to  them,  dated  June,  1862. 
All  these  proceedings,  under  the  McCarn  &  Scott  and 
the  Wheeler  &  Mellick  judgments,  were  had  after  the  appel- 
lant had  procured  and  recorded  his  deed. 

Before  considering  the  title  of  the  appellant,  it  is  proper  to 
notice  an  objection  taken  by  him  to  the  title  of  the  appellees, 
as  appearing  upon  its  own  face.  The  sheriff's  advertisement  of 
sale,  under  the  judgment  and  execution  in  favor  of  appellees, 
did  not  specify  any  particular  hour  for  the  sale,  but  merely 
o-ave  notice  that  it  would  take  place  between  the  hours  of  nine 
o'clock,  A.  M.,  and  the  setting  of  the  sun  on  the  same  day.  It  is 
urged  that  this  advertisement  was  insufficient,  and  the  sale 
therefore  void.  Whether,  on  motion  by  the  defendants  in  the 
execution,  the  court  would  set  aside  a  sale  for  this  reason, 
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would  probably  depend  upon  the  circumstances  of  each  par- 
ticular case,  to  be  shown  to  the  court  by  affidavit.  But  in 
order  to  raise  the  question,  the  motion  must  be  made  by  the 
defendant  in  execution,  and  in  apt  time.  The  objection  can- 
not be  taken  collaterally  and  by  third  persons.  Sioiggart  v. 
Rarber,  4  Scam.,  364;  Bigg  v.  Cook,  4  Gilm.,  336;  Phillips 
v.  Coffee,  17  111.,  157. 

We  now  come  to  the  title  of  the  appellant.  On  the  trial  of 
the  case  in  the  court  below,  the  judge,  on  motion  of  the  appel- 
lant, permitted  the  record  of  the  September  term,  1859,  to  be 
amended,  by  inserting  therein  an  order  setting  aside  the  first 
sale,  made  in  August,  1858,  on  the  Lee  judgment.  The  amend- 
ment was  made  by  the  minutes  entered  upon  the  judge's  docket 
of  that  term,  and  upon  written  notice  to  Marshall,  the  judg- 
ment debtor,  and  so  far  as  related  to  the  parties  to  that  judg- 
ment, it  was  not  improper.  As  this  case  was  on  trial  before 
the  court,  and  without  a  jury,  it  is  probable  that  the  court  al- 
lowed the  amendment  to  be  made  pro  forma,  reserving  the 
consideration  of  its  effect,  as  to  the  parties  to  this  suit,  until 
he  should  pass  upon  the  entire  case.  Such  a  practice  is  not 
improper.  But  could  this  amendment,  or  rather  this  creation 
of  a  new  record,  be  allowed  to  have  a  retroactive  effect,  as 
against  persons  not  parties  to  the  original  record?  If  not,  then 
the  title  of  the  appellee  is  paramount,  as  that  of  the 
appellant  would  *stand  upon  a  judgment  satisfied  of  [120*] 
record,  prior  to  the  sale  under  which  the  appellee 
claimed  and  satisfied  at  the  time  of  said  sale. 

There  is  no  doctrine  resting  on  a  more  stable  ground,  both 
of  reason  and  authority,  than  that  all  material  amendments  of 
a  record  must  be  made  with  a  saving  of  intervening  rights  ac- 
quired by  third  persons.  In  an  order  allowing  an  amendment, 
it  is  proper  to  express  this  by  way  of  removing  all  doubt.  But 
whether  expressed  or  not,  the  law  makes  the  reservation.  For 
what  is  the  judgment  of  a  court?  It  does  not  reside,  unspoken 
and  unwritten,  in  the  breast  of  the  judge.  It  is  not  to  be 
sought  in  the  minutes  or  memoranda  which  the  judge  makes 
upon  his  own  docket,  and  which  the  law  does  not  require  him 
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to  make,  but  which  are  merely  kept  by  him  for  his  own  con- 
venience, and  to  enable  him  to  see  that  the  clerk  accurately 
makes  up  the  record.  These  minutes,  it  is  true,  are  a  proper 
means  of  amending  a  record,  but  until  the  amendment  is  nia'de, 
the  public  can  act  upon  no  other  means  of  information  than 
the  official  records  of  the  court,  as  kept  by  an  officer  appointed 
by  the  law  for  that  purpose.  How  often  have  this  and  other 
courts  expressed  the  maxim,  that  "  a  record  imports  absolute 
verity?" 

Now  when,  in  March,  1861,  McCarn  &  Scott  levied  their 
execution  on  these  premises,  the  Lee  judgment  had  been  satis- 
fied by  sale,  as  appeared  by  the  return  of  the  sheriff,  which 
was  a  public  record,  and  there  was  no  record  of  the  court 
showing  that  that  sale  had  been  set  aside.  The  motion  to  set 
it  aside  had  been  made,  and  the  presiding  judge  had  decided 
to  allow  it,  but  McCarn  &  Scott  were  not  parties  to  that  mo- 
tion, and  they  could  be  held  to  no  further  knowledge  of  what 
actually  occurred  in  court  than  was  furnished  by  what  the  law 
makes  the  sole  authentic  evidence  of  judicial  proceedings,  to 
wit,  the  record.  They  bought,  then,  as-  innocent  purchasers, 
having  the  right  to  believe  that  their  judgment  was  the  oldest 
unsatisfied  lien. 

It  is  urged,  however,  that  appellant's  certificates  of  redemp- 
tion and  of  purchase,  and  his  deed  under  the  Lee 
[121*]  judgment  *were  all  recorded  before  the  sale  under  the 
McCarn  &  Scott  judgment,  and  were  therefore  notice 
to  the  appellees  of  appellant's  title.  This  is  true,  but  of  what 
did  they  apprise  the  appellees?  Simply  that  the  appellant 
claimed  a  title  under  the  Lee  judgment,  and  this  would,  of 
course,  put  McCarn  &  Scott  upon  inquiry  as  to  the  lien  of  that 
judgment.  But  if  they  referred  to  the  record,  they  found  it 
satisfied,  and  there  was  no  order  in  the  record  setting  the  sale 
aside.  Parties  cannot  be  held  to  notice  of  what  has  no  legal 
existence,  and  we  should  be  going  quite  too  far,  were  we  to  hold 
them  to  notice  of  informal  memoranda,  on  the  docket  of  the 
judge,  by  which  the  record  might  possibly,  at  some  future 
time,  be  amended,  and  require  them  to  act  as  if  such  amend- 
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merit  had  been  already  made.  The  public  is  bound  by  the 
record  of  a  court,  and  on  the  other  hand  it  has  the  right  to 
abide  by  it.  What  we  have  said  in  regard  to  the  judge's  min- 
utes applies  with  at  least  equal  force  to  the  unsigned  and  un- 
dated memorandum  upon  the  execution  docket. 

It  is,  however,  insisted,  that  Mr.  Curtis  was  attorney  for 
both  Lee  and  McCarn  &  Scott,  and  that  thus  the  latter  had 
notice  of  the  intention  of  the  court  to  set  aside  the  Lee  sale. 
All  that  need  be  said  in  regard  to  this  is,  that  Mr.  Curtis  is 
not  held  to  notice  of  facts  as  attorney  of  McCarn  &  Scott,  of 
which  he  acquired  knowledge  while  acting  as  attorney  of  Lee. 
This  principle  is  so  familiar  as  hardly  to  need  the  citation 
of  authorities.  2  Atk.,  242;  13  Yes.,  120;  8  "Watts,  489;  4 
Watts  &  Serg.,  102.  The  English  courts  have  recently  man- 
ifested a  disposition  to  depart  from  this  rule,  but  we  deem  it 
a  principle  just  in  itself,  and  founded  on  wise  considerations 
of  policy. 

The  views  above  set  forth  in  regard  to  amendments  are  ful- 
ly sustained  by  former  cases  decided  by  this  court.  Cough- 
ran  v.  Gutcheus,  18  111.,  390,  and  Shirley  v.  Phillips,  17  id., 
473,  and  the  numerous  cases  there  cited.  See  also,  Cairo  & 
St.  L.  R.  R.  Co.  v.  Hollrook,  72  id.,  419.  The  amendment 
of  executions  in  matters  of  form,  or  in  cases  of  variance  from 
the  judgment  where  it  is  satisfactorily  shown  that  the  execu- 
tion really  issued  upon  the  judgment  it  purports  to  describe, 
depends  upon  principles  which  do  not  apply  to  the 
case  at  bar.  An  execution  can  only  be  amended  when  [122*] 
merely  voidable,  and  not  when  absolutely  void.  Such 
amendments  are  allowed  only  when  third  persons  can  have  no 
reasonable  doubt,  from  the  records,  that  the  execution  sought 
to  be  amended  did  in  fact  issue  upon  the  judgment  to  which 
the  amendment  makes  it  conform,  and  are  therefore  not  in- 
jured. But  it  may  be  safely  asserted  that  no  respectable  court 
ever  created  an  execution,  by  way  of  amendment,  where  none 
existed  before. 

But  we  have  also  considered  the  other  question  presented 
by  the  argument  of  appellant's  counsel,  and  as  it  is  so  nearly 
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related  in  principle  to  the  one  of  which  we  have  been  speak- 
ing, it  is  proper  that  we  should  express  our  opinion  in  regard 
to  it.  Assuming  that  the  amendment  can  be  considered  as  re- 
lating to  the  September  term,  1859,  or  that  the  order  setting 
aside  the  sale  under  the  Lee  judgment  had  been  made  and 
entered  in  due  form  at  that  time,  what  would  have  been  its 
effect  as  against  the  McCarn  &  Scott  judgment?  Since  Au- 
gust, 1858,  that  judgment  had  been  the  eldest  lien.  During 
all  that  time,  a  period  of  over  twelve  months,  McCarn  & 
Scott  had  a  right  to  rest  upon  it  in  quiet  as  security  for  their 
debt.  The  judgment  debtors  may  have  had  ample  personal 
property  out  of  which  the  judgment  might  have  been  made, 
if  the  owners  thereof  had  not  reposed  upon  the  security  of 
their  lien.  They  were  lulled  into  this  security  by  the  act  of 
Lee  himself,  who  had  caused  his  judgment  to  be  satisfied  of 
record.  Can  there  be  any  principle  of  law  which,  under  such 
circumstances,  would  postpone  their  judgment  to  that  of  Lee, 
and  of  two  innocent  parties,  protect  that  one  who  has  com- 
mitted a  blunder  at  the  expense  of  the  other  who  has  not? 

But  there  would  not  only  be  palpable  injustice  as  between 
these  parties,  in  thus  ante-dating  the  lien  of  Lee's  revived 
judgment,  but  the  establishment  of  such  a  principle  would 
grossly  violate  public  policy,  by  destroying  faith  in  public 
records  and  impairing  the  security  of  titles.  For  there  clear- 
ly can  be  no  security  in  a  system  which  to-day  pronounces  a 
piece  of  land  to  be  free  from  all  incumbrances,  and  to- 
[123*]  morrow  allows  *it  to  be  suddenly  covered  with  liens 
which  relate  back  through  a  period  of  years  and  over- 
come intervening  titles. 

On  the  1st  of  September,  1859,  Lee  had  no  lien.  It  had 
been  lost  by  his  own  act  since  August,  1858.  In  September, 
1859,  he  sought  to  revive  his  judgment  by  setting  aside  the 
sale,  and  we  now  assume  he  did  revive  it.  The  counsel  for 
appellant  contends  that  the  lien  of  this  revivor  related  back  to 
1857,  and  overreached  all  intermediate  judgment  liens.  Now, 
if  this  be  so,  we  are  entirely  unable  to  perceive  why  the  re- 
vived judgment  would  not,  upon  principle,  equally  overreach 
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an  intervening  mortgage  or  an  intervening  purchase.  Yet  we 
do  not  understand  the  counsel  for  the  appellant  to  go  this  far. 
He  admits,  that  persons  who  acquire  an  interest  in  the  lands 
of  the  judgment  debtor,  on  the  faith  of  the  satisfaction,  must 
be  protected.  But  their  equity  is  no  stronger  than  that  of  a 
judgment  creditor  who  has  reposed  upon  the  facts  disclosed 
by  the  record,  and  thus  lost  the  opportunity  of  making  his 
judgment  out  of  other  property  of  the  debtor.  It  is  to  be  re- 
membered, moreover,  that  our  recording  laws  place  creditors 
and  subsequent  purchasers  on  the  same  footing. 

The  cases  of  Jackson  v.  Shaffer,  11  J.  R,  519,  and  Ridge 
v.  Prather,  1  Blackf.,  400,  are  relied  upon  by  the  counsel  for 
the  appellant.  Both  were  cases  where,  an  execution  not  hav- 
ing been  issued  within  a  year  and  a  day,  the  judgment  was 
revived  by  scire  facias,  and  the  question  was  as  to  the  effect 
of  the  revivor  against  intervening  incumbrances.  In  the  case 
in  Blackford  the  court  decide  that,  under  the  laws  of  Indiana, 
the  lien  of  the  judgment  is  not  lost,  in  consequence  of  failure 
to  take  out  execution  within  a  year  and  a  day,  although  the 
right  to  take  out  an  execution,  without  scire  facias,  is  sus- 
pended. But  they  do  not  decide  or  intimate  that  the  lien  of 
the  judgment,  if  it  had  been  lost,  would  have  related  back 
upon  being  revived  by  scire  facias,  which  is  the  question  at 
bar.  In  the  case  before  us,  the  lien  of  the  Lee  judgment  was 
confessedly  gone  during  the  time  that  it  was  satisfied  of  rec- 
ord by  the  first  sale.  This  court  has  already  said,  in  Hughes 
v.  Streeter,  24  111.,  647,  "  when  the  plaintiiF  has  sold 
property  in  satisfaction,  his  judgement  ceases  to  exist,  [124*] 
and  when  the  record  entry  is  vacated,  it  is  thereby  re- 
vived and  receives  new  vitality.  The  exercise  alone  of  judi- 
cial powers,  equal  to  that  which  first  made  the  decision,  can 
impart  new  life  to  a  judgment  which  has  been  satisfied."  The 
question  before  us,  then,  being  purely  one  of  relation,  the  case 
in  Blackford,  which  merely  decided  that  the  lien  had  never 
been  lost  or  suspended,  has  no  bearing. 

In  the  other  case  {Jackson  v.  Shaffer,  11  J.  R.,  519),  it  is 
impossible  to  say  whether  the  court  decided  that  the  lien  of 
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the  judgment  had  never  been  suspended,  or  that  upon  revivor 
by  scire  facias  the  lien  related  back  to  its  rendition,  even  to 
the  prejudice  of  intervening  incumbrancers.  If  the  latter,  we 
can  only  say  that,  justly  distinguished  as  that  court,  at  that 
period,  was,  we  cannot  adopt  a  doctrine  that  seems  to  us  so 
inconsistent  with  reason  and  justice,  and  one  that  is  certainly 
unsustained  by  any  other  authority,  so  far  as  we  have  been 
able  to  discover.  A  contrary  position  has  been  held  in  subse- 
quent cases  in  the  same  court,  as  well  as  in  various  other 
states.  Johnson  v.  Benedict,  13  J.  R,  533;  Taylor  v.  Ram- 
sey, 4  Hill,  619;  Tracy  v.  Tracy,  5  McLean,  456;  Bank  of 
Mobile  v.  Ford,  13  Ala.,  431;  Ross  v.  Weber,  27  III,  223; 
Norton  v.  Beaver,  5  Ohio,  178;  E^pes  v.  Randolph,  2 
Call,  103. 

Another  and  conclusive  reason  why  the  setting  aside  of  the 
sale  under  the  Lee  judgment  cannot  make  the  lien,  created  by 
the  order  of  revivor,  overreach  that  of  McCarn  &  Scott's  judg- 
ment is,  that  they  were  in  no  way  parties  to  that  proceeding, 
and  by  a  principle  of  universal  law,  their  rights  cannot  be  di- 
vested by  it.  Before  the  order  was  made,  they  held  the  undis- 
puted paramount  lien.  By  the  order,  it  is  claimed  their  lien 
was  substantially  destroyed  by  being  subordinated  to  another.. 
Yet  they  had  no  notice  that  such  order  would  be  applied  for, 
and  no  day  in  court  to  protect  their  rights.  On  what  prin- 
ciple of  law,  then,  can  this  order  be  considered  other  than  a 
nullity  as  to  them? 

The  practice  and  the  effect  of  setting  aside  sales  under  exe- 
cution, in  consequence  of  failure  of  title,  rest  on  very  plain 

principles.     The  order  should  never  be  made  except 
[125*]  upon  no*tice  to  the  judgment  debtor.     When  made 

after  such  notice,  a  prospective  lien  is  created.  Wheth- 
er it  is  retrospective  or  not  is  not  a  question  that  could  arise 
between  the  judgment  creditor  and  debtor,  as,  between  them, 
it  could  not  make  the  slightest  difference.  The  rights  of 
third  persons  are  not  affected,  because  they  are  not  in  court. 
An  order  expressly  subordinating  their  rights  would  be  a 
nullity.  If  the  judgment  creditor  claims,  on  equitable  grounds, 
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that  their  rights  should  be  subordinated  to  his  lien,  he  must 
proceed  by  bill  in  chancery,  make  them  parties,  and  give  them 
an  opportunity  to  defend.  A  decree  thus  made  would  of 
course  bind  all  the  parties.  An  order  made  as  in  this  case 
binds  only  the  plaintiff  and  defendant,  leaving  the  liens  of 
third  persons  where  they  stood  before. 
Judgment  affirmed. 


David  C.  Brent  vs.  Dykeman  Shook. 

Pleading  :  Description  of  plaintiff;  profert. 
Where  the  plaintiff,  in  his  summons  and  declaration,  described  himself 
as  "  Dykeman  Shook,  Sen.,  administrator  of  the  estate  of  Thomas 
Evarts,  deceased,"  but  the  declaration  contained  no  averment  that  he 
was  administrator,  or  sued  as  such :  Held,  that  said  description  did 
not  indicate  that  he  sued  in  his  representative  capacity,  but  was 
merely  a  description  of  the  person,  and  hence  that  it  was  unneces- 
sary to  make  profert  of  the  letters  of  administration. 

Appearance  ;  Judgment  :  Where  no  return  is  made  as  to  one  defendant. 
Where,  in  assumpsit  against  two  defendants,  one  was  served  with  pro- 
cess, who  alone  filed  a  demurrer,  but  no  return  was  made  as  to  the 
other,  and  the  cause  was  continued  at  the  return  term  by  an  order 
which  recited  that  "this  day  came  defendants  by  attorney,  and  on 
his  motion  it  is  ordered  by  the  court  that  this  cause  be  continued," 
etc. :  Held,  that  it  would  be  presumed  that  it  was  a  clerical  error  in 
writing  "  defendants  "  in  the  plural  when  the  singular  was  intended, 
and  that  there  was  no  error  in  rendering  judgment  against  the  de- 
fendant only  who  was  served  with  process.1 

Appeal  from  Circuit  Court  of  Warren  County. 

Assumpsit  by  appellee  against  appellant  and  Brown,  upon 
a  promissory  note,  payable  to  appellee  by  the  name  Dykeman 
Shook,  Sen.,  administrator  of  Thomas  Evarts,  deceased.  As 
appears  from  the  return,  Brent  alone  was  served  with  process, 
no  return  being  made  as  to  Brown. 

The  case  is  sufficiently  stated  in  the  opinion. 

1  See  Flake  v.  Carson,  33  111.,  518,  and  notes. 
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A.  G.  <&  I.  ITirhpatrick,  for  appellant.  John  J.  Glenn, 
for  appellee. 

[127*]       *Walker,  C.  J.     We  are  asked  to  reverse  the  judg- 
ment of  the  court  below,  because  the  demurrer  to  ap- 
pellee's declaration  was  overruled.     It  is  insisted  that  appellee 
sued  as  administrator  and  failed  to  make  profert  of  his  letters 
of  administration,  and  that  the  declaration  was  for  that  rea- 
son defective.     He  is  described  in  the  declaration1  as 
[128*]  Dykeman  Shook,  Sen.,  administrator  of  the  estate  *of 
Thomas  Evarts,  deceased.     But  there  is  no  averment 
that  he  was   administrator,    or  that  he  sued  as  such.     This 
description  of  appellee  does  not  indicate  that  he  sued  in  his 
representative  capacity.     It  simply  distinguishes  him  from  all 
other  persons  of  the  same  name.     It  is  merely  a  description 
of  the  person,  and  this  being  so,  it  was  unnecessary  to  make 
profert  of  the  letters  of  administration. 

It  is  likewise  insisted  that  the  court  erred  in  rendering 
judgment  against  one  defendant  when  both  were  in  court.  By 
the  sheriff's  return  it  appears  that  Brent  was  served,  but  no 
return  is  made  as  to  Brown.  The  cause  was  continued  at  the 
return  term,  by  an  order  which  recites  that,  "  this  day  came 
defendants  by  attorney,  and  on  his  motion,  it  is  ordered  by  the 
court  that  this  case  be  continued,"  etc.  The  order  seems  to 
be  contradictory,  as  the  person  or  persons,  whichever  it  be,  is 
referred  to  in  both  the  singiilar  and  plural  number.  But  we 
see  that  Brent  was  alone  served  with  process,  and  he  alone  filed 
a  demurrer,  nor  is  there  anything  else  in  the  record  to  indi- 
cate that  Brown  ever  entered  his  appearance,  until  this  entry 
was  made  by  the  clerk.  We  see  the  attorney  avoided  entering 
his  appearance,  or  doing  anything  by  which  it  might  be  in- 
ferred that  such  was  the  design.  We  must  therefore  conclude 
that  it  was  a  clerical  error  in  writing  "  defendants  "  in  the 
plural  when  the  singular  was  intended.  This  was  easily  done, 
as  the  addition  of  a  single  letter  made  the  change. 

1  Also,  in  the  summons. 
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The  judgment  of  the  court  below  is  therefore  affirmed. 
Judgment  affirmed. 


Davenport  Fisher  ys.  Dennis  Haggerty. 

Agent  :     When  personally  liable  on  contract  made  by  him. ! 

Where  Haggerty  was  employed  by  Fisher  &  Sons,  at  $3  per  day,  in  haul- 
ing beef  and  pork ;  and,  upon  quitting  work  at  six,  P.  M.,  was  requested 
by  Davenport  Fisher,  who  was  acting  as  clerk  and  general  agent  for 
Fisher  &  Sons,  to  continue  hauling,  which  he  refused  to  do  unless 
paid  for  the  work  done  after  working  hours,  which  was  agreed  to  by 
Davenport  Fisher,  and  the  work  was  performed  in  accordance  with 
such  request:  Held,  in  an  action  against  Davenport  Fisher,  to  recov- 
for  the  work  so  performed,  in  which  it  was  insisted  that,  Haggerty, 
being  aware  that  said  Fisher  was  acting  merely  as  an  agent  for  Fish- 
er &  Sons,  the  action  could  not  be  maintained ;  that  the  undertaking 
being  an  express  one  by  Davenport  Fisher,  the  action  was  properly 
brought  against  him. 

Maxim  :    Be  minimis,  etc. 
In  this  case  the  same  verdict  for  $1.65  having  been  found  by  two  juries, 
it  was  considered  that  the  maxim,  de  minimis  non  curat  lex,  might 
well  be  applied.  9 

Error  to  Circuit  Court  of  Marshall  County. 

This  action  was  originally  brought  before  a  justice  of  the 
peace  by  Haggerty  against  Fisher,  upon  an  account,  of  which 
the  following  is  a  copy: 

1863.     "  Dayenport  Fisher,  to  Dennis  Haggerty,    Dr. 
June  G.         To  hauling  11  loads  of  pork  after  working 

hours,  25  cents  load,  -  -  $2.75." 

The  evidence  showed  that  Haggerty,  who  was  employed  by 
Fisher  &  Sons  at  three  dollars  per  day,  in  hauling  beef  and  pork, 
upon  ceasing  to  work  at  six  o'clock  P.  M.,  was  requested  by 
plaint  iff'  in  error  to  keep  on  work,  which  request  was  refused, 
unless  extra  pay  was  allowed  for  the  labor  done  after  working 
hours,  which  being  refused,  he  left;  but  soon  after,  upon  the 

1  See  Wheeler  v.  Reed,  ante,  81. 

*  See  McNutt  v.  Dickson,  42  111,  498. 
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plaintiff  in  error  sending  him  word  to  return  and  he  would 
give  him  extra  pay,  he  went  back  and  performed  the  labor 
specified  in  the  above  account.  Plaintiff  in  error  at  this  time 
was  clerk  and  general  agent  of  said  firm,  Fisher  &  Sons,  and 
insists  in  defense  that,  inasmuch  as  he  was  acting  as  their 
agent,  of  which  Haggerty  was  well  aware,  the  action  could 
not  be  maintained  against  him. 

The  judgments  in  both  the  courts  below  were  for  the  plain- 
tiff, the  damages  awarded  in  the  circuit  court  being  $1.65. 

James  St.  Clair  Boal,'iov  plaintiff  in  error.  John  Bums, 
for  defendant  in  error. 

[130*]  *  Breese,  J.  This  is  a  very  trifling  case,  indeed, 
and  should  not  have  been  brought  to  this  court,  as 
there  is  no  important  principle  involved  in  it. 

The  evidence  was  clear,  that  plaintiff  in  error  undertook 
and  promised  to  pay  defendant  in  error  for  his  extra  work, 
done  after  the  usual  hours  of  labor.  It  was  an  express  under- 
taking of  his  own,  and  the  suit  was,  therefore,  properly 
brought  against  him. 

Two  juries  have  fully  investigated  the  facts,  and  have  found 
the  same  verdict,  and  we  have  no  disposition  —  only  one  dol- 
lar and  sixty-five  cents  being  involved,  and  which  is  nearly 
all  the  defendant  in  error  ever  claimed  of  the  plaintiff —  to  go 
very  much  into  a  detailed  and  scrutinizing  examination  of  the 
testimony.  The  maxim,  de  minimis  non  curat  lex ,  might 
well  be  applied  here. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Alfred  Hull  vs.  Jacob  Kohlsaat. 

J  ddgmentb  :     For  what  rendered. 
Judgments  are  only  rendered  for  a  specific  sum  of  money,  leaving  them 
to  be  discharged  in  whatever  has  been  rightfully  made  a  legal  tender 
for  the  payment  of  debts. 

Contracts  :  Payable  in  "  American  gold."1 
A  note  was  executed  in  the  following  terms :  "April  1,  1862.  Six  months 
after  date  I  promise  to  pay  to  Alfred  IIull,  or  order,  seventy-five  dol- 
lars, with  ten  per  cent,  interest,  without  defalcation,  for  value  received, 
in  American  gold :"  Held,  that  a  fair  construction  of  the  note  did  not 
make  it  specifically  payable  in  "  American  gold ;"  but  that  its  obvious 
grammatical  meaning  was,  that  the  value  for  which  the  note  was  given 
was  that  kind  of  gold.  The  maker  thereby  contracted  to  pay  a  spe- 
cified sum  of  money  in  dollars,  without  specifying  the  kind,  and  the 
law  implies  that  they  shall  be  such  as  are  a  legal  tender  for  the  pay- 
ment of  debts. 

Appeal  from  Circuit  Court  of  Jo  Daviess  County. 

Debt,  brought  in  the  circuit  court,  by  appellant  against  ap- 
pellee, upon  a  sealed  note  executed  by  the  latter,  a  copy  of 
which  will  be  found  in  the  opinion  of  the  court. 

Upon  the  trial  before  the  court,  without  a  jury,  evidence 
was  introduced  by  the  plaintiff  showing  that  gold  was  at  fifty- 
eight  per  cent,  premium  above  United  States  treasury  notes; 
but  the  court  rendered  judgment  for  only  the  face  of  the  note,. 
$75,  with  $14.85  damages,  being  ten  per  cent,  interest  thereon. 

Upon  appeal,  it  was  insisted  by  the  appellant  that  whether 
said  judgment  was  erroneous  or  not,  depended  upon  the  decis- 
ion of  the  court  upon  the  following  propositions: 

"  If  this  written  instrument  is  a  special  contract  for  the 
payment  of  gold,  and  the  court  holds  that  the  contract  for  gold 
can  be  liquidated  and  satisfied  by  the  payment  of  anything 
else,  then  the  appellant  is  entitled  to  a  judgment  for  such 
quantity  or  such  an  amount  of  the  article  or  thing  as  will  be 
equivalent  to  the  value  of  the  gold. 

k*  This  depends  on  whether  or  not  congress  has  the  power 
to  pass  the  paper  tender  bill  of  February  25,  1862.     If  it  has 

1  See  Whetstone  v.  Volley,  post,  328. 
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not  the  constitutional  power  to  pass  such  a  law,  then  all  con- 
tracts will  be  paid  in  the  money  of  the  constitution,  which  is 
gold  and  silver,  and  when  judgments  are  rendered,  parties  can 
collect  their  executions  in  such  money. 

"  If  the  law  is  constitutional,  and  the  appellee  is  permitted 
to  satisfy  this  contract  for  gold  by  the  payment  of  paper  tender 
notes,  then  he  must  pay  such  a  quantity  of  those  paper  tender 
notes  as  will  be  equivalent  to  the  market  value  of  the  gold." 

L.  Shissler  and  D.  Sheean,  for  appellant.  M.  Y.  John- 
son, for  appellee. 

[132*]  *  Walker,  C.  J.  The  judgment  in  this  case  is  for  dol- 
lars, neither  specifying  one  kind  nor  another.  We  are  at 
a  loss  to  perceive  how  the  question  made  in  this  case  can  arise 
on  this  record.  Judgments  are  only  rendered  for  a  specific 
sum  of  money,  leaving  them  to  be  discharged  in  whatever  has 
been  rightfully  made  a  legal  tender  for  the  payment  of  debts. 
In  this  case,  this  practice  seems  to  have  been  strictly  observed. 

It,  however,  seems  to  be  supposed  that  the  note  sued  upon 
required  the  rendition  of  a  judgment  for  the  sum  due,  to  be 
discharged  in  gold  coin.  The  note  is  this:  "April  1st,  1882. 
Six  months  after  date,  I  promise  to  pay  to  Alfred  Hull,  or 
order,  seventy-five  dollars,  with  ten  per  cent,  interest,. without 
defalcation,  for  value  received,  in  American  gold.  Even  if 
the  practice  was  as  is  contended,  a  fair  construction  of  this 
note  does  not  make  it  specifically  payable  in  "  American  gold." 
Its  obvious  grammatical  meaning  is,  that  the  value  for  which 
the  note  was  given  was  that  kind  of  gold.  Not  that  the  maker 
will  pay  in  gold.  He  contracts  to  pay  a  specified  sum  of 
money  in  dollars,  without  specifying  the  kind,  and  the  law 
implies  that  they  shall  be  such  as  are  legally  a  tender  for  the 
payment  of  debts. 

Had  the  words  "  in  American  gold"  immediately  followed  the 
word  "  dollars,"  in  the  note,  then  it  might  have  been  payable 
as  it  is  now  contended.  But  being  connected  with,  and 
[133*]  following  ^immediately  after,  the  words  "  value  re- 
ceived," they  relate  to  these  latter  words.  They  point 
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out  what  was  the  value  which  the  maker  had  received  from 
the  payee.  The  question  whether  this  judgment  may  be  dis- 
charged in  United  States  treasury  notes  is  not  presented  by 
this  record,  and  will  not  therefore  be  discussed  at  this  time. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 


Nicholas  P.  Iglehart  et  ux.  vs.  "William  "W.  Bierce  et  al., 
Receivers,  etc. 

Mortgage  :  To  secure  a  bond,  the  validity  of  which  was  to  depend  on  the 
performance  of  a  condition  precedent. 
Where  a  person  was  indebted  to  a  bank  in  a  certain  sum ;  and,  the  bank 
becoming  insolvent,  a  compromise  was  entered  into  between  its  re- 
ceivers and  said  debtor,  whereby  the  debtor  was  to  be  released  in  con- 
sideration of  his  securing  the  prompt  payment  of  one-half  the  debt, 
which  was  done  by  the  debtor's  executing  his  bond,  secured  by  mort- 
gage on -real  estate,  and  conditioned  tor  the  payment  of  $500  cash, 
and  the  balance  in  five  equal  annual  payments,  with  a  proviso  there- 
under written,  that  if  the  receivers  should  not  obtain  the  ratification 
of  said  compromise  by  a  certain  court,  said  bond  should  be  void ; 
and  the  agreement  ratified  by  the  court,  as  recited  in  the  order  con- 
firming it  was,  that  the  said  balance  was  to  be  paid  in  three  equal  an- 
nual payments:  Held,  on  a  bill  filed  to  foreclose  the  mortgage,  that 
it  was  incumbent  on  the  complainants  to  aver  and  prove  a  full  com- 
pliance  on  their  part,  by  showing  that  the  ratification  on  which  the 
validity  of  the  mortgage  depended  was  obtained ;  and  that,  the  terms 
of  the  compromise  agreed  upon  not  having  been  ratified  by  the  court, 
the  bill  could  not  be  maintained. 

Receivers  :  Appointed  in  another  state  may  maintain  suit  upon  bond  and 
mortgage  in  courts  of  this  state. 
Where  a  bond  and  mortgage  upon  real  estate  in  this  state  are  executed 
to  a  receiver  of  an  insolvent  bank,  appointed  by  a  court  of  another 
state,  such  receiver  may  bring  suit  upon  the  bond  and  mortgage  in 
the  courts  of  this  state. 

Same  :    Successor  may  also  sue  in  this  state. 
So,  the  successor  of  such  original  receiver,  in  whom,  by  the  order  of  the 
court  of  such  other  state  appointing  him,  all  the  property  and  assets 
of  the  bank  in  the  possession  of  the  original  receiver  have  become 
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vested,  may  enforce  his  equitable  rights,  as  such  successor,  in  the 
courts  of  this  state,  by  suit  upon  the  bond  and  mortgage  executed  to 
the  original  receiver. 

Equitable  Assignment:  Foreclosure  bill  maintainable  by  equitable, as- 
signee in  Ms  own  name. 
Where  a  bond  and  mortgage  are  executed  to  a  receiver  of  an  insolvent 
bank,  and  a  successor  is  appointed  by  an  order  which  vests  in  the 
successor  all  the  property  and  assets  of  the  bank  in  the  hands  of  the 
original  receiver;  though  at  law  such  successor  might  not  be  able  to 
maintain  a  suit  in  his  own  name,  but  must  sue  in  the  name  of  the 
original  receiver  for  his  use,  as  successor,  yet,  being  an  equitable 
assignee,  he  may  in  equity  maintain  a  bill  to  foreclose  the  mortgage 
in  his  own  name,  although  there  has  been  no  regular  assignment  to 
him,  under  the  hand  of  the  original  receiver. 

Parties  in  Chancery:  To  bill  by  receiver  of  an  insolvent  bank  to  foreclose 
mortgage  to  himself  as  receiver. 
Where  a  banking  corporation  has  been  declared  insolvent  by  the  judg- 
ment of  a  court  of  competent  jurisdiction,  and  all  its  assets  vested  in 
a  receiver,  such  corporation  is  not  a  necessary  party  to  a  bill  to  fore- 
close a  mortgage  executed  by  a  debtor  of  the  corporation  to  the  re- 
ceiver as  such,  to  secure  a  debt  originally  due  from  him  to  such  cor- 
poration, and  which  has  become  vested  in  such  receiver.  The  bank 
being  insolvent,  and  all  its  property  passed  to  the  receiver,  the  prima 
facie  intendment  is,  that  it  has  no  property  or  interest  in  jeopardy. 

Error  to  Superior  Court  of  Chicago. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 
Arrington  <&  Dent,  for  plaintiffs  in  error.    Waite  <&  Towne, 
for  defendants  in  error. 

[136*]       *Breese,  J.     This  was  a  bill  in  chancery  in  the 
superior  court  of  Chicago,  to  foreclose  a  mortgage, 
[137*]  brought    by   the  defendants    in    error   *against    the 
plaintiffs  in   error,  in  which  a  decree  passed  against 
them  on  the  7th  of  February,  1863,  for  the  sum  of  fourteen 
thousand  five  hundred  and  seventy-four  and  ninety- three  one- 
hundredths  dollars  and  costs,  and  a  sale  of  the  mortgaged 
premises  ordered  to  satisfy  the  same,  unless  the  same  should 
be  paid  within  ten   days.      From    this   decree  the  plaintiffs 
prosecute  this  writ  of  error,  assigning  as  errors  that  the  supe- 
rior court  erred  in  rendering  any  decree  for  the  complainants, 
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and  in  not  dismissing  the  bill;  and  tbat  the  decree  was  for  a 
sum  greater  than  the  amount  due  on  the  mortgage. 

The  facts  of  the  case  are,  that  the  plaintiff  in  error,  Nicho- 
las P.  Iglehart,  was  indebted  to  the  bank  of  Circleville,  Ohio, 
at  the  time  of  its  collapse,  in  the  sum  of  nine  thousand  eight 
hundred  and  twelve  and  sixty-one  one-hundredths  dollars. 
Henry  F.  Page  and  William  P.  Darst  were  appointed  receiv- 
ers of  the  assets  and  effects  of  this  bank,  and  on  the  21st  of 
September,  1863,  plaintiffs  in  error  executed  to  them  a  mortgage 
and  bond  on  certain  real  estate  in  Chicago,  and  in  Cook  county. 
This  mortgage  recites  this  indebtedness  —  that  they  had  com- 
promised their  claims  against  him,  and  agreed  to  release  him 
in  consideration  that  he  would  secure  to  them  the  prompt  and 
punctual  payment  of  one-half  of  said  amount,  viz.:  $4,906.30, 
in  the  manner  and  at  the  times  thereinafter  specified,  and  that 
he  had  executed  his  bond  of  the  same  date  in  the  penalty  of 
$10,000,  conditioned  for  the  payment  unto  them,  their  execu- 
tors, administrators  or  assigns,  of  said  $4,906.30,  as  follows: 
$500  cash,  and  the  balance  in  five  equal  payments  annually  of 
$881.26  each,  with  interest  at  six  per  cent.,  payable  annually 
upon  the  whole  sum  remaining  unpaid,  with  the  understand- 
ing that  if  default  should  be  made  in  the  payment  of  either 
of  said  installments,  and  if  such  default  should  continue  for 
ninety  days,  then  the  whole  of  said  $9,812.61,  less  what  might 
be  paid  thereof,  should  forthwith  become  due  and  demanda- 
ble;  and  with  a,  proviso  written  under  said  bond,  that  if  said 
Page  and  Darst  should  not  obtain  the  ratification  of  said  com- 
promise by  the  court  of  common  pleas  of  Pickaway  county, 
Ohio,  said  bond  should  be  void. 

*The  first  question  presented  is,  inasmuch  as  the  [138*] 
bond  was  to  be  of  no  validity  unless  the  court  of  com- 
mon pleas  of  Pickaway  county,  Ohio,  ratified  the  compromise, 
Did  that  court  ratify  it? 

The  decree  does  not  so  find,  nor  does  the  proof  show  such 

ratification.     That  proof  shows  the  ratification  of   a  contract 

different  in  its  terms  from  the  one  made  by  the  receivers, 

with  Iglehart.     By  their  agreement,  after  the  payment  of  five 
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hundred  dollars  in  cash,  the  balance  was  to  be  secured  by 
notes  and  mortgage  having  five  years  to  run,  and  this  is  the 
mortgage  in  this  suit,  and  "by  its  terms  it  was  to  be  null  and 
void  unless  ratified  by  the  court  in  Ohio.  The  court  in  Ohio 
did  not  ratify  that  agreement,  but  recite  one  different  in  its 
provisions,  which  they  did  ratify  and  confirm.1 

It  was  incumbent  on  the  defendants  in  error  to  aver  and 
prove  a  full  compliance  on  their  part,  by  showing  that  the 
ratification  was  obtained.  The  validity  of  the  mortgage  de- 
pended on  this. 

It  may  be,  as  claimed  by  the  defendants  in  error,  a  clerical 
error  has  intervened  in  reciting  the  terms  of  the  compromise. 
It  may  be  so,  but  we  have  no  authority  for  so  saying.  The 
record  of  the  court  of  common  pleas  must  speak  for  itself,  and 
it  is  not  open  to  explanation  or  correction  by  parol  proof. 

The  terms  of  this  compromise  not  having  been  ratified  by 
the  court  of  common  pleas  of  Pickaway  county,  Ohio,  and  as 
the  validity  of  this  mortgage  depended  on  such  ratification,  it 
follows,  the  defendants  in  error  were  not  in  a  position  to  in- 
stitute these  proceedings. 

The  plaintiff  in  error  cannot  be  adjudged  to  be  in  default 
until  the  compromise,  which  is  the  basis  of  the  mortgage,  has 
been  ratified.  He  has  a  right  to  insist  on  that,  before  he  can 
be  called  upon  to  make  the  stipulated  payments. 

Another  point  is  made  by  the  plaintiff  in  error,  which  it  is 
necessary  to  dispose  of,  as  the  case  may  be  again  tried  if  a  rat- 
ification is  obtained.  He  contends  that  the  complainants,  the 
defendants  in  error,  not  being  the  parties  to  whom 
("139*]  the  mortgage  was  given,  nor  the  heirs  or  assignees  of 
Page  and  Darst,  are  not  entitled  to  bring  suit  on  the 
mortgage  in  our  courts. 

In  support  of  this  proposition,  the  case  of  Booth  v.  ClcwJc, 
17  How.  (U.  S.),  330,  is  cited.  "We  do  not  think  that  case  is 
like  this  in  principle  or  in  the  facts.  There,  the  receiver  ap- 
pointed by  the  court  of  New  York  attempted  to  sue  in  the 

1  The  agreement  ratified  by  the  court,  as  recited  in  the  order  confirming 
it,  was  that  the  residue  was  to  be  paid  in  three  equal  annual  payments. 
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eourt  of  tlie  District  of  Columbia,  and  the  court  held  the  re- 
ceiver had  no  power  out  of  the  jurisdiction  appointing  him. 
In  the  case  before  us,  the  bond  and  mortgage  were  made  to 
Darst  and  Page,  and  transferred  to  the  complainants  by  the 
action  of  the  proper  court  in  Ohio.  Now,  as  Darst  and  Page 
could  have  sued  on  the  bond  and  mortgage  in  our  courts,  and 
as  all  their  interest  in  the  thing  has  passed  to  complainants, 
but  not  bj  a  regular  assignment  under  the  hands  of  Darst 
and  Page,  yet  by  the  transfer  to  them,  as  the  successors  of 
Darst  and  Page,  all  the  equitable  right  to  the  same  has  be- 
come vested  in  complainants,  and  they  can  enforce  it  in  our 
courts.  It  is  the  mere  question,  Will  a  court  of  equity  pro- 
tect the  rights  of  an  equitable  assignee? 

These  complainants  are  the  successors  of  Darst  and  Page, 
originally  appointed  receivers  of  this  bank,  and  by  the  order 
appointing  them,  all  the  property  and  assets  of  the  bank  in 
their  possession  became  vested  in  the  complainants.  Though 
at  law  they  might  not  be  enabled  to  sue  in  their  own  names, 
yet  in  equity  the  rule  is  different.  Whilst  the  former  would 
require  the  proceedings  to  be  in  the  name  of  Darst  and  Page, 
for  their  use,  to  whom  the  bond  and  mortgage  were  made,  by 
the  latter,  the  equities  of  their  assignees  will  be  protected  and 
enforced  in  a  court  of  equity,  by  a  suit  in  the  name  of  such 
assignees.  They  are  the  only  parties  in.  interest  since  their 
appointment,  and  equity  will  afford  them  relief  in  this  suit. 
Dixon,  Assignee,  v.  Buell,  Adm'r,  21  111.,  203;  Olds  v. 
Cummings  et  al.,  31  id.,  191;  Townsend  v.  Carpenter,  11 
Ohio  21.  Calling  them  "  receivers,"  is  mere  description  of 
the  person. 

The  next  point  made  by  the  plaintiff  in  error  is,  that  the 
Bank  of  Circleville  was  not  made  a  party. 

*¥e  see  no  force  in  this  objection.  That  was  a  de-  [140*] 
funct  and  insolvent  corporation,  so  declared  by  the 
judgment  of  a  court  of  competent  jurisdiction  in  Ohio,  and 
all  their  assets,  rights,  credits  and  effects  passed  into  the  pos- 
session and  control  of  the  complainants.  The  interest  of  the 
bank  in  this  proceeding  and  suit  has  not  been  pointed  out, 
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and  we  are  unable  to  discover  it.  The  bank  being  insolvent, 
and  all  its  property  passed  to  the  receivers,  the  prima  facie 
intendment  is,  that  they  have  no  property  or  interest  in  jeop- 
ardy. The  prior  receivers  may  have  some  interest,  and  they 
have  been  made  defendants.  As  in  a  case  of  bankruptcy,  all 
the  bankrupt  has  is  a  mere  right  to  call  upon  the  assignees 
for  an  account;  but  the  presumption  being  that  there  is  not 
enough  for  the  creditors,  he  is  not  considered  as  having  such 
an  interest  in  the  property  as  will  entitle  him  to  maintain  a 
suit  respecting  it;  so  that,  prima  facie,  the  bankrupt  has  no 
demands.  1  Dan.  Ch.,  71.  There  is  no  conceivable  interest 
which  the  bank  can  have  in  this  mortgage. 

For  the  reasons  given,  the  decree  must  be  reversed,  the  de- 
fendants in  error  having  no  cause  of  action. 

Decree  reversed. 


School  Directors  of  District  No.  5,  in  Town  24,  Eange  10, 
in  Ogle  County,  vs.  School  Directors  of  District  No.  1, 
in  the  same  township. 

School  Trustees  :    Powers  of  with  reference  to  moneys  collected  for  school 
purposes. 
The  trustees  of  schools  of  a  township  are  public  officers  vested  with  the 
power  to  determine  to  what  district  money  collected  for  school  pur- 
poses shall  belong. 

School  Directors  :  Not  liable  to  another  district  for  money  paid  to  fltem 
by  order  of  school  trustees. 
Where  moneys  levied  and  collected  for  school  purposes  have  been,  by 
order  of  the  school  trustees  of  a  township,  paid  to  the  directors  of  a 
district  within  the  township,  since  the  school  directors  of  said  dis- 
trict could  not  refuse  to  receive  the  money  thus  ordered  by  the  trus- 
tees to  be  paid  to  them,  by  receiving  it,  they  do  not  become  liable  to 
an  action  by  another  district  claiming  it  as  having  been  levied  and 
collected  within  its  territory,  the  boundary  line  between  the  two  be- 
ing in  dispute.  If  the  district  so  claiming  the  money  has  any  action 
in  such  case,  it  must  be  against  the  trustees  of  the  township. 

Appeal  from  Circuit  Court  of  Ogle  County. 
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Assumpsit  by  appellees  against  appellants  for  money  al- 
leged to  have  been  improperly  paid  to  appellants  by  the  town- 
ship treasurer,  by  order  of  the  board  of  trustees  of  the  town- 
ship, the  same  having,  as  is  alleged,  been  levied  and  collected 
as  a  district  tax  for  school  purposes  upon  real  estate  and  per- 
sons situated  in  and  residents  of  the  appellees'  district,  the 
boundaries  between  which  and  the  district  of  appellants  are  in 
dispute. 

Yerdict  and  judgment  below  for  plaintiffs. 

H.  A.  Mia,  and  Leland  &  Blanchard,  for  appellants. 
Glover,  Cook  &  Campbell,  for  appellees. 

*Breese,  J.     The  money  sued  for  in  this  case  by  dis-  [141*] 
trict  one  against  district  five,  was  paid  to  district  live,  by 
order  of  the  board  of  trustees  of  the  township  in  which  those 
districts  are. 

The  trustees  were  public  officers  vested  with  the  power  to 
determine  to  what  district  money  collected  for  school  purposes 
shall  belong.  The  school  directors  of  five  could  not  refuse  to 
receive  the  money  thus  ordered  by  the  trustees  to  be 
paid  to  *them;  by  receiving  it,  they  did  not  become  [142*] 
liable  to  an  action  by  another  district  claiming  it. 

If  district  one  has  any  action  it  must  be  against  the  trustees 
of  the  township.     The  judgment  is  reversed. 

Judgment  reversed. 


John  M.  King  vs.  Myron  P.  Bush  and  George  Howard. 

Alteration  of  Written  Contracts:  Effect,  as  evidence,  of  admission  of 
correctness. 
Where  a  promissory  note  past  due  is  presented  to  its  maker  for  payment 
and  he  admits  it  to  be  correct,  this  is  evidence  that  an  alteration,  ap- 
parent on  the  face  of  the  note,  was  made  previous  to  its  execution,  or, 
if  afterwards,  that  it  was  made  with  the  maker's  consent. 
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Payment:     Evidence  of . 

A  letter  from  a  third  party  (not  the  maker),  to  the  payee  of  a  note,  con- 
taining  a  direction  to  the  payee  to  pay  the  note  out  of  the  proceeds  of 
goods  of  such  third  party  in  the  payee's  hands  for  sale,  is  inadmis- 
sible as  evidence  of  payment  of  the  note,  unless  it  appears  that.the 
request  has  been  complied  with. 

Appeal  from  Superior  Court  of  CJdcago. 
Assumpsit  by  Myron  P.  Bush,  and  G-eorge  Howard  against 
John  M.  King,  upon  the  following  promissory  note: 

"  $349  -&V  Ottawa,  III.,  Jime  26,  i860. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
Bush  &  Howard,  three  hundred  and  forty  nine  -^£5-  dollars  at 
their  office  in  Buffalo,  1ST.  Y.,  value  received. 

Jno.  M.  King." 

When  the  note  was  offered  in  evidence  upon  the  trial,  its 
admission  was  objected  to  by  the  defendant,  on  the  ground 
that  the  amount  therein  specified  appeared  to  have  been  altered 
by  a  change  of  the  number  of  cents. 

Thereupon,  evidence  was  introduced  by  the  plaintiffs  in  ex- 
planation thereof,  Isaac  Bush  testifying  in  substance  that  the 
note  in  question  was  by  him  presented  to  defendant  in  March, 
1861;  that  said  note  was  at  that  time  the  same  as  it  was  at 
the  time  of  the  trial;  that  defendant  said  he  thought  it  was 
paid,  and  after  referring  to  his  book,  said  that  its  amount  was 
correct;  that  defendant  on  that  occasion  looked  at  the  note, 
and  the  witness  thought  he  took  it  in  his  hand,  but  that  his 
attention  was  not  called  to  the  alterations,  and  witness  did  not 
know  whether  he  was  aware  of  them  or  not. 

Defendant's  objection  was  thereupon  overruled,  and  the 
note  read  in  evidence. 

Wendell  K.  King  then  testified  in  behalf  of  defendant,  that 
hides  were  sent  to  him  at  Chicago  by  the  defendant  to  pay 
6aid  note. 

The  following  letters,  written  by  said  Wendell  R.  King, 
were  then  offered  in  evidence  by  defendant,  but,  being  objected 
to  by  plaintiffs,  were  excluded  by  the  court: 
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"Messrs.  Bush  &  Howard,  Buffalo,  N.  Y.: 

"  The  lot  of  120  country  hides  were  bundles  containing  calf 
skins,  and  had  one  knot  in  the  string.  I  would  say,  open  all 
of  that  lot  before  weighing,  as  they  belong  to  another  party. 
I  hope  to  have  accounts  of  the  entire  soon.  If  these  are  de- 
sirable, I  can  make  you  further  shipments. 

"Wendell  R.  King." 

"  Chicago,  Oct.  12th,  i860. 
"  Messrs.  Bush  &  Howard,  Buffalo,  N.  Y. : 

"  I  hope  you  will  be  able  to  dispose  of  the  777  hides  by 
29th  inst.  I  wish  to  pay  John  M.  King's  note  with  the  pro- 
ceeds due  you  at  that  time,  for  $349.52.  Other  dealers  in 
your  city  report  the  market  active.  I  leave  it  entirely  with 
you  as  to  the  propriety  of  sending  them  to  N.  Y.  Kease  and 
Pearsall  are  a  good  house  to  ship  to,  if  you  have  no  preference. 

"  Wendell  R.  King." 

"  Chicago,  Oct.  20th. 
"  Messrs.  Bush  &  Howard,  Buffalo,  N.  Y.: 

"  Your  letter  of  the  18th  is  in,  and  noted.  My  letters  from 
N.  Y.,  same  date,  report  sales  of  some  of  my  hides  at  9c.  cash, 
and  9J  at  6  m.  In  view  of  these  facts  I  would  say,  you  may 
take  the  entire  lot  at  8c.  net,  as  you  propose  in  your  letter. 
There  were  several  bundles  of  calf  in  the  120  lot,  that  should 
sell  for  a  higher  price.  Wendell  R.  King." 

"  Chicago,  Nov.  jd,  i860. 
"Messrs.  Bush  &  Howard,  Buffalo,  "N".  Y.: 

"  On  the  11th  day  of  Sept.,  I  sent  you  897  hides,  green 
salted,  to  sell  for  my  ace.  Since  then  I  have  sent  to  New 
York  3,100,  that  have  been  sold  from  8 J  to  9Jc.  To-day  I 
received  a  telegraph  from  you,  for  which  I  paid  $1.80,  which 
amount  you  may  place  to  my  credit.  I  will  not  submit  to 
these  hides  being  sold  now  at  panic  prices.  The  hides  are 
worth  all  I  drawed  for,  and  the  amount  of  J.  M.  King's  note, 
$349.52,  which  amounts  they  are  intended  to  pay.  When 
they  are  sold  at  decent  prices  and  fall  short  of  balance  I  will 
remit.  Wendell  R.  King." 
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Said  Wendell  R.  King  also  testified  that  he  was  never  re- 
quested by  plaintiffs  to  pay  said  note;  that  on  October  12th, 
hides  were  worth  8  to  8f  cents  per  pound  in  Buffalo,  and  that 
if  his,  witness',  hides  had  been  sold  at  that  time  the  pro- 
ceeds would  have  paid  all  advances,  the  note  in  question,  and 
left  a  margin  for  witness  beside;  that  he  did  not  know  what 
they  did  with  them;  that  witness  was  called  upon  by  Isaac 
Bush,  in  March,  1861,  to  pay  said  note;  that  the  hides  sent 
by  witness  were  sold  in  June,  1861,  at  about  5  to  5^-  cents  per 
pound;  that  witness  did  not  receive  any  answer  from  plain- 
tiffs to  his  letter  of  October  18th  until  November  23d;  that 
before  said  hides  were  sent,  about  September  7,  1861,  How- 
ard, one  of  the  plaintiffs,  told  witness  he  would  allow  him 
8  cents  for  hides  delivered  in  Buffalo,  and  would  dispose  of 
light  hides,  which  he  could  not  use,  for  8  to  8-J-  cents,  and 
would  pay  his  draft  to  6^-  cents  per  pound  on  shipments;  that 
two-thirds  or  three-fourths  of  the  hides  sent  by  witness  were 
such  as  he  could  use,  and  had  agreed  to  take;  but  that  he 
found  fault  with  the  hides  and  refused  to  take  them,  and  that 
witness  then  directed  him  to  dispose  of  them. 

The  following  instructions  were  then  given  for  plaintiff: 

(1)  If  the  jury  believe,  etc.,  that  the  defendant  admitted 
the  note  in  question  to  be  correct,  after  the  alteration,  and 
when  it  it  was  presented  to  him  by  the  witness,  then  the  jury 
would  be  justified  in  finding  for  the  plaintiffs  on  said  note,  if 
they  believed,  etc.,  that  the  alteration  was  honestly  made  by 
the  express  or  implied  consent  of  the  maker. 

(2)  If  the  jury  believe,  etc.,  that  the  alteration  was  made 
at  the  time  the  note  was  made,  and  before  its  delivery,  then 
they  must  find  for  the  plaintiffs  on  said  note,  unless  the  jury 
believe  the  note  has  been  paid. 

Verdict  and  judgment  for  plaintiffs,  from  which  defendant 
appealed. 

Glover,  Cook  <&  Campbell,  for  appellant.  Eldridge  & 
Tourtellotte,  for  appellees. 

[146*]       *  Walker,  C.  J.     The  evidence  shows  that  the  note, 
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as  it  now  appears,  was  presented  to  appellant,  and  lie  ad- 
mitted it  to  be  correct.  This  is  evidence  that  the  alteration 
was  made  previous  to  its  execution,  or,  if  afterwards,  that  it 
was  done  with  his  consent.  If  it  was  unauthorized,  it  is  not 
probable  that  he  would  have  admitted  its  correctness.  He 
cannot  be  presumed  to  have  declared  that  the  amount  was 
correct  unless  it  was  true.  Men  are  not  usually  so  reckless 
of  their  interests  as  to  make  such  admissions,  when  their 
rights  are  thereby  injuriously  affected.  The  instruction  given 
to  the  jury  upon  this  evidence  was  therefore  correct. 

It  is  insisted  that  a  portion  of  the  proceeds  of  the  sale  of 
W.  R.  King's  hides,  sufficient  to  satisfy  this  note,  had  been 
appropriated  by  him  for  that  purpose.  It  appears  that  appel- 
lant trusted  to  his  brother  to  pay  the  note,  and  that  he  agreed 
to  do  so,  but  there  is  no  evidence  that  such  payment  was  ever 
made.  It  seems  that  W.  R.  King  directed  appellees,  by  letter, 
to  pay  the  note,  out  of  the  proceeds  of  his  hides  in  their  hands 
for  sale.  His  letters  to  them  were  therefore  irrelevant,  unless 
it  had  appeared  that  the  request  had  been  complied  with, 
and  for  that  reason  they  were  properly  rejected  as  'evidence. 
These  letters  only  showed  that  a  dispute  existed  between 
"W.  R.  King  and  appellees  as  to  whether  they  had  sold  the 
hides  for  a  proper  price,  or  had  accounted  correctly  to  him 
for  the  proceeds. 

Had  the  letters  contained  anything  tending  to  show  that 
appellees  regarded  this  note  as  paid,  then  they  would  have 
been  proper  evidence.  But  an  order  from  W.  R.  King  to 
apply  a  sufficient  portion  of  the  money  arising  from  a  sale  of 
the  hides,  did  not  discharge  the  note,  or  give  appellant  a  right 
to  sue  for  and  recover  the  money  from  appellees.  If  they 
sold  the  hides  for  less  than  the  market  price,  or  have  failed  to 
account  for  any  portion  of  the  money,  that  in  nowise  concerns 
appellant.  That  is  a  question  between  W.  R.  King  and  them, 
and  it  is  for  them  to  adjust.  If  appellant  furnished 
hides  to  *W.  R.  King  to  ship,  they  were  mixed  with  [147*] 
his  own,  and  shipped  in  his  name,  and  went  into  his 
account  with  appellees.     There  is  no  evidence  in  this  record 
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that  they  ever  knew  that  any  part  of  the  hides  belonged  to 
appellant.  If  the  proceeds  of  the  hides  were  applied  to  the 
payment  of  ~W.  R.  King's  note,  no  reason  is  perceived  why  they 
should  also  be  applied  to  the  payment  of  this  note.  So  far.  as 
we  can  see  from  this  record,  appellees  are  in  no  way  account- 
able to  appellant  for  any  portion  of  the  money  arising  from 
the  sale  of  the  hides.  Their  liability,  if  any  exists,  is  to  W. 
R.  King,  and  not  to  appellant. 

We  perceive  no  error  in  this  record,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


Charles  T.  Harvey  vs.  John  R.  Parsons. 

Contracts:  Payable  in  merchandise  at  a  certain  time,  at  option  of  vendor; 
demand  necessary-  to  determine  the  option. 
Parsons,  by  contract  dated  July  15,  1861,  sold  to  Harvey  a  sawing  ma- 
chine for  $975,  payable  $150  in  cash,  and  the  balance  in  Lake  Supe- 
rior pig  iron,  delivered  in  Chicago  during  the  season,  at  $26  per  ton, 
or  if  not  paid  in  that  season,  at  the  option  of  the  seller,  the  purchase 
money  to  be  on  interest  from  December  first  until  the  iron  was  deliv- 
ered the  next  spring.  The  iron  not  having  been  delivered,  suit  was 
brought  by  Parsons  on  January  3,  1862,  for  the  price  of  the  machine, 
without  having  made  any  demand  for  the  iron:  Held,  that  the  iron 
was  to  be  delivered  in  Chicago  during  the  season,  which  was  to  be 
understood  to  mean  the  season  of  navigation  on  the  lakes,  or,  if  not 
paid  in  the  season,  at  the  option  of  Parsons,  the  purchase  money  was 
to  be  on  interest  from  the  first  of  December  until  the  next  spring, 
when  the  iron  was  to  be  delivered ;  that  Parsons,  by  not  declaring  his 
option  in  the  fall,  elected  to  have  his  pay  in  iron  the  next  spring,  with 
interest  from  December  first;  and  that  Harvey,  having  until  the 
spring  of  1862,  within  which  to  make  payment  with  interest  from 
December  1,  1861,  was  not  liable  to  an  action  so  early  as  January 
1862,  which  was  prematurely  brought. 

Error  to  Superior  Court  of  Chicago. 

Assumpsit  brought  on  January  3,  1862,  by  John  R.  Par- 
eons  against  Charles  T.  Harvey  for  the  price  of  a  sawing  ma- 
chine, sold  to  Harvey  under  the  following  contract: 
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"  Chicago,  July  75,  1861. 

"  Charles  T.  Harvey  bought  of  John  R.  Parsons,  one  (1) 
Fairbanks  &  Wilmarth's  Sawing  Machine,  delivered  on  board 
at  Chicago,  for  nine  hundred  and  seventy-five  dollars  ($975), 
and  guarantied  to  be  in  all  respects  as  good  as  a  new  machine, 
and  in  perfect  order.  Terms  of  payment :  one  hundred  and 
fifty  dollars  ($150)  in  cash,  and  balance  in  Lake  Superior  pig 
iron,  delivered  in  Chicago  during  the  season,  at  twenty-six 
(26)  dollars  a  ton,  or,  if  not  paid  in  this  season,  at  the  option 
of  seller,  the  purchase  money  to  be  on  interest  from  Decem- 
ber first  (1st)  until  the  iron  is  delivered  next  spring.  The 
machine  to  be  tried  before  the  first  of  September,  and  can  be 
returned  at  the  seller's  within  that  time  by  forfeiture  of  the 
cash  payment,  and  no  further  claim  will  exist  if  machine 
proves  unsatisfactory.  J.  R.  Parsons." 

The  pig  iron  was  not  delivered  by  the  purchaser,  nor  de- 
manded by  the  vendor. 

Yerdict  and  judgment  for  plaintiff. 

James  E.  /Stark,  Jr.,  for  plaintiff  in  error.  E.  S.  Smith, 
for  defendant  in  error. 

*Breese,  J.     Parsons  sold  to  Harvey  a  sawing  ma-  [148] 
chine  for  nine  hundred  and  seventy -five  dollars,  guar- 
antied to  be  in  all  respects  as  good  as  a  new  machine, 
and  in  perfect  order.     The  terms  of  ^payment  were,  [149*] 
one  hundred  and  fifty  dollars  in  cash,  and  the  balance 
in  Lake  Superior  pig  iron,  delivered  in  Chicago  during  the 
season,  at  twenty-six  dollars  per  ton,  or,  if  not  paid  in  this 
season,  at  the  option  of  the  seller,  the  purchase  money  to  be 
on  interest  from  December  1st  until  the  iron  is  delivered  next 
spring.     The  contract  bears  date  Chicago,  July  15,  1861. 

The  suit  was  brought  January  3,  1862,  and  a  verdict  and 
judgment  for  Parsons. 

The  only  questions  we  have  considered  are,  the  meaning  of 
this  contract  with  reference  to  the  time  of  the  commencement 
of  the  suit,  and  in  whom  was  the  title  to  the  machine  at  the 
time  of  the  contract. 
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Upon  the  first  question,  the  iron  was  to  be  delivered  in  Chi- 
cago during  the  season,  which  is  understood  to  mean  the  sea- 
son of  navigation  on  the  lakes,  or,  if  not  paid  in  the  season,  at 
the  option  of  Parsons,  the  purchase  money  was  to  be  on  inter- 
est from  the  first  of  December  until  the  next  spring,  when  the 
iron  was  to  be  delivered.  Parsons,  then,  reserving  the  option 
of  receiving  the  iron  in  the  fall,  was  under  the  necessity  of 
making  a  demand  for  the  iron,  which  demand  would  have  de- 
termined his  option.  By  neglecting  this,  Harvey  had  until 
the  spring  of  1862  in  which  to  deliver  the  iron,  he  paying  in- 
terest on  the  deferred  payment  from  the  first  of  December, 
1861.  In  other  words,  Parsons,  by  not  declaring  his  option  in 
the  fall,  elected  to  have  his  pay  in  iron  the  next  spring,  with 
interest  from  December  first. 

Harvey,  then,  having  until  the  spring  of  1862  within  which 
to  make  payment,  with  interest  from  first  of  December,  1861, 
was  not  liable  to  an  action  so  early  as  January,  1862.  It  was 
prematurely  brought. 

On  the  question  of  title  to  the  machine,  we  think  there  can 
be  no  doubt  it  was  in  Parsons  when  he  sold  it.  This  is  abun- 
dantly proved  by  the  deposition  of  John  A.  McCulloch,  of 
whom  Parsons  purchased. 

The  suit  having  been  brought  before  a  cause  of  action  had 
arisen,  the  judgment  must  be  reversed. 

Judgment  reversed. 


[150*]     *  Charles  S.  Dole  et  al.  vs.  John  D.  Olmstead  aud 
Thomas  Hekford.1 

Warehousemen  :    Obligation  of  to  holder  of  a  warehouse  receipt. 
The  obligation  of  a  warehouseman  to  the  holder  of  a  warehouse  receipt 
issued  by  him  extends  only  to  the  proper  storage  and  delivery  of  the 
grain  according  to  the  terms  of  the  receipt,  or  on  default  to  pay  the 
damages  growing  out  of  a  breach  of  the  contract. 


8.  (7.,  41  111.,  344. 
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Same:  No  lien  created  on  warehouseman's  grain  by  storing  it  in  mass  with 
that  of  others. 
The  giving  of  a  warehouse  receipt  creates  no  specific  or  general  lien  on 
grain  belonging  to  the  warehouseman,  placed  in  common  mass  in 
store  along  with  the  grain  for  which  such  receipt  is  given ;  and  the 
grain  belonging  to  the  warehouseman,  and  so  stored,  remains  subject 
to  sale  and  transfer  by  him  precisely  as  though  such  receipt  had  never 
been  given. 

Same:  Effect  of  assignment  by  a  warehouseman  of  grain  in  store,  including 
his  own. 
Where  corn  is  received  in  store  by  a  warehouseman,  and  warehouse  re- 
ceipts issued  therefor,  and  the  same,  together  with  corn  of  his  own,  is 
as  is  customary  with  grain  warehousemen,  and  without  objection  of 
the  several  owners,  intermingled  and  stored  in  one  common  mass,  and 
the  warehouseman  subsequenty  verbally  assigns  and  delivers  the  corn 
so  in  store  to  a  creditor  as  security  for  his  debt,  the  assignee  agreeing 
to  deliver  the  corn  in  store  to  the  different  holders  of  the  warehouse- 
man's receipts,  the  assignee  will  take  as  a  trustee  for  the  benefit  of  all 
parties  in  interest,  and  can  not  rightfully  appropriate  or  divert  any 
portion  of  the  property  of  other  persons  thus  coming  to  his  hands  to 
his  own  use;  and,  on  the  other  hand,  is  only  bound  to  deliver  the 
corn  belonging  to  the  holders  of  receipts  and  in  store  at  the  time,  and 
having  done  so,  will  be  exonerated  from  further  liability;  and  if  the 
warehouseman  owned  any  corn  then  in  store,  the  assignee  will  be  au- 
thorized to  retain  it. 

Same:  Assignment  of  grain  contracts  upon  which  part  has  been  delivered. 
Where,  in  such  case,  certain  contracts  entered  into  by  the  warehouseman 
for  the  purchase  of  corn,  upon  which  he  has  advanced  some  money 
and  received  a  part  of  the  corn,  are  also  included  in  such  assignment, 
the  assignee  becomes  by  the  assignment  the  equitable  owner  of  the 
contracts,  and  entitled  to  complete  the  same  and  appropriate  the  corn 
thus  received  to  his  own  debt,  after  deducting  the  money  advanced  to 
complete  them;  and  the  holders  of  receipts  issued  by  the  warehouse- 
man have  no  interest  therein,  and  it  is  error  to  appropriate  this  fund 
to  make  good  any  deficit  found  to  exist  in  the  quantity  of  corn  in 
store. 

Sa.me:     Grain  intermingled  becomes  common  property. 
Where  corn  received  in  store  by  the  warehouseman  is  intermingled  ac- 
cording to  usage  with  warehousemen  and  without  objection  from  the 
several  owners,  it  becomes  common  property  owned  by  all  in  the  pro- 
portions in  which  each  has  contributed  to  the  common  stock. 

Same  :     Same  :    Loss  distributed  among  owners. 
Grain  so  stored  being  owned  in  common,  each  owner  is  liable  to  sustain 
a  pro  rata  proportion  of  any  loss  which  may  occur  b}r  diminution,  de- 
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cay  or  otherwise,  and  holders  of  receipts  who  receive  the  full  amount, 
or  more  than  their  ratable  share,  are  bound  to  account  for  such  sur- 
plus over  and  above  their  pro  rata  portion. 

Same  :    Same. 

Where  the  assignee  of  the  warehouseman  purchases  receipts  for  grain 

issued  by  the  warehouseman,  he  becomes  liable  to  sustain  his  pro 

rata  share  of  the  loss  occasioned  by  a  deficiency  in  the  quantity  ot 

grain  in  store,  precisely  as  were  the  persons  from  whom  he  purchases. 

Equity:  Apportionment  of  loss  among  the  several  owners  of  grain  stored  in 
common. 
Where  a  warehouseman,  who  has  received  grain  in  store  and  according 
to  custom  stored  the  same  in  mass,  assigns  the  grain  so  in  store  to- 
gether with  grain  of  his  own,  to  a  creditor  as  security  for  his  debt,  and 
when  the  assignee  comes  to  deliver  the  grain  out  to  the  various  hold- 
ers of  receipts,  it  is  found  to  be  deficient  in  quantity,  a  court  of  equity 
will,  as  a  part  of  its  original  and  inherent  jurisdiction  to  compel  the 
proper  application  of  trust  funds,  and  on  the  ground  that  the  remedy 
at  law  is  incomplete,  as  by  the  confusion  in  the  property  each  party 
is  disabled  from  showing  the  extent  of  his  loss,  entertain  a  bill  bring- 
ing all  the  parties  in  interest  before  the  court,  ascertain  the  deficiency 
of  the  joint  property,  and  decree  that  each  joint  owner  share  the  loss 
in  pro  rata  proportions;  and,  if  any  of  the  owners  have  received  more 
than  their  proportion,  that  they  contribute  the  excess  to  those  who 
have  not  received  their  proper  proportion ;  and  that  the  warehouse- 
man or  his  assignee,  whichever  may  be  shown  to  have  misappropri- 
ated  the  grain,  pay  to  the  several  owners  the  losses  they  may  have 
sustained  by  the  loss  of  their  grain  while  in  their  hands.  Had  the 
property  remained  separate,  it  would  have  been  different,  as  in  that 
case  the  loss  of  each  owner  could  have  been  ascertained,  and  the  rem- 
edy at  law  would  have  been  complete. 

Appeal  from  Circuit  Court  of  La  Salle  County. 

Bill  in  chancery  filed  by  appellees  against  appellants. 

The  case  is  sufficiently  stated  in  the  opinion. 

Leland  <&  Blanchard,  for  appellants.  Glover,  Cook  <& 
Campbell,  for  Cushman,  True  &  Co.  Gray,  Avery  <&  Bush- 
nell,  for  other  appellees. 

[152*]       ^Walker,  C.  J.     It  appears  that  Fairfield  &  Weld 
were  engaged  as  partners  in  the  business  of  warehouse- 
men, and  in  buying,  selling  and  storing  grain.     During  the 
continuance  of  their  business,  thev  became  indebted  to  appel- 
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lants  in  the  sum  of  about  $9,000,  upon  which  a  judgment  was 
obtained  by  Martin,  we  suppose  as  assignee,  in  December, 
1859,  which  he  assigned  to  appellants.  Execution  was  sued 
out  on  this  judgment,  and  placed  in  the  hands  of  the  sheriff  of 
La  Salle  county,  on  the  22d  day  of  December,  1859.  On  the 
day  previous,  Fairfield  &  "Weld,  to  secure  this  indebtedness, 
assigned,  transferred  and  delivered  the  corn  then  in  store  in 
their  warehouse  and  cribs,  as  well  as  certain  contracts  entered 
into  by  them,  with  divers  persons,  for  the  purchase  of  corn, 
upon  a  portion  of  which  Fairfield  &  Weld  had  advanced  some 
money,  and  had  received  a  part  of  the  corn.  That  in  receiv- 
ing and  storing  corn  on  commission,  as  well  as  their  own, 
Fairfield  &  Weld,  as  is  customary  with  grain  warehousemen, 
stored  all  together,  without  discrimination,  not  having  kept 
any  individual's  portion  separate  from  the  other. 

As  assignees  of  Fairfield  &  Weld,  appellants  went  into  pos- 
session, and  delivered  corn  in  store  on  the  grain  receipts  of 
Fairfield  &  Weld,  or  in  lieu  of  such  a  delivery,  purchased  their 
receipts  from  holders.  They  likewise  received  corn  on  the 
contracts  entered  into  by  Fairfield  &  Weld,  which  seems  to 
have  been  placed  in  common  mass  in  store.  Cushman,  True 
&  Co.,  holding  receipts  for  corn  stored  with  Fairfield  &  Weld, 
brought  an  action  of  replevin,  for  about  7,000  bushels  of  corn, 
against  the  sheriff  of  La  Salle  county,  who  had  levied  the  exe- 
cution placed  in  his  hands  on  the  22d  day  of  December,  upon 
the  corn  found  in  possession  of  Fairfield  &  Weld,  which  Cush- 
man, True  &  Co.  recovered  on  the  trial  of  the  cause.  When 
appellants  came  to  deliver  out  the  corn  to  the  various  holders 
of  receipts,  it  was  found  to  be  deficient  in  quantity.  Each 
holder  of  receipts  claimed  the  full  amount  placed  in 
store  by  *him.  And  this  bill  was  exhibited  to  settle  [153*] 
the  entire  matter  between  all  parties. 

It  appears  that  the  assignment  to  appellants  was  verbal,  but 
the  evidence  shows  that  they,  at  the  time,  agreed  to  deliver  the 
corn  in  store  to  the  different  holders  of  Fairfield  &  Weld's 
receipts.  They,  by  the  assignment,  only  acquired  the  property 
and  the  interest  of  the  firm  of  Fairfield  &  Weld,  subject  to  all 

127 


154  OTTAWA, 


Dole  vs.  Olmstead. 


existing  liens.  When  they  went  into  possession,  it  was  as 
trustees,  for  the  benefit  of  all  parties  in  interest,  and  they  could 
not  rightfully  appropriate  or  divert  any  portion  of  the  property 
of  other  persons,  which  thus  came  to  their  hands,  to  their  own 
use.  They  must  also  be  held  to  account  strictly  for  all  such 
property  which  thus  came  to  their  hands.  But  by  the  arrange- 
ment, they  acquired  the  right  to  apply  all  of  the  firm  property 
acquired  by  the  assignment,  in  discharge  of  their  claim 
against  the  firm.  They  were  only  bound  to  deliver  the  corn 
belonging  to  holders  of  receipts,  which  was  in  store  at  the 
time.  Having  done  so  they  were  exonerated  from  further 
liability.  They  contracted  for  no  greater  liability.  And  if 
Fairfield  &  Weld  owned  any  corn  then  in  store,  it  became 
theirs,  and  they  were  authorized  to  retain  it. 

Appellants  likewise  became,  by  the  assignment,  the  equita- 
ble owners  of  the  contracts  entered  into  by  Fairfield  &  Weld 
for  the  purchase  of  corn.  When  that  firm  entered  into  such 
agreements,  and  advanced  their  own  money,  it  was  on  their 
own  account,  and  for  their  own  benefit,  and  not  for  those  stor- 
ing grain  with  them.  Such  persons  had  no  interest  in  or  liens 
upon  such  contracts,  or  the  money  advanced  either  by  Fair- 
field &  Weld  or  by  appellants  to  fulfill  such  agreements.  Per- 
sons holding  grain  receipts  only  had  the  obligation  of  the 
warehousemen  for  the  proper  storage  and  delivery  of  their 
grain,  according  to  the  terms  of  their  receipts,  or,  on  default, 
to  recover  of  the  bailees  the  damages  growing  out  of  a  breach 
of  the  contract.  The  giving  of  the  receipts  created  no  specific 
or  general  lien  on  the  property  of  the  warehousemen.  Their 
property  remained  subject  to  sale  and  transfer  precisely  as 

though  such  receipts  had  never  been  given.    The  prop- 
[154*]  erty  *of  those  storing  it  remained  theirs,  the  same  as 

if  it  had  been  placed  in  the  hands  of  any  other  agent 
or  bailee.  Appellants,  by  the  assignment,  became  entitled  to 
complete  the  contracts  for  the  purchase  of  corn,  entered  into 
by  Fairfield  &  Weld,  and  appropriate  the  corn  thus  received 
to  their  own  debt,  after  deducting  the  money  advanced  to  com- 
plete them,  and  it  was  error  in  the  court  below  to  appropriate 
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this  fund  to  make  good  the  deficit  found  to  exist  in  the  quan- 
tity of  corn  in  store. 

Appellants,  when  they  purchased  up  receipts  for  corn  in 
store,  given  by  Fairfield  &  Weld,  had  no  right  to  appropriate 
to  themselves  the  full  amount  of  corn  for  which  they  were 
given.  The  corn  all  having  been  intermingled,  according  to 
usage  with  warehousemen,  and  without  objection  of  the  seve- 
ral owners,  it  became  common  property,  owned  by  all  in  the 
proportions  in  which  each  had  contributed  to  the  common 
stock.  This  is  so  from  the  very  necessity  of  the  case,  because 
so  soon  as  it  is  intermingled,  each  person's  portion  loses  its 
identity,  and  can  no  longer  be  distinguished  or  separated  from 
I  he  common  mass.  Neither  of  the  owners  could  point  out, 
separate  or  prove  that  any  particular  portion  was  his.  Neither 
can  it  be  shown,  when  a  portion  has  been  lost  or  misappro- 
priated, whose  particular  corn  it  was.  It  then  being  owned  in 
common,  they  are  all  liable  to  sustain  any  loss  which  may 
occur  by  diminution,  decay  or  otherwise,  in  the  same  propor- 
tion. As  there  was  a  deficiency  in  the  quantity,  in  this  case, 
each  owner  was  bound  to  sustain  a  pro  rata  portion  of  that 
loss.  And  appellants  by  purchasing  these  receipts,  became 
liable  to  sustain  their  pro  rata  share  of  this  loss,  precisely  as 
were  the  persons  from  whom  they  purchased  the  receipts. 
And  so  any  holders  of  receipts  who  have  received  the  full 
amount,  or  a  larger  portion  than  their  ratable  share,  are  bound 
to  account  for  such  surplus  over  and  above  their  pro  rata  por- 
tion. 

The  only  remaining  question,  is,  whether  a  court  of  equity 
has  jurisdiction  of  the  case.  By  the  assignment,  appellants 
became  trustees  for  all  parties  in  interest,  and  as  such  became 
liable  to  perform  all  the  duties  imposed  by  that  relation. 
One  *of  the  duties  of  that  relation  is,  to  account  for  [155*] 
the  proper  application  of  the  trust  fund.  And  a  court 
of  equity,  as  a  part  of  its  original  and  inherent  jurisdiction, 
compels  the  proper  application  of  the  trust  funds,  and  requires 
the  trustee  to  render  an  account  of  his  proceedings  under  the 
trust.  Had  this  property  remained  separate,  it  would  be  dif- 
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ferent,  as  in  that  case,  the  loss  of  each  owner  could  have  been 
ascertained,  and  the  remedy  at  law  wrould  have  been  complete. 
It  will  also  be  observed,  that  there  is  not  a  complete  remedy 
at  law,  as,  by  the  confusion  in  the  property,  each  party  is  dis- 
abled from  showing  the  extent  of  his  loss.  And  those  who 
should  first  sue  would  get  more  than  their  ratable  portion  of 
the  property,  appellants  not  being  liable  to  make  up  the  de- 
ficiency unless  it  could  be  shown  that  they  had  appropriated 
the  grain  to  their  own  use.  Thus  a  portion  of  the  owners 
would  be  able  to  obtain  no  portion  of  the  grain.  And  they 
would  have  no  remedy  except  in  a  court  of  equity  to  compel 
contribution. 

A  court  of  equity  has,  therefore,  jurisdiction  to  bring  all 
the  parties  in  interest  before  the  court,  and  to  do  complete 
justice  between  them.  It  should  ascertain  the  deficiency  of 
the  joint  property,  and  decree  that  each  joint  owner  share  the 
loss  in  pro  rata  proportions.  And  if  any  of  the  owners  have 
received  from  the  common  stock  more  than  their  proportion, 
that  they  contribute  the  excess  to  those  who  have  not  received 
their  proper  proportion,  and  at  the  same  time,  decree  that 
Fairfield  &  Weld,  or  appellants,  whichever  may  be  shown  to 
have  misappropriated  the  corn,  pay  to  the  several  owners  the 
losses  they  may  have  sustained  by  the  loss  of  their  grain  whilst 
in  their  hands.  Thus  complete  justice  will  be  done,  and  a 
multiplicity  of  suits  and  expense  avoided. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 


[*156]    *John  S.  Wallace  and  Thomas  W.  Holmes  vs.  Dex- 
ter Curtiss. 

Pleading  :    Defective  declaration  cured  by  a  plea  of  supplying  the  defect. 
Where  an  action  of  covenant  was  brought  upon  a  contract  for  the  sale 
and  delivery  of  certain  lumber,  to  be  subject  to  inspection  and  meas- 
urement by  some  competent  inspector  chosen  by  the  parties,  and  the 
declaration  did  not  allege  that  the  lumber  was  so  inspected  and 
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measured,  but  it  was  set  up  in  a  special  plea  that  no  inspector  was 
chosen,  as  provided  for  in  the  contract,  upon  which  issue  was  tak- 
en: Held,  that  the  plea  cured  the  omission  in  the  declaration. 

Contracts:  Sale  of  lumber  subject  to  inspection;  objections  to  inspector. 
Where  it  is  stipulated  in  a  contract  for  the  sale  of  lumber,  that  the  lumber 
is  to  be  subject  to  inspection  and  measurement  by  some  competent 
inspector  chosen  by  the  parties,  and  the  parties  select  an  inspector, 
who  acts  as  such  on  the  delivery  and  acceptance  of  a  portion  of  the 
lumber,  it  is  not  competent  for  the  vendee  to  object  to  him  on  the 
delivery  of  another  cargo  except  on  the  ground  of  fraud.  The  ob- 
jection that  he  is  incompetent  will  not  suffice. 

Pleading:     What  defects  in  declaration  are  cured  by  verdict.1 
After  verdict,  all  defects  of  mere  form  in  the  declaration,  and  many  which 

would  be  fatal  on  general  demurrer,  are  cured. 
Thus,  a  failure  to  allege  in  the  declaration  the  performance  of  a  con- 
dition precedent,  where  such  nonperformance  is  set  up  by  plea  and 
issue  taken  theron,  if  a  defect,  is  cured  by  verdict. 
Motions  for  New  Trial  and  in  Arrest  of  Judgment:    Distinction 
between,  and  order  in  moving? 
Motions  for  a  new  trial  and  in  arrest  of  judgment  are  wholly  different 
in  their  nature,  the  one  being  based  upon  facts  and  rulings  of  the 
court,  and  the  other  on  the  record.    If  the  record  be  bad,  no  judg- 
ment will  be  entered  on  it,  and  a  motion  for  a  new  trial  would  be  un- 
necessary.    Usually  the  motion  in  arrest  follows  the  overruling  of  a 
motion  for  a  new  trial.     If  the  latter  motion  be  allowed,  the  first  is 
unnecessary  and  absurd.    It  is  not  the  correct  practice  to  enter  both 
motions  at  the  same  time. 

Jury  :    Not  to  construe  the  pleadings. 

It  is  not  within  the  province  of  the  jury  to  put  a  construction  upon  the 
pleadings  in  the  cause. 
Instructions:    Must  be  framed  on  the  facts  of  the  case.z 
There  is  no  error  in  refusing  an  instruction  not  framed  on  any  of  the 
facts  of  the  case. 

1  See  Hamilton  v.  Cook  Co.,  4  Scam.,  519;  Sullivan  v.  Dollins,  13  111.,  85; 
Burst  v.  Wayne,  id.,  599;  Minkhart  v.  Hankler,  19  id.,  47;  Lusk  v.  Cassel, 
25  id.,  209;  Otto  v.  Jackson,  35  id.,  349;  Iglehart  v.  C.  M.  &  F.  Ins.  Co., 
id.,  514;  111.  Cent.  R.  R.  Co.  v.  Simmons,  38  id.,  242;  Hale  v.  Gladfelder, 
52  id.,  91;  Town  of  Mechanicsburg  v.  Meredith,  54  id.,  84;  T.  P.  &  W.  R. 
R.  Co.  v.  Webster,  55  id.,  338  (want  of  venue) ;  Demesmey  v.  Gravelin,  56 
id.,  93;  Mount  v.  Hunter,  58  id.,  246  (omission  of,  "  against  the  form  of  the 
statute  ") ;  Com.  Ins.  Co.  v.  Treasury  Bank,  61  id.,  482;  Bush  v.  Hanson,  70 
id.,  480;  Barker  v.  Koozier,  80  id.,  205. 

8  See  Hall  v.  Nees,  27  111.,  411. 

8  See  Shackelford  v.  Bailey,  35  111.,  387,  note  and  cases  cited. 
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Appeal  from  Superior  Court  of  Chicago. 
The  case  is  sufficiently  stated  in  the  opinion. 
Mather  c&  Taft,  for  appellant.      Walker  c&  Dexter,  for  ap- 
pellee. 

Breese,  J.  This  was  an  action  of  covenant  to  deliver  cer- 
tain lumber,  to  be  subject  to  inspection  and  measurement,  by 
some  competent  inspector  chosen  by  the  parties.  The  white- 
wood  portion  of  the  lumber  was  to  be  inspected  into 
[157*]  two  qualities  as  specified;  *the  lumber  to  be  delivered 
at  the  defendants^  lumber  yard,  in  Chicago,  by  the  first 
day  of  July,  1861. 

The  defendants  covenanted  to  receive  the  lumber  and  pay 
for  it  at  the  prices  agreed  upon.  The  covenant  was  dated 
April  10,  1861. 

The  plaintiff,  sometime  after  this  date,  in  the  month  o* 
April,  1861,  delivered  one  cargo  of  lumber,  which  was  in- 
spected and  accepted  by  the  defendants. 

On  the  first  of  May  thereafter,  the  plaintiff  offered  to  de- 
liver to  the  defendants  at  their  lumber  yard  another  cargo, 
which  the  defendants  refused  to  receive,  the  plaintiff  offering 
to  deliver  it  as  provided  in  the  covenant. 

The  breach  was  assigned  on  this  refusal,  and  failure  to  pay 
for  the  first  cargo  delivered  and  accepted. 

The  second  count  does  not  vary  from  the  first,  essentially, 
but  sets  out  the  contract  in  full. 

The  defendants  pleaded  nan  est  /actum,  payment,  and  set- 
off. Subsequently,  by  leave  of  the  court,  they  pleaded  eight 
special  pleas. 

As  no  question  arises  on  these  pleas,  we  do  not  deem  it 
necessary  to  state  them  in  full  or  in  substance.  Issues  of  fact 
were  made  up  on  all  of  them,  and  tried  by  a  jury.  A  verdict 
was  found  for  the  plaintiff — a  motion  for  a  new  trial  and  in 
arrest  of  judgment  was  made,  and  overruled,  and  the  case 
brought  here  by  appeal  on  a  bill  of  exceptions. 

The  covenant  shows  that  the  lumber  was  to  be  subject  to 
inspection  and  measurement  at  Chicago,  by  some  competent 
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inspector  to  be  chosen  by  both  parties,  and  the  ash  lumber  to 
be  made  merchantable  by  inspection. 

The  appellants  make  several  points,  the  most  important  of 
which  will  be  noticed.  The  burden  of  the  complaint  on  the 
part  of  the  appellants  is,  that  the  plaintiff  was  permitted  to 
prove  that  the  first  cargo  of  lumber  was  inspected  and  meas- 
ured by  an  inspector  chosen  by  the  parties,  when  there  was  no 
allegation  to  that  effect  in  the  declaration. 

There  is  no  such  allegation  found  in  the  declaration,  but  it 
is  made  the  ground  of  defense  in  the  special  pleas  that 
no  ^inspector  was  chosen,  as  provided  for  in  the  con-  [158*] 
tract,  so  that  the  defendants  themselves  put  in  issue 
that  which  was  omitted  in  the  declaration.  The  defendants 
tendered  that  issue,  and  the  plaintiff  had  a  right  to  accept  it, 
and  go  to  trial  on  it.  He  might  have  demurred  to  the  pleas 
as  being  no  answer  to  the  declaration,  but  he  chose  to  take  the 
issue  as  tendered.  The  pleas  cured  the  omission.  1  Ch.  PL 
(10th  Am.  ed.),  673;  Elliott  v.  Stuart,  15  Maine,  160;  Slack 
t.  I/yon  et  al.,  9  Pick.,  62.  The  issues  were  not  alone  on  the 
facts  stated  in  the  declaration,  but  upon  the  agreement  stated 
in  the  special  pleas,  and  they  may  be  taken  as  amendatory  of 
the  declaration,  of  the  issue  and  verdict,  in  order  to  favor  the 
justice  of  the  case.  3  Bevard  (S.  C),  362.  Colcock,  J.,  said 
in  this  case,  "  It  is  unnecessary  to  go  into  the  general  ques- 
tion, because  the  defendant,  by  his  pleading,  supplied  the  de- 
ficiency of  the  plaintiff's  declaration,  and  by  the  plea  the 
agreement  is  specially  set  forth  and  made  the  subject  of  the 
issue  referred  to  the  jury." 

To  the  same  effect  is  Hill  v.  George,  5  Texas,  87;  Fowleet 
al.  v.  Welsh,  8  E.  C.  L.,  14,  and  Fletcher  v.  Pogson,  10  id.,  96. 

The  parties  having  selected  Green  as  the  inspector,  and  he 
having  acted  as  such  on  the  delivery  and  acceptance  of  the 
first  cargo,  it  was  not  competent  for  the  defendants  to  object 
to  him  on  the  delivery  of  any  other  cargo,  without  some  im- 
putation of  fraud,  at  least.  One  of  the  defendants  procured 
this  inspector,  stating  to  him  that  he  had  been  agreed  upon 
by  both  parties.     So  long,  then,  as  the  plaintiff  was  satisfied, 
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the  defendants  could  not  recede,  nor  could  another  inspector 
be  substituted,  unless  by  mutual  consent.  No  fraud  of  the 
inspector  is  suggested,  and  if  he  was  deficient  in  judgment, 
not  being  able  properly  to  discriminate  the  different  qualities 
of  lumber,  it  is  the  misfortune  of  the  defendants  in  choosing 
him.  By  choosing  him,  they  relied  on  his  judgment  and 
must  be  concluded  by  it,  in  the  absence  of  all  fraud. 
The  only  objection  made  to  him  was,  that  he  was  incompe- 
tent. 
[159*]  *These  remarks  dispose  of  the  case  under  the  motion 
for  a  new  trial. 

As  to  the  motion  in  arrest  of  judgment  on  account  of  the 
defect  in  the  declaration,  in  not  setting  out  the  performance 
of  the  covenant  by  the  plaintiff  as  to  the  inspection  and  meas- 
urement under  the  contract,  it  is  sufficient  to  state,  it  is  an 
established  doctrine,  that  after  verdict,  all  defects  of  mere 
form,  and  many  which  would  be  fatal  on  general  demurrer, 
are  cured.     1  Ch.  PL,  673. 

The  decision  in  Slack  v.  Lyon  et  al,  9  Pick.,  62,  above 
cited,  was  upon  a  motion  in  arrest  of  judgment,  and  it  was 
there  held,  that  the  entire  want  of  the  avermeut  of  material 
facts  in  the  declaration  is  cured  by  the  plea,  in  which  the  facts 
omitted  are  set  forth.  So,  the  failure  to  allege  the  perform- 
ance of  a  condition  precedent,  which  the  defendants  contend 
the  inspection  and  measurement  was,  is  cured  by  the  verdict. 
Bailey  v.  Clay,  4  Band.,  346. 

We  may  remark  here,  a  singular  practice  seems  to  have 
been  pursued  in  this  case,  by  entering  a  motion  for  a  new 
trial  and  in  arrest  of  judgment  at  the  same  time.  This  is  not 
the  regular  or  correct  practice.  These  motions  are  wholly 
different  in  their  nature;  the  one  is  based  upon  the  facts  and 
the  rulings  of  the  court,  the  other  on  the  record.  If  the 
record  be  bad,  no  judgment  will  be  entered  on  it,  and  a  mo- 
tion for  a  new  trial  would  be  unnecessary.  Usually,  the  mo- 
tion in  arrest  follows  the  overruling  of  a  motion  for  a  new 
trial.  If  the  latter  motion  be  allowed,  the  first  is  unnecessa- 
ry and  absurd. 
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As  to  the  rejection  of  the  evidence  of  the  defendants'  wit- 
ness, that  was  proper  in  the  view  we  have  taken  of  the  case. 
He  was  called  to  prove  that  the  first  cargo  of  lumber  deliver- 
ed and  inspected  by  Green,  the  inspector  chosen  by  both  par- 
ties, was  not  inspected  in  conformity  to  the  conditions  of  the 
contract,  in  discriminating  the  qualities  of  the  lumber,  and 
that  in  such  inspection  he  did  not  conform  to  or  comply  with 
the  conditions  of  the  contract.  What  we  have  already  said  dis- 
poses of  this  objection.  The  judgment  of  no  other  in- 
spector than  Green,  mutually  chosen,  could  be  had  *in  [160*] 
the  case.  In  his  judgment  both  parties  reposed,  and 
his  decision  was  binding  and  conclusive  upon  them,  and  can- 
not be  assailed  except  for  fraud.  McAuley  v.  Carter  et  al.y 
22  111.,  57;  Trustees  of  III.  and  Mich.  Canal  v.  Lynch,  5 
Gilm.,  526;  McAvoy  v.  Long,  13  111.,  147. 

The  only  remaining  question  is,  as  to  the  instructions. 

The  defendants  complain  that  their  first  instruction  was 
modified  by  the  court  by  striking  out  the  words,  "  and  that 
the  plaintiff  must  aver  the  performance  of  the  condition  pre- 
cedent, and  prove  it  before  he  can  recover,  and  without  such 
averment  and  proof,  they  must  find  for  the  defendants." 

Under  the  rulings  of  the  court  on  the  trial  of  the  cause, 
which  we  have  held  to  be  correct,  the  judge  who  tried  the 
cause  would  have  stultified  himself  had  he  refused  to  strike 
out  those  words.  They  constituted  an  arraignment  of  his 
judgment  before  pronounced.  The  jury  had  no  right  to  put 
a  construction  upon  the  pleadings  —  it  is  not  their  province. 
The  court  had  construed  them,  and  determined  their  suffi- 
ciency. These  remarks  are  applicable  to  the  third,  fourth  and 
fifth  instructions,  which  were  properly  refused. 

The  eighth  instruction  is  not  framed  on  any  of  the  facts  of 
the  case.  It  is  as  follows:  "  If  the  plaintiff's  evidence  fails 
to  prove  that  he  had  delivered  to  the  defendants  the  kind  and 
quality  of  the  lumber  called  for  by  the  contract,  at  the  time 
specified,  they  must  find  for  the  defendants,  and  that  a  deliv- 
ery of  other  kinds  and  qualities  of  lumber  will  not  enable 
him  to  recover  in  this  action  of  covenant." 
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If  the  lumber  was  not  delivered  within  the  specified  time, 
of  which  there  was  no  pretense,  the  plaintiff  surely  would 
not  lose  his  action  if  the  kind  and  quality  was  delivered,  in- 
spected and  accepted.  There  is  no  fact  in  the  case  going  to 
show  that  the  lumber  delivered,  and  that  which  plaintiff  offer- 
ed to  deliver,  was  other  and  different  from  that  specified  in 
the  contract. 

We  perceive  no  errors  in  the  record,  and,  that  justice  has 
been  done  by  the  verdict,  there  can  be  no  well  founded  doubt. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


1161*]  *Edmund  S.  Holbrook  vs.  John  Nichol  and  Ben- 
jamin S.  Pkettyman. 

Record  of  Deeds  :  What  a  sufficient  record  of  an  instrument  under  an 
official  seal. 
Inasmuch  as  the  impression  of  the  device  of  an  official  seal  upon  an 
instrument  cannot  be  transferred  from  the  instrument  to  which  it  is 
affixed  to  the  record,  by  the  officer  making  the  record  thereof,  it  is 
only  necessary  that  he  should,  in  some  appropriate  mode,  indicate 
that  a  seal  was  affixed  thereto.  And  when  the  letters  "  L.  8.,"  the 
word  "  seal "  or  a  scroll  are  employed  for  that  purpose,  that  will  be 
sufficient. 

Evidence  :  Certified  copies  of  the  record  of  instruments  under  official  seal. 
Where,  therefore,  the  official  seal  on  the  original  is  indicated  on  a  certi- 
fied copy  of  the  record  thereof  by  the  letters  "  L.  S.,"  it  must  be  held 
to  answer  the  requirements  of  the  law,  and  such  certified  copy  can- 
not be  excluded  from  evidence  on  the  ground  that  no  official  seal  ap- 
pears to  have  been  annexed  to  the  original. 

Same  :  Effect  w  evidence  of  two  papers  purporting  to  be  certified  copies  of 
the  same  record,  but  which  differ  from  each  other. 
Where  two  papers  are  produced  in  evidence  by  opposing  parties,  pur- 
porting to  be  copies  of  the  record  of  the  same  instrument,  made  and 
certified  by  the  same  officer,  and  verified  by  the  seal  of  the  same 
court,  to  one  of  which  are  affixed  the  letters  "  L.  S.,"  and  on  the  other 
nothing  appears  to  indicate  that  there  was  annexed  to  the  certificate 
of  acknowledgment  in  the  original  a  notarial  seal,  except  the  state- 
ment of  the  officer  who  took  the  acknowledgment  that  it  was  given 
under  his  notarial  seal ;  such  certificates  as  to  their  being  copies  of 
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the  record  each  import  equal  verity,  and  it  is  proper  to  leave  the 
question  to  the  jury  to  determine,  from  all  the  evidence,  which  is  the 
true  copy. 

Same  :  What  sufficient  to  show  an  alteration  of  a  certified  copy. 
In  such  case,  even  if  it  were  proved  that  the  letters  "  L.  S."  were  placed 
upon  one  of  said  copies  by  a  party  to  the  suit  after  the  copy  was 
made,  it  would  not  prove  the  copy  incorrect,  as  the  clerk  may  have 
authorized  him  to  add  the  letters  before  he  gave  the  certificate  that  it 
was  a  correct  copy. 

Same  :    Effect  of  erasures  and  interlineations  in  certified  copy. 
Erasures  and  interlineations  appearing  in  a  certified  copy  of  the  record 
of  an  instrument  form  no  sufficient  reason  for  excluding  the  copy 
from  evidence,  since  they  may  have  been  made  by  the  copyist  to  con 
form  to  the  record } 

Same  :    Same. 
It  seems  that  erasures  and  interlineations  in  a  certified  copy,  in  no  wise 
altering  the  sense  of  the  instrument,  will  not  warrant  its  exclusion 
from  evidence,  even  if  the  words  erased  appeared  in  the  original  in 
strument  on  record. 
Error :     Working  no  injury,  not  ground  of  reversal* 
The  supreme  court,  upon  error,  will  only  look  to  and  correct  errors  ap- 
pearing upon  the  record,  which  may  have  worked  prejudice  to  the 
rights  of  the  parties,  involved  in  the  cause  on  trial. 

Same  :    Same. 

The  admission  of  evidence  which  proves  nothing,  but  is  simply  imma- 
terial, and  is  not  calculated  to  mislead  the  jury,  will  not  warrant  a 
reversal. 

Acknowledgment  :  Of  power  of  attorney  to  convey  land  may,  under  the 
amendatory  act  of  1829,  be  taken  before  a  notary. 
Under  the  ninth  section  of  the  act  of  1827,  authorizing  certain  specified 
officers  to  take  acknowledgments  of  deeds  and  other  instruments  in 
writing,  affecting  the  title  to  real  estate  (the  act  not  mentioning  no- 
taries public),  and  the  sixteenth  section  of  the  same  act,  requiring 
powers  of  attorney  authorizing  the  conveyance  of  land  to  be  ac- 
knowledged or  proved  in  the  same  manner  as  deeds  are  required  to 
be  authenticated  by  the  provisions  of  that  act,  and  under  the  first 
section  of  the  amendatory  act  of  1829,  which  declares  that  deeds  of 
conveyance  of  lands  may  be  acknowledged  or  proved  before  notaries 
public,  after  the  adoption  of  the  last  named  act,  a  power  of  attorney 
authorizing  the  conveyance  of  land  may  properly  be  acknowledged 
before  a  notary  public. 

1  See  Johnston  v..  The  Ewing  Female  University,  35  111.,  518. 
'  See  Curtis  v.  Sage,  35  111.,  22,  note  and  cases  cited. 
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Same:     Certificate  of  notary,  under  act  of  1829,  must  be  under  his  official 
seal 
Under  the  act  of  1829,  authorizing  the  acknowledgment  of  deeds   of 
conveyance  of  lands  before  notaries  public,  the  certificate  of  the 
acknowledgment  before  a  notary  must  be  under  his  seal  of  office.  - 

Evidence  :     When  deeds  are  admissible  without  proof  of  execution. 

VV  hen  a  deed  has  been  properly  acknowledged  or  proved  to  entitle  it  to 
record,  it  may  be  properly  read  in  evidence  without  further  proof  of 
execution ;  and  under  the  18th  section  of  the  conveyance  act  (Rev. 
Stat.,  1845,  p.  106),  declaring  that,  to  entitle  a  deed  to  be  recorded, 
when  acknowledged  before  a  justice  of  the  peace  within  the  state,  it 
shall  be  accompanied  by  a  certificate  of  the  clerk  of  the  county 
court  that  he  was  an  acting  justice  of  the  peace;  but  providing  that 
if  acknowledged  before  such  an  officer  in  the  county  in  which  the 
lands  conveyed  are  situated,  no  such  certificate  shall  be  required ; 
where  a  conveyance  was  acknowledged  before  a  justice  of  the  peace 
of  the  county  in  which  the  land  was  situated,  but  was  not  accom- 
panied by  the  certificate  of  the  county  clerk  that  he  was  an  acting 
justice  of  the  peace,  it  was  held,  that,  as  the  deed  was  properly  ac- 
knowledged to  admit  it  to  record  in  that  county,  and  was  admissible 
in  evidence  in  a  suit  tried  in  that  county,  a  change  of  venue  of  the 
suit  to  another  county  did  not  render  it  inadmissible  as  evidence  in 
such  other  county. 

Statutes:    Amendatory  acts. 
A  statute  amending  a  former  act  operates  as  to  matters  thereafter  occur- 
ring, precisely  as  if  the  amendatory  statute  had  been  added  to  the 
prior  act  at  the  time  of  its  adoption,  and  the  two  acts  must  be  con- 
strued together  and  as  one  statute. 

New  Trial:  Surprise. 
Where  an  affidavit  for  a  new  trial  in  an  action  of  ejectment  stated  that 
the  party  had  within  the  last  five  months  examined  the  record  of 
deeds,  in  the  county  where  the  land  was  situated,  and  ascertained 
that  the  record  of  a  power  of  attorney  authorizing  the  conveyance 
under  which  the  opposite  party  claimed,  failed  to  show  anything  in- 
dicating a  notarial  seal  appearing  in  the  notary's  certificate,  that  be- 
ing a  material  fact:  that  he  had  reason  to  believe  that  the  letters  "  L, 
S."  appearing  upon  the  certified  copy  of  the  record  given  in  evidence 
by  his  adversary  had  been  affixed  to  the  copy  of  the  certificate  fur- 
nished by  the  clerk,  after  it  had  been  given  by  that  officer  to  the  op- 
posite party;  that  he  anticipated  the  production  of  no  such  certifi- 
cate, and  was  taken  by  surprise  when  it  was  produced  at  the  trial  in 
another  county,  and  in  consequence  had  subpoenaed  no  witness  to 
prove  the  facts  as  they  existed,  and  that  he  could  prove  by  the  clerk 
and  his  deputy  that  there  was  nothing  appearing  upon  the  record  to 
indicate  that  a  seal  had  ever  been  affixed  to  the  notary's  certificate: 
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Held,  that,  the  affidavit  clearly  showing  that  the  party  had  been  taken 
by  surprise  on  the  trial,  that  he  had  been  vigilant  and  had  used  every 
reasonable  precaution  and  effort  to  be  prepared  for  trial,  and  had 
been  guilty  of  no  laches,  the  court  erred  in  refusing  a  new  trial. 

Error  to  Circuit  Court  of  Woodford  County. 

Ejectment  by  plaintiff  in  error  against  defendants  in  error, 
Nichol  and  Prettyman,  the  latter  being  admitted  to  defend  as 
the  landlord  of  the  former,  in  which,  upon  a  change  of  venue 
to  Woodford  county,  the  verdict  and  judgment  were  for  de- 
fendants. 

The  case  is  sufficiently  stated  in  the  opinion. 

E.  S.  Holbrook  and  H.  B.  Hopkins,  for  plaintiff  in  error. 
Wead  <&  Powell,  for  defendants  in  error: 

*Walker,  C.  J".  It  is  claimed  by  plaintiff  in  error  [163*] 
that  he,  by  sufficient  evidence  in  the  court  below,  estab- 
lished the  fact,  that  one  James  B.  Campbell  was  the  owner  in 
fee  of  the  premises  in  controversy  in  the  year  1835.  That  he 
derived  title  by  a  conveyance  from  one  Caldren,  and  that 
Campbell,  whilst  still  the  owner  of  the  premises,  afterwards, 
in  the  year  1842,  was  declared  a  bankrupt  in  the  United 
States  district  court  for  the  state  of  Illinois,  and  the 
lands  in  dispute  were  sold  by  his  assignee,  in  *1850,  [164*] 
to  plaintiff  in  error.  On  the  contrary,  it  is  claimed 
by  defendants  in  error  that  Campbell,  at  the  time  of  his  bank- 
ruptcy, had  no  interest  in  the  lands,  having  conveyed  to  one 
Lee  in  the  year  1836.  This,  then,  presents  the  question, 
whether  it  appears  by  the  evidence  that  Campbell  had  parted 
with  his  title  before  he  was  declared  a  bankrupt.  If  so,  then 
plaintiff  in  error  acquired  no  title  to  the  premises  by  his  pur- 
chase at  the  assignee's  sale,  and  he  must  fail  in  a  recovery  of 
the  lands.  "Was  the  title  of  Lee  prior  in  time  to  the  bank- 
ruptcy, and  if  so,  was  it  shown  by  the  evidence? 

It  is  urged  that  the  copy  of  the  power  of  attorney  from 
Campbell  to  Newhall,  authorizing  the  conveyance  of  this  land, 
was  acknowledged  before  a  notary  public,  who  failed  to  annex 
his  official  seal  to  his  certificate  of  acknowledgment.     It  ap- 
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pears  that  the  copy  offered  in  evidence  by  defendant  in  error 
had  in  the  margin,  at  the  place  where  the  seal  is  usually  at- 
tached, the  letters  "  L.  S.,"  no  doubt  to  indicate  a  seal.  The 
officer  also  certifies  that  it  is  given  under  his  notarial  seal,  at 
Chicago.  Inasmuch  as  the  impression  of  the  device  of  the 
seal  cannot  be  transferred  from  the  instrument  to  which  it  is 
affixed,  to  the  record,  by  the  officer  making  the  record,  it  is 
only  necessary  that  he  should,  in  some  appropriate  mode,  in- 
dicate that  a  seal  was  affixed  to  the  certificate.  And  when  the 
letters  "  L.  S.,"  the  word  "  seal,"  or  a  scroll  are  employed  for 
that  purpose,  no  reason  is  perceived  why  it  is  not  sufficient. 
It  is  not  to  be  expected  that  the  officer  making  the  record  of 
the  original  instrument  can  make  a  fac  simile  of  the  impres- 
sion of  the  seal.  So  that  where  the  seal  on  the  original  is  indi- 
cated on  the  record  or  a  copy,  in  the  manner  we  have  specified, 
it  must  be  held  to  answer  the  requirements  of  the  law. 

It  was,  however,  insisted  that  the  letters  "  L.  S."  were  af- 
fixed to  the  copy  after  it  was  made  by  the  clerk,  and  were  not 
placed  there  by  him.  To  establish  this,  plaintiff  in  error  intro- 
duced another  copy  of  the  power  of  attorney,  certified  by  the 
same  officer,  in  which  nothing  appeared  to  indicate  that  there 
was  annexed  the  notarial  seal,  unless  it  was  the  statement  of 
the  officer  that  it  was  given  under  his  notarial  seal. 
[165*]  But  both  *papers  thus  produced  purported  to  be  copies 
of  the  record  of  the  same  instrument,  made  and  certi- 
fied by  the  same  officer,  and  verified  by  the  seal  of  the  same 
court.  These  certificates  each  imported  equal  verity,  and,  at 
the  most,  could  only  produce  doubt  as  to  which  was  the  true 
copy.  No  one  could  tell,  from  their  production  alone,  which 
was  the  true  and  which  the  spurious  copy.  It  was,  therefore, 
proper  to  leave  the  question  to  the  jury  to  determine,  from  all 
of  the  evidence,  which  was  the  true  copy. 

Nor  does  the  evidence  offered  to  prove  that  the  letters  indi- 
cating that  the  officer's  seal  was  affixed  to  the  certificate  of 
acknowledgment,  after  the  copy  was  made,  establish  that  fact. 
It  was  attempted  to  be  proved  that  those  letters  were  in  Pret- 
ty man's  handwriting.  Three  witnesses,  called  to  testify  on 
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*hat  question,  give  it  as  their  opinion  that  they  were  not  in  his 
handwriting,  whilst,  on  the  contrary,  but  one  witness  gave  it 
as  his  opinion  that  it  was.  This  evidence  fails  to  show  that  it 
was  his  writing;  but  even  if  it  did,  we  do  not  perceive  that  it 
would  prove  that  he  had  altered  the  copy.  But  even  had  it 
been  proved  that  the  letters  were  placed  there  by  him,  the 
clerk  may  have  authorized  him  to  add  the  letters  before  he 
gave  the  certificate  that  it  was  a  correct  copy.  The  clerk  had 
a  right  to  permit  Prettyman  to  make  the  copy,  as  well  as  a 
deputy,  but  w«as  bound  to  see  that  it  was  accurate  before  he 
granted  his  certificate. 

It  is  again  insisted,  that  the  copy  of  the  power  of  attorney 
offered  by  defendant  in  error  contained  material  interlineations 
and  erasures,  and  should  therefore  have  been  rejected  when  of- 
fered in  evidence.    It  appears  that  the  word  "  Illinois  "  after 
the  word  "  state  "  was  erased,  and  the  word  "  aforesaid  "  sub- 
stituted.    Also  the  word  "  Campbell  "  after  the  words  "James 
B."  was  erased.     It  will  be  observed  that  this  in  no  wise  al- 
tered the  sense  of  the  instrument,  even  if  they  appeared  in 
the  original  instrument  on  record.    But  for  aught  that  appears, 
these  alterations  were  made  by  the  copyist  to  conform  to  the 
record.     This  formed  no  sufficient  reason  for  excluding  this 
copy  as  evidence.     Nor  is  there  any  evidence  in  the 
^record,  that  these  alterations  were  made  for  fraudulent  [166*] 
purposes.     Not  having  the  copies  themselves  before 
us,  we  cannot  see  that  there  was  anything  in  the  appearance 
of  that  offered  by  defendant  in  error,  which  required  it  to  be 
excluded.     When  the  two  copies  are  compared,  it  is  seen  that 
the  alterations  complained  of  make  the  copy  offered  by  de- 
fendant in  error  conform  in  every  respect  to  that  offered  by 
plaintiff  in  error,  except  the  letters  indicating  the  seal  of  the 
officer.     This  renders  it  manifest  that  the  alteration  was  made 
by  the  clerk,  to  render  it  a  correct  copy  from  the  record. 

In  the  view  we  have  taken  of  the  case,  the  certificate  of  the 
secretary  of  state,  as  to  the  official  character  of  the  notary 
public,  produced  by  plaintiff  in  error,  was  of  no  consequence, 
whether  admitted  in  evidence  or  excluded  from  the  considera- 
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tion  of  the  jury.  Its  admission  or  rejection  could  in  nowise 
alter  the  result.  Nor  did  it  prove  anything,  and  could  there- 
fore work  no  prejudice  to  plaintiff  in  error.  It  was  simply 
immaterial  to  the  issue,  and  was  not  calculated  to  mislead  the 
jury.  The  court,  therefore,  committed  no  error  in  admitting 
it  in  evidence.  Nor  did  the  order  upon  plaintiff  in  error  to 
produce  the  certificate  prejudice  his  cause,  and  we  cannot  re- 
pair the  injury  to  his  feelings.  We  can  only  look  to,  and  cor- 
rect errors  appearing  upon  the  record,  which  may  have  worked 
prejudice  to  the  rights  of  the  parties,  involved  in  the  cause  on 
trial. 

It  is  again  objected,  that  this  power  of  attorney  was  not 
acknowledged,  in  conformity  to  the  statutes  then  in  force.  It 
bears  date  the  twentieth  day  of  December,  1835,  and  the  deed 
was  executed  by  the  attorney  on  the  sixth  day  of  September, 
1836,  and  it  was  afterwards  duly  recorded.  It  is  contended, 
that  the  ninth  section  of  the  act  of  1827,  authorizing  certain 
specified  officers  to  take  acknowledgments  of  deeds  and  other 
instruments  in  writing,  affecting  the  title  to  lands  and  real 
estate,  does  not  authorize  notaries  public  to  grant  such  certifi- 
cates. And  the  sixteenth  section  of  the  same  act  requires 
powers  of  attorney  authorizing  the  conveyance  of  lands,  to  be 
acknowledged  or  proved  in  the  same  manner  as  deeds 
[167*]  are  ^required  to  be  authenticated  by  the  provisions  of 
that  act.  Notaries  public  not  being  named  in  that 
statute,  it  is  contended  that  when  the  notary  in  this  case  acted, 
it  was  without  warrant  of  law. 

Had  this  been  the  only  legislation  then  in  force  on  that  sub- 
ject, we  are  not  prepared  to  hold  that  there  would  not  have 
been  force  in  the  objection.  But  the  first  section  of  the  act 
of  1829,  which  is  amendatory  to  the  act  of  1827,  declares,  that 
deeds  of  conveyance  of  lands  may  be  acknowledged  or  proved 
before  notaries  public.  And  this  being  an  amendment  of  the 
former  act,  it  operated  precisely  as  if  this  section  had  been 
added  to  the  prior  act  at  the  time  of  its  adoption,  so  far  as 
deeds  might  be  authenticated  before  a  notary  public,  after  the 
act  of  1829  was  adopted.  Subsequent  to  that  time,  the  officers 
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named  in  the  two  acts  had  the  same  power  as  if  they  had  been 
named  in  the  ninth  section  of  the  former  act.  This  latter  act 
being  amendatory  of  the  former,  and  relating  to  the  same  sub- 
ject matter,  they  must  be  construed  together  and  as  one  stat- 
ute The  first  section  of  the  act  of  1829  must  be  considered 
as  enlarging  the  scope  and  operation  of  the  act  of  1827,  pre- 
cisely as  though  the  additional  officers  had  been  named  in  the 
former  act.  Then,  as  the  sixteenth  section  of  the  act  of  1827 
requires  powers  of  attorney  to  be  acknowledged  or  proved  in 
the  same  manner  as  deeds  of  conveyance,  and  after  the  adop- 
tion of  the  act  of  1829,  notaries  public  were  authorized  to  take 
such  acknowledgments,  it  follows  that  this  power  of  attorney 
was  acknowledged  before  an  officer  having  competent  author- 
ity for  the  purpose. 

It  was  likewise  insisted  that  the  certificate  of  acknowledg- 
ment to  the  deed,  from  Campbell  and  wife  to  Lee,  was  defect- 
ive, and  that  it  was  improperly  admitted  in  evidence.  It  was 
acknowledged  before  a  justice  of  the  peace  of  Tazewell  county, 
in  which  the  land  was  situated.  It  was,  however,  not  accom- 
panied by  a  certificate  of  the  county  clerk,  that  he  was  an 
acting  justice  of  the  peace.  The  18th  section  of  the  convey- 
ance act  (Rev.  Stat.,  106)  declares  that  to  entitle  a  deed  to  be 
recorded,  when  acknowleded  before  a  justice  of  the  peace 
*within  the  state,  it  shall  be  accompanied  by  a  certifi-  [168*] 
cate  of  the  clerk  of  the  county  court,  that  he  was  an 
acting  justice  of  the  peace.  But  it  provides,  that  if  acknowl- 
edged before  such  an  officer  in  the  county  in  which  the  lands 
conveyed  are  situated,  no  such  certificate  shall  be  required. 
"When  a  deed  has  been  properly  acknowledged  or  proved  to 
entitle  it  to  record,  it  may  be  properly  read  in  evidence.  This 
section  has  declared  that  when  it  is  acknowledged  before  a 
justice  of  the  peace  of  the  county  in  which  the  land  is  sitna- 
ted,  it  may  be  recorded  without  further  proof.  We  have  seen 
that  this  deed  was  properly  acknowledged  to  admit  it  to 
record,  and  to  authorize  it  to  be  used  as  evidence.  Had  the 
suit  been  tried  in  Tazewell  county,  no  person  belonging  to  the 
profession  would  have  doubted  that  it  was  admissible  as  evi- 

143 


169  OTTAWA, 


Holbrook  vs.  Nichol. 


dence.  Then  can  it  be  possible  that  a  change  of  venue  can 
alter  the  rules  of  evidence?  We  think  not.  How  can  the 
change  of  venue  render  competent  evidence  incompetent? 
The  statute  has  declared  that  in  such  cases  no  such  certificate 
shall  be  required.  Nor  does  the  statute  limit  it  to  a  trial  in 
the  county  in  which  the  land  is  situated.  It  makes  no  excep- 
tion. 

The  evidence  shows,  that  all  the  title  to  these  premises  had 
been  divested  out  of  Campbell  before  he  was  declared  a  bank- 
rupt. It  then  follows,  that  plaintiff  in  error  acquired  no  title 
by  his  purchase  at  the  sale  by  his  assignee.  And  it  devolved 
upon  him  to  deduce  title  from  some  other  source  before  he 
could  recover.  Having  failed  to  show  title,  defendant  in  er- 
ror was  not  required  to  exhibit  title  to  defeat  a  recovery. 
Until  plaintiff  in  error  showed  a  paramount  title,  defendant 
in  error  was  entitled  to  a  verdict.  As  the  case  now  stands,  it 
is  unnecessary  to  inquire  whether  the  proceedings  in  New 
York  declaring  Lee  a  bankrupt  were  regular.  If  irregular, 
the  title  appears  from  the  evidence  to  be  in  Lee,  and  if  not, 
the  title  vested  in  his  assignee,  and  plaintiff  in  error  does  not 
claim  to  derive  title  from  that  source. 

On  the  trial,  and  while  the  evidence  was  being  introduced, 
plaintiff  in  error  filed  an  affidavit  and  entered  a  motion  for  a 
continuance,  which  was  overruled.  In  the  affidavit  he 
[169*]  states,  *that  he  had  within  the  last  five  months  exam- 
ined the  record  of  deeds  in  Tazewell  county,  and  the 
record  of  the  power  of  attorney  failed  to  show  that  a  scroll 
enclosing  the  letters  "  L.  S.,"  or  such  letters,  or  anything  else 
indicating  a  notarial  seal,  appeared  to  the  notary's  certificate. 
That  he  has  reason  to  believe  that  it  had  been  affixed  to  the 
copy  of  the  certificate  furnished  by  the  clerk,  after  it  was 
given  by  that  officer  to  defendant  in  error.  That  he  antici- 
pated the  production  of  no  such  certificate,  and  was  taken 
altogether  by  surprise  when  it  was  produced.  That  in  con- 
sequence of  expecting  no  such  certificate,  he  had  subpcenaed 
no  witnesses  to  prove  the  facts  as  they  existed.  That  if  time 
were  given,  he  could  prove  by  the  clerk  and  his  deputy,  that 
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tliere  was  nothing  appearing  upon  the  record  to  indicate  that 
a  seal  had  ever  been  affixed  to  the  notary's  certificate.  After 
the  termination  of  the  trial,  plaintiff  in  error  entered  a  motion 
for  a  new  trial,  based  npon  this  affidavit,  which  was  also  over- 
ruled.  We  deem  it  unnecessary  to  inquire  whether  the  court 
erred  in  refusing  to  continue  the  case  in  the  middle  of  the 
trial,  but  shall  proceed  to  examine  the  question  whether  the 
court  erred  in  refusing  to  grant  a  new  trial. 

The  twenty-third  section  of  the  practice  act  (Rev.  Stat.,  416) 
declares,  that  exceptions  to  opinions  refusing  to  grant  new 
trials  shall  be  allowed,  and  the  party  excepting  may  assign 
for  error  any  such  opinion.  In  this  case  the  party  clearly 
shows  that  he  was  taken  by  surprise  on  the  trial.  That  he 
had  been  vigilant,  and  had  used  every  reasonable  precaution 
and  effort  to  be  prepared  for  trial.  We  cannot  see  that  he  Was 
guilty  of  laches  in  obtaining  evidence.  And  that  he  had  no 
reason  to  suppose  such  a  certificate  would  be  produced,  and 
hence  could  not  have  the  necessary  evidence  to  overcome  the 
certificate  produced  against  him.  The  fact  was  material,  as 
by  the  act  of  1829,  the  notary  public  could  not  give  such  a 
certificate,  except  under  his  seal  of  office.  And  if  he  could 
prove  that  the  record  showed  the  want  of  a  seal  to  his  certifi- 
cate, then  the  copy  of  the  power  of  attorney  would  not  be  ad- 
missible in  evidence,  and  the  defendant  in  error  would 
be  driven  to  the  production  *of  the  original  power  of  [170*] 
attorney  properly  authenticated,  before  he  could  show 
a  valid  conveyance  by  the  attorney  to  Lee. 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  and  the  judgment  of 
the  court  below  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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[171*J 


Chancery  Practice:  Hearing  on  bill,  answer  and  depositions,  without 
replication. 

Section  32  of  chap.  21,  Rev.  Stat.  1845  (p.  96),  providing  that  "  after  rep- 
lication is  filed,  the  cause  shall  be  deemed  at  issue,  and  stand  for  hear- 
ing at  the  next  term,  or  in  default  of  filing  such  replication,  the  cause 
may  be  set  for  hearing  upon  bill  and  answer;  in  which  case  the  an- 
swer shall  be  taken  as  true,  and  no  evidence  shall  be  received,  unless 
it  be  matter  of  record  to  which  the  answer  refers,"  refers  to  a  cause  in 
which  the  answer  is  put  in  under  oath,  in  which  case,  in  the  absence 
of  a  replication,  nothing  can  be  heard  against  the  answer  but  mat- 
ters of  record.  {Dictum  in  Trout  v.  Emmons,  29  111.,  433,  437,  that 
where  the  answer  was  under  oath,  it  might  be  overcome  by  the  testi- 
mony of  two  witnesses,  though  no  replication  was  filed,  disapproved.) 

But  where  an  answer  under  oath  is  waived,  it  is  the  uniform  practice  in 
tii.s  state,  to  set  the  cause  for  hearing  on  bill,  answer  and  depositions, 
though  no  replication  has  been  filed.  In  such  cases,  the  answer  is 
not  for  any  purpose  evidence  in  the  cause,  but  performs  the  office  of 
a  pleading  merely.  It  proves  nothing  which  it  alleges,  and  the  only 
purpose  it  serves  is  to  assist  in  making  up  the  issues.1 


1  See  Jones  v.  Neeley,  72  111.,  449. 


147 


172  MOUNT  YEKKON, 

Chambers  vs.  Rowe. 

Same:     Oral  testimony  admissible  on  hearing  on  bill,  answer  and  deposi- 
tions. 
Where  an  answer  under  oath  is  waived,  and  the  cause  is  set  for  hearing 
on  bill,  answer,  exhibits  and  depositions,  without  a  replication,  oral 
testimony  is,  under  the  statute,  admissible  on  the  hearing. 

Specific  Performance  :  Of  verbal  contract  for  the  sale  of  land. 
Where  the  purchaser  of  land,  by  a  verbal  contract,  has  been  put  in  pos- 
session of  the  land,  paid  a  part  of  the  price,  exercised  repeated  acts 
of  ownership  over  it,  and  stripped  it  of  much  of  the  timber  growing 
upon  it,  he  will  not  in  equity  be  permitted  to  repudiate  the  contract, 
and  a  specific  performance  of  the  contract  will  be  decreed  against 
him. 

Statute  of  Frauds  :    Must  be  pleaded.1 
Where  the  Statute  of  Frauds  is  not  pleaded  or  set  up  in  the  answer  to  a 
bill  for  a  specific  performance,  parol  evidence  is  admissible  to  prove 
the  contract.    Esmay  v.  Gorton,  18  111.,  483. 

Error  to  Circuit  Court  of  Perry  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Nelson  <&  Sanders,  for  plaintiff  in  error.     H.  K.  /S.  O'MeU 
veny,  for  defendant  in  error. 

[172*]  *Breese,  J.  This  was  a  bill  in  chancery  for  the  spe- 
cific performance  of  a  contract  for  the  sale  of  land,  and 
was  heard  by  the  court  on  the  bill,  answer  and  depositions, 
no  replication  having  been  filed.  The  court  decreed  in  favor 
of  the  complainant.  The  defendant  brings  the  case  here  by 
writ  of  error,  and  assigns  for  error,  1.  The  decree;  2.  Not 
setting  the  cause  down  for  hearing  on  the  bill  and  answer;  and 
3.  In  setting  it  down  for  hearing  upon  the  bill,  answer,  ex- 
hibits and  depositions,  and  in  receiving  oral  testimony  on  the 
hearing. 

As  to  the  last  errors  assigned,  they  will  be  considered  to- 
gether. They  must  be  tested  by  the  statute  regulating  the 
practice  in  courts  of  chancery.  By  section  32,  chapter  21,  af- 
ter replication  filed,  the  cause  is  deemed  at  issue,  and  stands 
for  hearing  at  the  next  term,  or,  in  default  of  filing  such  rep- 
lication, may  be  set  for  hearing  upon  the  bill  and  answer;  in 

1  See  Chicago  &  Wilmington  Coal  Co.  v.  Liddell,  69  111.,  639 ;  Durant  v. 
Rogers,  71  id.,  121. 
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which  case  the  answer  is  taken  as  true,  and  no  evidence  is  re- 
ceived unless  it  be  matter  of  record  to  which  the  answer  re- 
fers. Scates'  Comp.,  142.  The  idea  entertained  by  the  plain- 
tiff's counsel  seems  to  be,  that  in  no  case  can  a  cause  in  chan- 
cery be  set  for  hearing,  in  default  of  a  replication,  except  up- 
on the  bill  and  answer,  although  depositions  may  have  been 
taken  in  the  cause,  and  the  parties  are  proceeding  as  if  the 
cause  was  at  issue  by  replication  to  the  answer. 

Section  32  has  reference,  we  think,  to  a  cause  in  which 
the  ^answer  is  put  in  under  oath.     In  such  case,  in  the  [173*] 
absence  of  a  replication,  nothing  can  be  heard  against 
the  answer  but  matters  of  record.     The  uniform  practice  of 
the  courts  in  this  state  has  been  to  set  a  cause  for  hearing  on 
bill,  answer  and  depositions,  though  no  replication  has  been 
filed,  in  which  the  defendant's  oath  is  not  desired,  or  where  it 
is  waived,  as  in  this  case,  by  the  complainant.     In  such  cases, 
the  answer  is  not,  for  any  purpose,  evidence  in  the  cause,  but 
performs  the  office  of  pleading  merely.     It  proves  nothing 
which  it  alleges,  and  the  only  purpose  which  it  serves  is  to 
assist  in  making  up  the  issues.    Willis  et  al.  v.  Henderson,  4 
Scam.,  20.     Now,  as  in  a  suit  at  law,  parties  can,  if  they  please, 
go  to  trial  without  a  replication  to  a  plea,  and  the  case  be  fully 
heard  on  the  evidence,  so  in  chancery  the  practice  has  obtained, 
in  all  cases  where  the  oath  of  the  defendant  is  waived,  to  set 
the  cause  down  for  hearing  on  the  bill,  answer,  exhibits  and 
depositions,  and  the  admission  of  oral  testimony  under  the 
statute.    Webb  v.  Alton  Marine  and  Fire  Ins.  Co.,  5  Gilm., 
225 ;  Jameson  v.  Conway,  id.,  230.     The  answer,  not  being 
on  oath,  amounts  to  no  more  than  an  ordinary  plea  in  a  suit 
at  law,  against  which  the  complainant  is  at  liberty  to  prove 
his  case  as  in  a  suit  at  law.     And  such  is  the  statute.     Section 
21  of  the  chancery  act  provides,  in  cases  where  the  answer  is 
made  without  oath,  that  it  shall  have  no  other  or  greater  force 
as  evidence,  than  the  bill.     Scates'  Comp.,  141. 

This  court,  in  the  case  of  Trout  v.  Emmons,  29  111.,  437, 
inadvertently  intimated  that  where  the  answer  was  under  oath, 
it  might   be   overcome  by  the  testimony  of   two  witnesses, 
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though  no  replication  was  filed.  This  was  unadvisedly  saidr 
as  the  rule  is  differently  settled.  It  is  very  clear,  where  the 
answer  is  not  under  oath,  it  is  to  be  treated  as  pleading  only, 
and  without  a  replication  the  cause  can  be  fully  heard,  when 
set  down  for  hearing  on  the  bill,  answer,  exhibits  and  deposi- 
tions, and  oral  testimony  heard  in  court,  such  answer  having 
no  more  force  as  evidence  than  the  bill. 

Upon  the  merits  of  the  case,  we  do  not  see  how  the  court, 
under  the  evidence,  could  have  rendered  any  different 
[174*]  decree.  *  The  contract  was  substantially  proved  —  the 
plaintiff  in  error  was  put  in  possession  of  the  land  — 
paid  a  part  of  the  price  in  lumber  —  exercised  repeated  acts 
of  ownership  over  it — stripped  it  of  much  of  the  timber 
growing  upon  it,  and  cannot,  with  justice,  be  permitted  now 
to  repudiate  the  contract.     Hawkins  v.  Hunt,  14  111.,  43. 

He  has  had  the  full  benefit  of  the  land,  and  as  he  has  not 
interposed  the  statute  of  frauds  and  perjuries  by  plea  or  an- 
swer, the  contract  must  be  enforced  against  him.  Esmay  v. 
Gorton  et  al.9  18  111.,  483.     The  decree  is  affirmed. 

Decree  affirmed. 


William  Aird  vs.  Isham  N.  Haynie. 

Pbocess:  When  it  may  run  to  a  foreign  country. 
Under  the  act  of  February  22,  1861,  providing  that  a  defendant  shall  not 
be  sued  out  of  the  county  where  he  resides,  or  may  be  found,  exoept 
where  there  are  several  defendants,  or  where  the  plaintiff  is  a  resi- 
dent of,  and  the  contract  upon  which  the  action  is  brought  shall  have 
been  actually  made  in  the  county  in  which  the  action  is  brought,— 
where,  in  an  action  by  the  assigneee  against  the  assignor  of  a  prom- 
issory  note,  at  the  date  of  the  assignment  and  ever  since,  the  assignor 
was  a  resident  of  Marion  county,  where  the  assignment  was  made  and 
process  served  upon  him,  and  the  assignee  was  a  resident  of  Alexan- 
der county,  where  the  action  was  commenced:  Held,  that  the  circuit 
court  of  Alexander  county  acquired  no  jurisdiction  by  the  service  of 
its  process  upon  the  assignor  in  Marion  county. 
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Pleading:  Plea  to  the  jurisdiction. 
Where  process  was  issued  from  the  circuit  court  of  Alexander  county, 
where  the  plaintiff  resided,  and  served  upon  the  defendant  in  Marion 
county,  where  he  resided  and  the  cause  of  action  accrued ;  and  the 
defendant  pleaded  to  the  jurisdiction,  that  the  court  ought  not  to  take 
cognizance  of  the  action  because  the  cause  of  action  accrued  to  the 
plaintiff  in  Marion  county,  and  not  in  Alexander  county;  it  was  held 
that  the  plea  was  defective  in  not  averring  that  the  defendant  did  not 
reside  in  Alexander  county. 
In  such  case  the  averment  in  the  plea  that  the  cause  of  action  accrued 
to  the  plaintiff  in  Marion  county,  and  not  in  Alexander  county,  was 
held  equivalent  to  the  averment  that  the  contract  sued  upon  was  made 
in  Marion  county,  and  not  in  Alexander  county.  Phelps  v.  McGee,  18 
111.,  155,  158,  followed. 

Practice  in  Supreme  Court: 
Where  issue  is  joined  on  a  defective  plea,  and  the  case  submitted  to  the 
court  upon  that  issue  upon  an  agreed  state  of  facts,  and  found  for  the 
plaintiff,  when  the  agreed  state  of  facts  upon  which  the  parties  went 
to  trial  entitled  the  defendant  to  a  verdict  upon  the  issue  as  made  up, 
and  would  also  have  supported  a  good  plea,  the  defective  plea  being 
susceptible  of  being  made  good  by  amendment,  the  Supreme  Court  will 
not  affirm  the  judgment  merely  because  the  plea  was  defective,  but 
will  reverse  the  judgment  and  remand  the  cause  because  of  the  im- 
proper  finding. 

Practice  in  Circrit  Court  :    Judgment  non  obstante  veredicto. 
It  is  only  in  cases  where  it  is  very  clear  that  the  defendant  has  no  mer- 
its,  under  whatever  form  his  plea  may  be  pleaded,  that  the  court  will 
give  judgment  non  obstante  veredicto. 

Appeal  from  Circuit  Court  of  Alexander  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

Silas  L.  Bryan,  for  appellant.     /.  ]¥.  Haynie,  jpro  se. 

*  Lawrence,  J.  This  was  a  suit  brought  by  the  [175*] 
appellee  against  the  appellant  in  the  circuit  court  of 
Alexander  county,  and  process  was  sent  to  the  sheriff  of 
Marion  county,  and  there  served  on  the  defendant.  The  de- 
fendant pleaded  to  the  jurisdiction,  that  the  court  ought  not 
to  take  further  cognizance  of  the  action,  because  the  cause  of 
action  accrued  to  the  plaintiff  in  Marion  county,  arjd  not  in 
the  county  of  Alexander.  The  plaintiff  took  issue  on  this 
plea,  and  submitted  the  case  to  the  court  for  trial  upon  the 
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following  agreed  state  of  facts.  The  note  described  in  the  de- 
claration was  made  by  one  Wooters,  in  Marion  county,  pay- 
able to  the  defendant  below,  and  by  the  latter  indorsed  in 
Marion  county  to  the  plaintiff  below.  At  the  date  of  the  as- 
signment the  assignor  was,  and  has  ever  since  been,  a  citizen 
of  Marion  county,  where  process  was  served  upon  him.  At 
the  date  of  the  assignment  the  assignee  was,  and  has  ever 
since  been,  a  resident  of  Alexander  county.  The  court,  on 
these  facts,  found  the  issue  for  the  plaintiff,  and,  a  motion  for 
a  new  trial  being  overruled,  gave  judgment  for  the 
[176*]  plaintiff. 

The  act  of  February  22,  1861,  amendatory  of  our 
practice  act,  had  gone  into  force  about  a  month  prior  to  the 
commencement  of  this  suit.  It  is  too  plain  to  admit  of  argu- 
ment, that  under  the  agreed  state  of  facts,  and  this  amend- 
atory law,  the  circuit  court  of  Alexander  county  had  no  juris- 
diction. That  law  provides  that  a  defendant  shall  not  be  sued 
out  of  the  county  where  he  resides  or  may  be  found,  except 
where  there  are  several  defendants,  or  where  the  plaintiff  is  a 
resident  of,  and  the  contract  upon  which  the  action  is  brought 
shall  have  been  actually  made  in,  the  county  in  which  the 
action  is  brought.  In  this  case  the  plaintiff  resided  in  Alex- 
ander county,  where  the  suit  was  brought,  but  neither  the 
original  note  nor  the  indorsement  was  made  there. 

The  appellee,  however,  insists  that  the  plea  was  bad,  and 
therefore  the  judgment  must  be  affirmed.  The  plea  was  un- 
doubtedly defective  in  not  averring  that  the  defendant  did  not 
reside  in  Alexander  county.  The  averment  that  the  cause  of 
action  accrued  to  the  plaintiff  in  Marion  county,  and  not  in 
Alexander  county,  must  be  considered,  according  to  the  case 
of  Phelps  v.  McGee,  18  111.,  158,  as  equivalent  to  the  aver- 
ment that  the  contract  was  made  in  Marion  county,  and  not 
in  Alexander  county,  and  we  are  not  inclined  to  depart  from 
the  authority  of  that  case.  Kegarding  the  plea  in  that  light, 
the  agreed  state  of  facts  upon  which  the  parties  went  to  trial 
entitled  the  defendant  to  a  verdict  upon  the  issue  as  made  up, 
and  if,  after  such  verdict,  the  plaintiff  had  moved  for  judg- 
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ment  non  obstante  veredicto,  the  circuit  court  would  not 
have  been  justified  in  granting  the  motion.  The  issue  was 
rather  informal  than  immaterial,  and  it  is  only  in  cases  where 
it  is  very  clear  that  the  defendant  has  no  merits,  under  what- 
ever form  his  plea  may  be  pleaded,  that  the  court  will  give 
judgment  now  obstante  veredicto.  The  facts  admitted  of  re- 
cord by  the  parties,  and  which  were  submitted  to  the  judg- 
ment of  the  court  under  the  issue,  show  that  the  defendant 
would  have  been  entitled  to  judgment  had  not  his  plea  been 
defective.  If  the  issue  joined  on  the  defective  plea  had  been 
found  for  the  defendant,  as  it  should  have  been,  the 
court,  on  a  motion  for  judgment  ^notwithstanding  the  [177*] 
verdict,  would  have  held  that  the  plea  was  cured  by 
the  verdict,  or  would  have  allowed  the  plaintiff,  if  he  desired, 
to  move  for  a  repleader.  We  cannot,  therefore,  affirm  the 
judgment,  merely  because  the  plea  was  defective,  when  we  see 
by  the  record  that  upon  the  facts  which  the  parties  by  agree- 
ment submitted  to  the  judgment  of  the  court,  the  issue,  as 
joined,  should  have  been  found  for  the  defendant,  and  the 
plea  might  have  been  made  good  by  amendment.  The  court 
erred  in  not  finding  the  issue  for  the  defendant,  instead  of 
the  plaintiff,  leaving  each  party  in  a  position  to  make  such 
motion,  based  upon  the  state  of  the  pleadings,  as  he  might 
think  proper;  and  because  the  issue  was  not  so  found,  we  re- 
verse the  judgment. 

Reversed  and  remanded. 


Spencer  S.  Ewbanks  vs.  The  President  and  Trustees  of 
the  Town  or  Ashley. 

Penalties  :    How  recovered. 
At  common  law,  a  penalty  given  by  statute  might  be  recovered  in  either 
an  action  of  debt 1  or  assumpsit  in  any  court  of  general  jurisdiction, 
but  such  a  penalty  could  not  be  recovered  in  a  criminal  proceeding. 

1  See  Vaughan  v.  Thompson,  15  111.,  39;  Carle  v.  The  People,  12  id.,  285; 
Town  of  Jacksonville  v.  Block,  post,  507. 

153 


178  MOUNT  YEBNON, 

Ewbanks  vs.  Town  of  Ashley. 

Same  :    Suits  for,  before  justices  of  the  peace. 
When  the  jurisdiction  is  conferred  upon  justices  of  the  peace  in  such, 
cases,  the  suit  may  be  brought  in  the  same  manner  as  any  other  civil 
suit  before  a  justice  of  the  peace,  and  they  may  hear  such  cases  with- 
out  a  complaint.1 

Process  :  Appearing  to  a  capias,  without  arrest. 
Where  the  suit  for  a  penalty  is  improperly  commenced  before  a  justice 
of  the  peace  by  a  capias,  instead  of  an  ordinary  summons,  which  is 
served  upon  the  defendant  by  reading,  and  without  arrest,  and  he 
voluntarily  appears  several  days  thereafter  and  moves  to  dismiss  the 
suit  because  the  writ  was  returnable  forthwith  and  was  not  based  on 
an  affidavit,  which  being  overruled,  he  proceeds  to  trial,  the  capias 
answers  the  purpose  of  a  summons  by  procuring  the  defendant's  ap- 
pearance, and  is  sufficient  to  sustain  a  judgment. 9 

Same  :  Objections  to,  waived  by  appeal  to  circuit  court. 
Even  if  the  process  by  which  a  suit  before  a  justice  of  the  peace  is  com- 
menced is  insufficient,  still,  if  the  defendant  takes  an  appeal  from  the 
judgment  of  the  justice  to  the  circuit  court,  no  exceptions  can  there- 
after be  taken  to  the  form  or  service  of  the  writ  below,  and  it  is  the 
duty  of  the  court  to  hear  and  determine  the  case  in  a  summary  man- 
ner, according  to  its  merits. 

Municipal  Corporations  :  What  is  a  sufficient  record  of  a  town  ordinance. 
A  town  ordinance,  printed  and  pasted  in  the  record  book  of  town  ordi- 
nances of  the  town,  is  sufficiently  recorded  under  the  statute;  and  it 
is  not  necessary  that  it  be  recorded  in  manuscript,  to  be  admissible  in 
evidence. 

Same:  Ordinance  against  nuisances. 
Under  an  ordinance  declaring  that  "  if  any  person  shall  place,  or  allow  to 
remain,  wood  in  quantities  over  ten  cords,  or  shall  keep  any  butcher's 
shop  in  a  manner  deleterious  to  the  health  of  the  people  of  the  town, 
*  *  or  offensive  to  them  in  their  business  avocations,  or  of  any  pri- 
vate family  within  the  corporate  limits  of  the  town,  *  *  the  same 
is  hereby  declared  a  nuisance,"  etc.,  to  render  wood  placed  within 
the  corporate  limits  a  nuisance,  it  must  appear  that  it  is  so  placed  as 
to  injure  or  annoy  inhabitants  of  the  town;  and  the  ordinance  can- 
not be  presumed  to  have  been  intended  to  prevent  the  citizens  from 
placing  more  than  ten  cords  of  wood  on  their  own  premises,  or  in 
their  own  woodhouses,  where  it  could  not  injure  or  in  any  degree 
annoy  or  discommode  other  persons. 

Penalties  :     Offense  must  be  established  by  full  proof. 
In  prosecutions  for  penalties  incurred  by  the  violation  of  town  ordi- 

1  See  Town  of  Jacksonville  v.  Block,  post,  507. 

'To  the  point  that  defects  in  the  writ  are  cured  by  appearance,  see 
Miles  v.  Goodwin,  35  111.,  53,  and  note. 
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nances,  it  must  be  shown  that  the  offense  was  committed  after  the 
ordinance  went  into  effect;  and  when  there  is  no  evidence  in  the 
record  as  to  the  time  of  its  commission,  the  conviction  will  be  r*» 
versed. 

Error  to  Circuit  Court  of  Washington  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
W.  H.  Green,  for  plaintiff  in  error.     J.  M.  Dunham,  for 
defendants  in  error. 

*  Walker,  C.  J.  This  was  an  action  of  debt,  brought  [179*] 
by  the  president  and  trustees  of  the  town  of  Ashley 
against  Spencer  Ewbanks,  before  a  justice  of  the  peace,  for 
the  recovery  of  a  penalty  for  the  violation  of  a  town  ordi- 
nance. The  writ  was  in  the  form  of  a  capias,  and  was  served 
on  plaintiff  in  error  by  readiDg,  and  without  arrest. 
He  appeared  before  the  justice  on  the  27th  *day  of  [180*] 
April,  1863,  three  days  after  the  writ  was  issued,  and 
entered  a  motion  to  dismiss  the  suit,  because  the  writ  was 
returnable  forthwith,  and  because  the  writ  was  not  based  on 
an  affidavit.  The  motion  was  overruled,  a  trial  had,  and  a 
judgment  rendered  against  plaintiff  in  error.  He  removed 
the  cause  to  the  circuit  court  by  appeal,  where  he  entered  a 
motion  to  quash  the  writ  of  the  justice  of  the  peace,  which 
was  also  overruled.  A  trial  was  then  had,  resulting  in  a  judg- 
ment in  favor  of  defendants  in  error;  and  the  cause  is  brought 
to  this  court  to  reverse  the  judgment. 

At  common  law,  a  penalty  given  by  a  statute  might  be  re- 
covered in  either  an  action  of  debt  or  assumpsit,  in  any  court 
of  general  jurisdiction.  Com.  Dig.,  By-law  D.,  1;  Israel  v. 
Jacksonville,  1  Scam.,  290.  Nor  could  such  a  penalty  be  re- 
covered in  a  criminal  proceeding.  When  the  jurisdiction  is 
conferred  upon  justices  of  the  peace  in  such  cases,  it  follows 
that  it  must  be  held  to  authorize  them  to  proceed  as  in  other 
cases.  It  then  results,  as  a  part  of  their  jurisdiction,  that 
they  may  hear  such  cases  without  a  complaint.  The  suit 
might  be  brought  in  the  same  manner  as  in  any  other  civil 
suit  before  a  justice  of  the  peace. 
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The  writ  should,  no  doubt,  have  been  an  ordinary  summons, 
in  the  absence  of  some  provision  requiring  a  capias,  but  as 
plaintiff  in  error  was  not  arrested,  and  voluntarily  appeared, 
it  answered  the  purpose  of  a  summons,  the  object  of  which  is 
to  procure  the  appearance  of  the  defendant.  But  even  if  it 
was  not  sufficient,  when  the  cause  was  removed  to  the  circuit 
court,  no  exceptions  could  be  taken  to  the  form  or  service  of 
the  writ.  It  was  the  duty  of  the  court  to  hear  and  determine 
the  case  in  a  summary  manner,  according  to  its  merits. 
Swingley  v.  Haynes,  22  111.,  216;  Ohio  and  Miss.  R.  R.  v. 
McCutchin,  27  111.,  9;  Stephens  v.  Cross,  id.,  35.  The  circuit 
court,  therefore,  committed  no  error  in  overruling  the  motion 
to  quash  the  writ. 

It  is  insisted  that  the  court  erred  in  admitting  a  printed  copy 
of  the  by-laws  of  the  town  in  evidence,  on  the  trial  below 
No  exceptions  seem  to  have  been  taken  to  the  proof  it- 
[181*]  self,  or  *the  mode  in  which  it  was  made,  as  to  the  adop- 
tion, publication,  or  recording  of  the  ordinance.  But 
even  if  such  an  objection  had  been  made,  the  ordinance  seems 
to  have  been  published  in  the  mode  specified  in  section  seven 
of  the  chapter  relating  to  incorporated  towns1  (He v.  Stat., 
113),  and  a  similar  publication  was  held  sufficient  in  the  case 
of  Teft  v.  Size,  5.  Gilm.,  432. 

The  objection  which  seems  to  have  been  made  was  to  read- 
ing from  the  record  book  of  the  corporation  what  purported 
to  be  the  ordinance  under  which  this  proceeding  was  had.  It 
appears  to  have  been  printed,  and  pasted  in  the  book,  which 
was  proved  to  contain  the  town  ordinances  adopted  by  the 
president  and  trustees.  We  can  perceive  no  reason  for  hold- 
ing this  ordinance  invalid,  because  it  was  recorded  in  print 
and  not  in  manuscript.  It  may  be  asked,  what  advantage 
could  be  obtained  by  a  manuscript  record  over  one  that  was 
printed?  The  object  in  reducing  it  to  record  is  that  it  may 
be  preserved  for  future  reference,  and  certainty  as  to  its  pro- 
visions, which  is  certainly  as  well  attained  by  print  as  by 

1  Proof  was  made  in  the  court  below  of  the  printing  and  posting  up  of 
four  copies  of  the  ordinance  in  question. 
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manuscript.     We  deem   this  a  sufficient  recording  of  the  or- 
dinances under  the  statute. 

But  does  it  appear,  from  this  record,  that  appellant  was 
guilty  of  a  breach  of  the  ordinance?  It  declares,  that  "if 
any  person  shall  place  or  allow  to  remain,  wood  in  quantities 
over  ten  cords,  or  shall  keep  any  butcher's  shop  in  a  manner 
deleterious  to  the  health  of  the  people  of  the  town  of  Ashley, 
or  offensive  to  them  in  their  business  avocations,  or  of  any 
private  family  within  the  corporate  limits  of  the  town  of 
Ashley,  the  same  is  hereby  declared  a  nuisance,  and  shall  be 
removed  at  the  cost  of  the  owner  thereof,"  etc.  To  render 
wood  placed  within  the  corporate  limits  a  nuisance,  it  is  neces- 
sary that  it  should  be  deleterious  to  the  health,  or  offensive 
to  the  inhabitants  or  to  a  private  family  of  the  town.  It  can- 
not be  presumed  that  the  board  of  trustees  could  have  in- 
tended, by  adopting  this  ordinance,  to  prevent  the  citizens  from 
placing  more  than  the  ten  cords  of  wood  on  their  own  prem- 
ises, or  in  their  woodhouses,  where  it  could  not  injure,  or  in 
any  degree  annoy  or  discommode  other  persons.  They  could 
only  have  designed  to  prohibit  its  being  so  placed  as  to 
injure  or  annoy  the  inhabitants  of  the  town.  *The  [182*] 
evidence  in  this  case  fails  to  show  that  this  wood  in- 
jured or  put  any  person  to  the  least  inconvenience.  There 
was  no  nuisance  proved,  and  the  evidence  failed  to  sustain  the 
verdict.1 

Again,  there  is  no  evidence  in  the  record,  showing  when 
the  wood  was  placed  in  the  limits  of  the  corporation.  For 
aught  that  appears,  it  may  have  been  before  the  ordinance  was 
adopted.  In  prosecutions  for  penalties  and  forfeitures,  the 
offense  must  be  established  by  full  proof.  And  in  this  case 
it  has  not  been  done,  and  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


|rFhe  evidence  was,  that  Ewbanks  had,  prior  to  the  commencement  of 
this  acti"  i Hilled  and  curded  up  sixteen  cords  of  wood,  admitted  by  de- 
fendant i  is    within  I  lie  e.orp  -.rate  limits  of  the  town. 
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Erastus  B.  Carver  vs.  Stanford  A..  Lasater  and  Daniel 

Gregory. 

Decrees:    "  For  defendants,  for  costs  "  equivalent  to  a  dismissal. 
Where  a  chancery  cause  is  heard  on  bill,  answer,  replication  and  proofs, 
and  the  court  decrees  "  for  defendants,  for  costs,"  this  is  in  effect  a 
dismissal  of  the  bill. 

Specific  Performance  :  Where  the  complainant's  vendor  only  holds  a  con- 
tract for  the  purchase  of  the  land. 
Where  a  party  enters  into  a  contract  for  the  purchase  of  land  of  one 
who  has  no  title  to  it,  but  only  holds  a  contract  for  its  purchase  from 
a  third  party,  such  first  mentioned  purchaser  can  not,  upon  payment 
of  the  note  given  by  him  for  purchase  money  to  his  vendor,  compel 
the  original  vendor,  who  has  received  no  consideration  for  the  land 
and  has  practiced  no  fraud,  nor  done  any  act  or  made  any  assertion 
in  relation  to  the  land  which  influenced  the  conduct  of  such  pur- 
chaser,  to  make  him  a  deed  for  the  land  without  payment  of  the  pur- 
chase  money  due  on  the  original  contract. 

Same  :    Only  granted  upon  clear  proof. 
A  court  of  equity  should  not  in  any  case  decree  a  specific  performance 
and  divest  the  owner  of  land  of  his  title,  except  upon  clear  proof. 

Equity  :    Maxim. 
A  party  coming  into  a  aourt  of  equity,  to  ask  the  equitable  interposition 
of  that  court,  is  required  to  do  equity. 

Error  to  Circuit  Court  of  Marion  County. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 
Willard  <&  Goodnow,  and  James  Bassett,  for  plaintiff  in 
error.     H.  K.  S.  O'Melveny,  for  defendant  in  error,  Gregory. 

[183*]       *Breese,  J.     The  record  in  this  case  shows,  that  on 
the  seventeenth  of  March,  1857,  the  plaintiff  in  error 
entered  into  a  contract  with  Lasater,  one  of  the  defendants,  of 
which  the  following  is  a  copy: 

"  Patoea,  March  IT,  1857.  —  This  indenture,  made  this  day 
between  Stanford  A.  Lasater,  of  the  first  part,  and  Erastus  B. 
Carver,  of  the  second  part,  of  Marion  county,  Illinois.  Where- 
as, the  said  Lasater  has  bargained  and  sold  unto  the  said  Car- 
ver the  N.  half  of  S.  W.  fracl.  qr.  of  section  19,  T.  4  K,  1 
east  of  the  third  principal  meridian,  containing  forty-live 
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acres,  for  the  sum  and  consideration  of  two  hundred  and 
seventy  dollars,  to  be  paid  twelve  months  after  the  above  date, 
for  which  the  said  Lasater  holds  a  promissory  note  bearing 
even  date  herewith,  with  interest  at  ten  per  cent.;  the  said 
Lasater,  his  heirs  or  assigns,  hereby  agrees,  upon  the  payment 
of  said  note,  to  make  and  deliver  unto  the  said  Carver,  his 
heirs  or  assigns,  a  good  and  sufficient  warrantee  deed.  In  case 
the  said  Carver,  his  heirs  or  assigns,  fail  to  pay  said  note  when 
due,  this  article  is  null  and  void,  otherwise  to  remain  in  full 
force,"  etc. 

At  the  August  term,  1861,  of  the  Marion  circuit  court,  the 
complainant  exhibited  his  bill  of  complaint  against  Lasater,  and 
Daniel  Gregory,  the  other  defendant,  praying  that  this  con- 
tract be  specifically  performed,  and  that  Gregory  be 
decreed  to  *carry  out  and  perform  it,  complainant  hav-  [184*] 
ing  performed  his  part  of  it,  and  that  Gregory  be  com- 
pelled to  make  to  complainant  a  good  and  sufficient  warrantee 
deed,  in  fee  simple,  to  the  land  described  in  the  agreement. 

The  allegations  of  the  bill,  on  which  this  prayer  as  against 
Gregory  is  based,  are,  that  about  the  time  the  note  became 
due,  complainant  learned  that  Lasater,  at  the  time  he  sold  the 
land,  had  no  title  to  it,  but  the  same  was  in  Gregory,  a  resi- 
dent of  Fayette  county,  who  was  the  owner  in  fee  simple,  and 
was  still  the  owner.  It  is  then  alleged,  that  Lasater,  at  the 
time  he  sold  the  land,  was  acting  under  an  agreement  between 
himself  and  Gregory,  by  which  Lasater  had  authority  from 
Gregory  to  sell  and  convey  the  land.  That  afterwards  com- 
plainant had  a  conversation  with  Gregory  concerning  the  pur- 
chase from  Lasater,  and  that  Gregory  stated  that  by  a  contract 
entered  into  and  then  existing  between  him  and  Lasater,  he, 
Lasater,  had  authority  to  contract  and  sell  the  land,  and  that 
he  was  bound  by  the  agreement  with  Lasater  to  make  a  con- 
veyance, and  would  carry  out  and  affirm  any  and  all  contracts 
Lasater  made  relative  to  lands  in  which  Lasater  had  an  inter- 
est with  him,  but  did  not  disclose  the  nature  or  amount  of 
such  interest. 

The  bill  then  charges,  that  Lasater  and  Gregory  were  part- 
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ners  in  buying  and  selling  lands,  Lasater  being  the  active 
agent  in  the  partnership,  Gregory  furnishing  the  money,  and 
the  titles  taken  to  Gregory,  but  with  power  to  Lasater  to  sell 
in  his  own  name,  Gregory  sharing  in  the  proceeds  and  profits 
of  the  sales,  and  that  this  particular  tract  was  purchased  by 
Lasater  under  this  agreement,  and  that  he  had  power  and  au- 
thority from  Gregory  to  sell  it,  he,  Gregory,  having  agreed 
with  him  to  affirm  and  carry  out  any  and  all  bargains,  sales 
and  contracts  relative  to  it.  The  bill  further  charges,  that 
the  contract  between  complainant  and  Lasater  was  made,  pos- 
session given  by  Lasater,  and  improvements  made  on  the  land 
by  complainant,  with  the  knowledge  of  Gregory,  and  that  he, 
Gregory,  permitted  complainant  to  make  the  purchase,  to  take 
possession,  and  to  make  valuable  improvements  on  the  land, 
without  disclosing  the  true  state  of  facts,  or  in  any  way 
[185*]  making  known  his  interest  in  the  land.  There  is  an 
allegation,  that  at  the  time  the  note  became  due,  Lasa- 
ter was  in  failing  circumstances,  and  has  since  become  wholly 
insolvent  and  unable  to  fulfill  his  agreement,  and  that  since 
the  transfer  of  complainant's  note,  he,  complainant,  has  paid 
and  discharged  it,  and  has  repeatedly  demanded  from  both 
Gregory  and  Lasater  a  deed  of  the  land,  which  has  been  and 
still  is  refused. 

The  defendants  are  required  to  answer,  not  under  oath. 

Their  answer  is  joint  and  several,  denying  all  the  allega- 
tions of  the  bill  charging  a  partnership  in  this  land;  and  on 
the  part  of  Gregory,  he  denies  all  the  material  allegations  in 
the  bill,  so  far  as  they  are  made  against  him.  He  states,  in 
the  most  emphatic  terms,  that  he  had  no  knowledge  of  the 
agreement  set  forth  in  the  bill  —  that  he  never  consented  to 
it,  and  was  not  privy  to  it  in  any  way  —  that  he  has  never  rat- 
ified it,  or  made  himself  a  part}'  to  it,  in  any  manner  —  and 
denies  all  knowledge  of  the  taking  possession  by  complainant 
and  making  improvements,  and  that  such  possession,  if  any 
he  has,  is  without  authority  from  him,  either  directly  or  in- 
directly. Defendant  Gregory  further  states,  that  he  does  not 
know  when  complainant  learned  that  Lasater  had  no  title,  but 
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that  he,  Gregory,  was  at  the  time  stated  in  the  bill,  the  sole 
owner  in  fee  of  the  land,  and  that  Lasater  never  had  any  legal 
title  to  it,  nor  any  interest  in  it,  except  what  he  derived  from 
the  contract  marked  A,  filed  and  made  an  exhibit  in  the  an- 
swer. 

That  contract  is  as  follows : 

"  This  contract,  made  on  this  25th  day  of  July,  1855,  be- 
tween Daniel  Gregory,  of  Fayette  county,  etc.,  of  the  first 
part,  and  Stanford  A.  Lasater,  of  Marion  county,  etc.,  of  the 
second  part,  witnesseth,  that  the  party  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  784  34-100  dollars,  to  be  paid 
him  by  the  party  of  the  second  part,  on  the  25th  day  of  July, 
1856,  which  payment  is  hereby  declared  a  condition  prece- 
dent, does  hereby  agree  to  sell  and  convey  unto  the  party  of 
the  second  part  by  a  good  deed  of  conveyance,  the  following 
described  tracts  of  land,  situated  in  Marion  county,  state  of 
Illinois,  to  wit:  E.  i,  S.  E.  J  of  Sec.  7,  and  W.  J, 
fracl.  Sec.  19,  T.  4  K,  1  east  of  *the  third  principal  [186*] 
meridian,  containing  261  45-100  acres,  more  or  less, 
upon  the  full  payment  of  said  sum  of  money  at  the  time  speci- 
fied, and  not  before  or  otherwise.  And  the  said  party  of  the 
second  part  does  hereby  promise  to  pay  the  said  party  of  the 
first  part  the  sum  of  seven  hundred  and  eighty-four  34-1 00 
dollars,  on  the  25th  day  of  July,  1856,  to  be  paid  at  Yandalia, 
Illinois.  Provided,  always,  that  in  case  of  failure  by  said 
party  of  the  second  part  to  pay  the  said  sum  of  money  at  the 
time  above  specified,  then  the  said  party  of  the  first  part  may 
consider  this  contract  forfeited,  and  may  take  immediate  pos- 
session of  said  land,  and  sell  and  convey  the  same  to  any  other 
person  whatsoever,  and  in  case  also  the  entry  or  location  of 
said  tract  of  land  at  the  land  office  should,  for  any  cause  what- 
ever, be  vacated  or  canceled,  then  this  contract  is  to  be  void, 
otherwise  to  remain  in  full  force  and  effect.  The  party  of  the 
second  part  is  to  pay  all  taxes  that  may  accrue  on  said  land.'' 
Signed  and  sealed  by  Gregory  and  Lasater. 

Both   defendants    deny  expressly  that   Lasater,  when    he 
sold  to  complainant,  was  acting  under  any  agreement  with 
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Gregory,  by  which  Lasater  had  power  and  authority  from  Greg- 
ory to  sell  and  convey  the  land,  and  they  further  expressly  de- 
ny, that  Lasater  had  any  agreement  or  authority  whatever 
from  Gregory  to  sell  and  convey  the  land,  other  than  that  .re- 
ferred to  in  the  contract  above  set  out,  and  a  subsequent  ver- 
bal extension  of  the  time  of  payment,  the  contract  having 
been  long  forfeited.  Denies  stating  to  complainant  that  he 
was  bound  by  any  contract  whatever  to  make  any  conveyance 
of  the  land  to  any  one  but  Lasater  —  and  denies  any  promise 
to  carry  out  and  affirm  any  and  all  contracts  made  by  Lasater 
relative  to  this  tract  of  land,  or  any  other  lands  in  which  Lasa- 
ter had  an  interest  —  avers  that,  if  he  had  any  conversation 
with  complainant  as  he  has  stated  in  his  bill,  he  must  have 
stated,  and  did  state  the  truth  as  it  existed,  that  the  only  con- 
tract between  him  and  Lasater  was  the  one  referred  to  as  ex- 
hibit "  A,"  by  which  he,  Gregory,  was  only  bound  to  convey 
to  Lasater,  upon  payment  of  the  purchase  money,  and  that  he 
would  not  convey  to  him  or  any  one  else  until  he  re- 
[187*]  ceived  his  money  in  full.  He  *also  avers  that  Lasa- 
ter has  never  paid  him  anything  on  said  land,  and  that 
he  has  received  no  consideration  whatever  for  the  conveyance, 
or  for  the  promise  of  one,  either  from  Lasater  or  the  com- 
plainant. The  defendants  both  deny  that  they  were  ever,  at 
any  time,  partners  in  buying  or  selling  lands,  and  deny  the 
alleged  agency  of  Lasater,  and  deny  that  Gregory  furnished 
money  to  Lasater  to  purchase  lands,  and  deny  that  Lasater 
ever  purchased  any  land  in  Gregory's  name,  or  sold  the  same 
in  his  own  name  with  Gregory's  consent  and  knowledge,  and 
deny  that  Gregory  shared  in  the  proceeds;  in  short,  all  the 
material  allegations  of  the  bill  are  met  by  a  full  denial  on  the 
part  of  both  defendants. 

A  replication  was  put  in,  and  the  depositions  of  W.  J.  Kid- 
der and  James  Bassett,  taken  on  the  part  of  complainant,  were 
read  in  evidence. 

Kidder's  deposition  details  the  circumstances  attending  an 
interview  had  between  complainant  and  Gregory,  at  Yandalia, 
about  three  years  after  complainant  had  contracted  with  Lasa- 
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ter.  The  object  of  the  interview,  and  what  gave  rise  to  the 
•conversation  was,  that  complainant  called  on  Gregory  to  know 
how  he  could  procure  a  good  title  to  the  land,  complainant 
being  doubtful  as  to  whether  he  had  bought  the  land  of  the 
right  person.  Much  was  said  between  them,  the  substance  of 
which  was  that  complainant  wanted  to  get  a  good  title  to  the 
land,  and  proposed  buying  the  land  of  Gregory.  Gregory 
looked  at  the  numbers  and  told  complainant  that  Lasater  had 
already  sold  it,  whereupon  complainant  informed  Gregory 
that  he  was  the  man  who  had  bought  it  of  Lasater,  and  pro- 
duced a  bond  he  had  acquired  from  Lasater,  and  claimed  that 
it  was  forfeited.  Gregory  examined  the  bond,  and  gave  his 
opinion  that  it  was  not  forfeited,  and  then  told  Carver  that 
any  arrangement  or  sale  made  by  Lasater  would  be  binding  on 
him,  Gregory,  But  before  this,  Gregory  produced  a  bond 
between  himself  and  Lasater  concerning  lands,  and  read  clauses 
of  it  to  them.  After  reading  the  clauses,  he  said  he  consid- 
ered the  bond  between  himself  and  Lasater  binding:,  although 
Lasater  had  not  adhered  strictly  to  its  terms.  He  stated 
that  inas*much  as  the  bond  between  himself  and  Lasa-  [188*] 
ter  was  binding,  he  considered  the  bond  between  Lasa- 
ter and  complainaut  binding  also.  Gregory  stated  he  was 
under  obligations  to  give  deeds  for  all  lands  sold  by  Lasater, 
that  he,  Lasater,  had  entered  in  Gregory's  name.  On  being 
interrogated  what  Gregory  said  as  to  his  being  bound  to  carry 
out  between  Lasater  and  complainant  for  the  sale  of  this  land, 
he  said  that  the  deed  was  to  come  from  him,  Gregory.  In 
reply  to  a  question  what  Gregory  said  as  to  the  manner  he 
and  Lasater  were  operating  in  the  purchase  and  sale  of  lands, 
he  stated  that  he  furnished  the  money  to  Lasater  to  pay  for 
entering  the  lands,  and  Lasater  looked  up  the  lands  and  made 
the  entries.  He  further  stated  that  he  furnished  the  money 
to  pay  for  the  entry  of  "  said  land,"  and  that  Lasater  looked 
up  the  lands  and  made  the  entry  in  Gregory's  name.  That 
Lasater  had  the  selling  of  the  lands,  and  himself  the  making 
of  the  deeds.  He  stated  that  he  was  to  receive  a  certain  per 
cent,  on  the  money  he  furnished  whenever  the  lands  were 

163 


189  MOUNT  YEKNOK 

Carver  vs.  Lasater. 

sold  —  that  there  was  to  be  a  division  of  the  profits.  Is  not 
positive  whether  the  last  was  said  in  the  conversation  with 
complainant,  or  whether  it  was  read  in  the  clause  of  the  bond 
he  read.  He  said  complainant  was  to  get  his  deed  from  him, 
Gregory;  don't  recollect  anything  was  said  as  to  whom  com- 
plainant should  pay,  except  that  Gregory  said  the  notes  com- 
plainant had  given  to  Lasater  for  the  land  were  binding  on 
3omplainant. 

In  answer  to  the  question  if  anything  was  said  as  to  what 
particular  lands  Lasater  was  to  purchase  and  sell,  the  witness 
stated  it  referred  generally  to  all  lands  entered  by  Lasater  in 
Gregory's  name,  and  also  to  the  lands  purchased  by  com- 
plainant of  Lasater. 

On  cross-examination  this  witness  stated  that  he  had  a  bond 
for  a  deed  from  Lasater  for  the  same  tract  of  land,  dated  about 
three  years  after  complainant's  bond.  On  being  asked  to  ex- 
amine exhibit  (A),  and  to  state  if  it  is  a  true  copy  of  the  bond 
produced  and  partly  read  in  the  conversation  spoken  of,  he 
says,  he  recognizes  the  condition  or  proviso  of  the  bond  as 
being  the  same  as  read,  but  as  to  the  balance  could  not 
[189*]  say  ^whether  it  was  the  same  or  not — don't  remem- 
ber that  Gregory  spoke  of  any  other  contract  with  Lasa- 
ter —  all  the  conversation  referred  to  relative  to  the  liability 
of  Gregory  in  regard  to  the  land  was  based  upon  the  bond 
between  Gregory  and  Lasater  —  no  other  liability  was  spoken 
of,  and  witness  knew  of  no  other  liability.  Does  not  recol- 
lect that  Gregory  said  he  was  not  bound  to  make  deeds  for 
lands  sold  by  Lasater  until  he,  Gregory,  received  the  purchase 
money.  Witness  states  that  Gregory  said  in  that  conversa- 
tion that  Lasater  had  entered  the  lands  in  dispute,  in  his, 
Gregory's  name  —  does  not  recollect  that  anything  was  said 
about  Gregory  not  having  received  the  purchase  money  for 
this  land  from  Lasater. 

On  re-examination  in  chief,  witness  says  he  does  not  recog- 
nize the  whole  bond  in  defendant's  answer,  as  being  the  same 
read  by  Gregory  at  the  time  of  this  conversation,  but  recog- 
nizes a  portion  of  it  from  hearing  it  read  —  the  portion  he 
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recognizes  is  the  proviso  —  considers  Lasater's  bond  to  him, 
for  the  same  land,  as  void. 

The  testimony  of  James  Bassett  is  principally  in  relation  to 
conversations  with  Lasater,  in  which  he  asked  Lasater  if  he 
would  make  a  deed  to  complainant,  when  he  replied  he  could 
not,  as  the  legal  title  was  in  Gregory.  Lasater  showed  witness 
a  bond  or  agreement  between  him  and  Gregory  —  there  were 
several  indorsements  on  it  —  he  said  there  was  another  agree- 
ment between  him  and  Gregory,  but  could  not  recollect  whether 
it  was  in  writing,  or  an  agreement  understood  between  them  — 
that  he  would  hunt  it  up,  and  if  he  had  it  in  writing,  would 
hand  it  to  witness.  He  stated  that  the  terms  of  that  agree- 
ment were,  that  he  would  look  up  lands  which  Gregory  would 
enter,  that  Gregory  would  furnish  the  money  to  pay  for  the 
lands,  and  that  he,  Lasater,  would  procure  purchasers  and  sell 
the  lands,  and  that  he  and  Grogory  were  to  divide  the  profits 
between  them,  and  that  under  that  agreement,  and  the  paper  he 
gave  witness,  he  was  authorized  to  treat  with  complainant,  and 
he  being  out  of  the  way,  had  dealt  with  Kidder.  The  paper 
appended  to  the  answer  in  this  cause,  witness  thinks,  is  a  copy 
of  the  one  handed  him  by  Lasater,  without  the  indorse- 
ments— *  which  he  gave  back  to  Lasater.  This  was  in  [190*] 
September,  1860.  On  his  advice  complainant  gave  up 
this  land  on  execution,  to  satisfy  the  judgment  obtained  on 
the  note  complainant  gave  to  Lasater  as  the  purchase  price  of 
the  land. 

This  witness  states,  he  had  a  conversation  with  Gregory  in 
the  fall  or  winter  of  1860,  and  after  telling  him  about  the  sev- 
eral sales  of  this  land  by  Lasater,  witness  said  he  told  Gregory 
he  understood  the  title  was  in  him.  Gregory  asked  where  the 
land  was,  and  being  told  it  was  near  Patoka,  he  said  he  had  a 
bond  or  agreement  with  Lasater  about  lands  near  Patoka,  and 
that  possibly  that  land  might  be  a  part  of  it.  He  said  that 
Lasater  did  not  comply  with  the  terms,  yet  he  supposed  he 
would  be  bound  by  Lasater's  agreement  —  advised  witness  to 
get  complainant  to  pay  the  purchase-money  to  him,  instead  of 
Lasater  or  Tong,  and  then  complainant  would  be  sure  of  a 
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good  title.  He  said  there  was  a  general  understanding  or 
agreement  between  him  and  Lasater  about  lands,  the  purchase 
and  selling  of.  lands,  including  the  lands  in  controversy,  but 
that  Lasater  never  kept  his  agreements  with  him.  At  a  sub- 
sequent conversation  at  March  term,  1861,  witness  told  Greg- 
ory, that  the  complainant  was  pressing  Lasater  to  an  indict- 
ment, when  he  said,  if  complainant  and  Lasater  could  settle 
and  come  and  arrange  with  him,  he  could  get  the  deed.  Greg- 
ory stated  in  the  first  conversation,  that  he  was  to  furnish 
money  to  enter  lands  and  that  Lasater  was  to  sell  and  pay  the 
money  to  him,  and  there  was  to  be  a  division  of  per  centage  or 
profits;  all  the  conveyances  were  to  come  from  Gregory,  as 
the  lands  were  all  in  him.  On  his  cross-examination,  he  says 
Gregory  was  not  present  at  the  conversation  with  Lasater;  does 
not  recollect  what  the  indorsements  were  on  the  bond.  Lasa- 
ter said  there  was  another  agreement  between  him  and  Greg- 
ory besides  Exhibit  A.  Understood  from  Lasater  that  he  had 
never  paid  Geegory  anything  for  the  land,  and  Gregory  stated 
the  same  thing;  his  impression  is,  that  neither  of  the  indorse- 
ments on  the  bond  or  agreement  shown  him  by  Lasater  had  re- 
lation to  the  tract  of  land  in  controversy;  does  not  know  when 
complainant's  note  was  assigned  by  Lasater  to  Tong. 
[191*]  Witness  stated  that  Gregory  told  him,  in  the  *conversa- 
tion  referred  to,  that  there  was  another  agreement  with 
Lasater  about  the  entry  and  sale  of  land  and  division  of  per 
centage  or  profits,  other  than  the  one  referred  to  in  the  answer; 
they  were  distinct  agreements. 

There  are  some  other  questions  to,  and  answers  by,  this  wit- 
ness, the  precise  bearing  of  which  on  the  case  are  not  very 
clearly  perceived,  and  we  do  not  condense  them. 

The  cause  was  heard  on  bill,  answer,  replication,  exhibits, 
and  these  depositions,  and  the  court  adjudged  and  decreed 
"  for  defendants,  for  costs,' "  etc. 

The  case  is  brought  here  by  writ  of  error,  and  numerous 

errors  are  assigned.      The  view  we  have  taken  of  this  case 

renders  it  unnecessary  to  examine  these  errors  one  by  one. 

We  will  only  state  the  conclusions  at  which  we  have  arrived 
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on  the  whole  record.     Counsel  admit  the  decree  of  the  court 
is,  in  effect,  a  dismissal  of  the  bill. 

The  first  question  to  be  determined  is,  Is  it  proved  that 
Lasater,  in  selling  this  land  to  Carver,  was  acting  under  an 
agreement  between  himself  and  Gregory  by  which  Lasater 
had  authority  from  Gregory  to  sell  and  convey  the  land?    The 
determination  of  this  question,  in  great  measure,  disposes  of 
the  case.     In  the  first  place,  there  is  no  allegation  in  the  bill, 
that  Lasater,  when  he  sold  to  complainants,  represented  that 
he  had  authority  from  Gregory,  or  that  Gregory  had  anything 
to  do  with  the  sale,  the  fact  being  that  Gregory  had  bargained 
the  land  to  Lasater  as  far  back  as  July  25,  1855,  and  had  exe- 
cuted to  Lasater  a  written  contract  for  a  deed,  on  payment  of 
the  purchase  money,  and  which  purchase  money  is,  by  the 
contract  declared  a  condition  precedent,  with  power  in  Greg- 
ory to  declare  the  contract  forfeited.     There  is  not  the  slight- 
est proof  that  Lasater,  in  the  sale  to  complainant,  was  acting 
under  authority  of  Gregory,  but  solely  under  the  contract  of 
purchase  from  Gregory,  which  he  held.     There  was  no  neces- 
sity that  Gregory  should  give  Lasater  authority  to  sell  to  com- 
plainant, he  having  bargained  the  land  to  Lasater.     Lasater 
had  power  to  transfer  this  contract  to  complainant,  or  to  sell 
to  him,  with  covenants  to  make  a  title  to  complainant,  or 
make  an  absolute  deed  with  covenants  to  com*plain-  [192*] 
ant,  which  he  did  agree  to  do.     How  Gregory  can  be 
connected  with  this  transaction  is  not  apparent.     He  was  not 
connected  in  the  sale  to  complainant,  nor  did  complainant  en- 
tertain the  suspicion  that  he  was,  until  about  three  years  af- 
ter he  had  purchased  of  Lasater.     He  never  understood  that 
Gregory  had  any  interest  in  this  land,  until  three  years  after 
the  purchase  from  Lasater,  and  it  then  became  important  to 
him,  Lasater  having  assigned  his  note  given  for  the  payment 
of  it,  to  connect  Gregory  with  the  transaction  in  some  way. 
Accordingly,  W.  J.  Kidder,  who  had  also  bought  the  land  of 
Lasater,  went  with  complainant  to  Fayette  county,  to  have  an 
interview  with  Gregory  about  it.     This  interview  was  held 
about  three  years  after  complainant  had  purchased  of  Lasater. 
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The  object  of  seeing  Gregory  was,  to  know  how  complainant 
could  get  a  good  title  to  the  land,  he  being  doubtful  if  he  had 
bought  the  land  of  the  right  person.  A  propostion  was  then 
made  on  the  part  of  complainant  to  buy  the  land  of  Gregory. 
Gregory  remarked,  after  looking  at  the  numbers  of  the  land, 
that  Lasater  had  already  sold  that  tract,  whereupon  complain- 
ant infomed  Gregory  that  he  was  the  man  who  had  bought  it 
of  Lasater,  and  produced  Lasater's  bond,  claiming  that  it  was 
forfeited.  Gregory,  it  appears,  thought  it  was  not  forfeited, 
and  said,  as  the  title  was  to  come  from  him,  so  long  as  he  did 
not  declare  a  forfeiture  as  against  Lasater,  the  bond  of  Lasa- 
ter might  be  considered  as  in  full  force,  plainly  implying,  if 
complainant  would  pay  him  for  the  land,  he,  Gregory,  would 
make  a  deed  to  him.  Some  conversation  was  had,  about  an 
arrangement  then  existing  between  Gregory  and  Lasater,  about 
the  entry  and  sale  of  land,  which,  it  is  very  evident,  had  no 
connection  with  the  sale  of  this  particular  tract  of  land,  as  it 
had  been  sold  to  Lasater  by  Gregory,  years  before.  It  un- 
doubtedly had  reference  solely  to  a  speculating  contract  for 
the  entry  and  sale  of  other  lands,  the  profits  of  which,  Greg- 
ory and  Lasater  were  to  share  in  certain  proportions.  It  could 
not,  by  any  possibility,  relate  to  this  tract,  for  the  reason  there 
was  no  partnership  about  it,  Lasater  having  a  contract  of  pur- 
chase from  Gregory,  by  which  it  became  individual- 
[193*]  ized.  The  bond  read  by  Gregory  refers  most  clearly 
to  the  entry  and  sale  of  lands  generally,  and  could  have 
no  reference  to  this  tract  sold  years  before  by  Gregory  to 
Lasater. 

This  witness  Kidder  had,  at  this  time,  a  bond  from  Lasater 
for  this  very  land  which  he  had  bought  of  Lasater  three  years 
after  complainant  had  purchased  it,  and  it  would  be  a  very 
convenient  arrangement,  if  he  could  make  Gregory  liable  for 
a  deed  to  him  for  the  land. 

The  testimony  of  Mr.  Bassett  fortifies   the  view  we  have 

taken  of  the  relation  existing  between  Gregory  and  Lasater, 

for  he  speaks,  distinctly,  of  two  bonds  or  agreements  between 

them.     His  testimony  is  chiefly  in  relation  to  conversations 
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he  held  with  Lasater  about  making  complainant  a  deed.  At 
one  of  these  conversations,  Lasater  showed  to  Bassett  an 
agreement  between  him  and  Gregory,  with  several  indorse- 
ments on  it,  and  said,  there  was  another  agreement  between 
them,  or  an  understanding,  and  if  it  was  in  writing,  he  would 
hunt  it  up  and  hand  it  to  witness.  This  agreement  was  the 
usual  one,  that  Lasater  should  select  the  lands  which  Gregory 
would  enter  with  his  own  money  —  that  Lasater  would  find 
purchasers,  and  he  and  Gregory  divide  the  profits.  This  was 
about  three  years  after  Gregory  had  given  Lasater  a  contract 
for  the  land  in  controversy. 

In  a  subsequent  conversation,  in  the  fall  of  1860,  with 
Gregory,  about  the  matter,  Gregory  told  him  Lasater  had  not 
paid  him  for  the  land,  yet  he  would  be  bound  by  Lasater's 
agreement,  and  advised  witness  to  get  complainant  to  pay  the 
purchase-money  to  him,  and  then  he  would  be  sure  of  a  good 
title.  This  witness  says,  none  of  the  indorsements  on  the 
agreement  Lasater  showed  him  had  any  reference  to  the  tract 
of  land  in  controversy.  It  follows,  it  was  the  agreement  about 
which  Kidder  testified  as  existing,  by  Gregory's  acknowledg- 
ment, with  Lasater,  in  relacion  to  the  entry  and  sale  of  lands 
generally. 

From  all  the  testimony  in  the  cause,  we  can  see  nothing 
which   should   compel   a  court  of   equity  to  decree 
the  legal  title  to  the  *land  out  of  the  true  owners,  [194*] 
without  any  compensation  therefor,  in  the  absence  of 
all  fraud  or  dishonest  practice. 

This  is  a  case  where  a  party  has  bought  land  of  one  who 
had  no  title  to  it,  and  finding,  three  years  thereafter,  and  when 
he  is  sued  for  the  purchase- money,  that  another  person  had  a 
contract  for  the  entry  and  sale  of  lands,  and  for  a  division  of 
profits  he  seeks  to  put  this  tract  in  the  condition  of  such  lands 
though  it  had  been  contracted  to  the  party  from  whom  he 
purchased  a  long  time  before,  and  whose  bond  he  held  for  a 
title. 

There  is  not,  by  the  evidence  in  this  cause,  any  principle 
of  justice  or  equity  evolved   which  requires  Gregory  to  make 
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a  deed  to  complainant  for  this  land  without  payment  of  the 
purchase-money  to  him,  nor  did  complainant  ever  demand 
such  deed.  Complainant  did  not  make  the  purchase  of  La- 
sater with  any  reference  to  a  liability  of  Gregory.  He  ad 
mitted  to  Gregory,  he  had  bought  the  land  of  the  wrong 
person,  and  he  can  get  a  title  only  by  performing  Lasater's 
contract  with  Gregory,  if  Gregory  chooses  to  waive  its  for 
feiture. 

It  appears  in  the  proofs,  that  complainant  turned  out  this 
tract  of  land  to  the  sheriff  to  be  sold  on  the  execution  which 
issued  on  the  judgment  on  his  note,  and  it  seems  he  has  paid 
his  debt  with  it,  and  is  no  great  loser  by  the  transaction.  Had 
he  inquired  into  Lasater's  title  before  he  purchased,  as  he 
might  have  done,  he  would  have  escaped  the  embarrassment 
into  which  his  own  imprudence  has  involved  him.  Nothing 
is  shown  to  make  Gregory  responsible. 

It  is  a  well  settled  principle,  that  a  party  coming  into  a 
court  of  equity  to  ask  the  equitable  interposition  of  that  court 
shall  be  required  to  do  equity.  In  view  of  this  principle,  this 
court  would  not  be  justified  in  decreeing  the  title  to  this  land 
out  of  Gregory,  he  having  received  no  consideration  for  it, 
and  having  practiced  no  fraud  upon  any  person,  or  done  any 
act  or  made  any  assertion  in  relation  to  the  land  which  in- 
fluenced in  the  slightest  degree  the  conduct  of  complainant. 

A  court  of  equity  should  not,  in  any  case,  decree  a  specific 

performance  and  divest  the  owner  of  land  of  his  title, 

[195*]  except  upon  clear  proof,  which  we  do  not  find  in  this 

case.     In  the  exercise  of  a  reasonable  discretion  in  this 

case,  we  are  unable  to  decree  for  complainant,  and  concur 

with  the  circuit  court  in  its  decree  dissmissing  the  bill. 

Decree  affirmed. 
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John  Seibert  et  al.  vs.  Isadore  Bach  et  al. 

Pleading  and  Evidence:  Variance. 
The  first  count  in  a  declaration  averred  that  the  plaintiff  bought  of  the 
defendant  three  thousand  pounds  of  wool  at  seventy-eight  cents  per 
pound,  and  that  the  defendant,  on  demand,  refused  to  deliver.  The 
second  count  averred  that  the  defendant  had  on  hand  in  his  factory  a 
large  quantity  of  wool,  supposed  to  be  three  thousand  pounds,  and 
that  the  plaintiff  bought  the  same  at  seventy-eight  cents  per  pound, 
and  that  the  defendant,  on  demand,  refused  to  deliver.  The  proof 
was,  that  the  defendant  did  not  agree  to  sell  the  plaintiff  any  particu- 
lar quantity  of  wool,  nor  all  the  wool  he  had  on  hand  in  the  factory, 
but  only  what  he  could  spare,  reserving  enough  to  supply  his  own 
wants.  Held,  that  the  variance  between  the  contract  laid  and  the 
contract  proved  was  fatal. 

Same:  The  instructions  should  require  the  contract  to  be  proved  as  laid. 
Where,  in  such  case,  the  defendant  requested  an  instruction  that  the 
plaintiff  must  prove  that  he  bought  of  the  defendant  "some  certain, 
quantity  of  wool  at  a  certain  price,"  which  the  court  refused,  and  in- 
structed the  jury  that  if  they  found  that  the  plaintiff  "  bought  wool  '* 
of  the  defendant,  and  that  the  defendant  failed  to  deliver,  the  plaint- 
iff was  entitled  to  recover.  Held,  that  this  was  erroneous,  inasmuch 
as  it  directed  the  jury  to  find  for  the  plaintiff  in  the  event  that  he 
had  bought  wool  of  defendant,  without  reference  to  the  question 
whether  the  wool  was  bought  in  conformity  with  the  contract  laid  in 
the  declaration  —  that  is,  a  definite  amount  at  a  definite  price.  It 
was  necessary  to  prove  the  purchase  of  a  quantity,  either  definite 
from  its  weight,  as  averred  in  the  first  count,  or  from  its  locality,  as 
averred  in  the  second. 

Appeal  from  Circuit  Court  of  Washington  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
B.  S.  Nelson,  for  appellants.     P.  E.  Hosmer,  for  ap- 
pellees. 

*Lawrence,  J.  The  first  count  in  the  declaration  [196*] 
in  this  case  avers,  that  the  plaintiffs  below  bought  of 
the  defendants  below  three  thousand  pounds  of  wool  at  seven- 
ty-eight cents  per  pound,  and  that  the  said  defendants,  on 
demand,  etc.,  refused  to  deliver.  The  second  count  avers, 
that  the  defendants  below  had  on  hand  in  their  factory  a  large 
quantity  of  wool,  supposed  to  be  three  thousand  pounds,  and 
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that  the  plaintiffs  bought  the  same  at  seventy-eight  cents  per 
pound,  and  that  the  defendants,  on  demand,  etc.,  refused  to 
deliver.  The  third  count  is  substantially  like  the  first.  These 
were  all  the  special  counts.  There  was  a  verdict  for  the 
plaintiffs  below  for  damages. 

There  was  but  one  witness  who  testified  in  regard  to  the 
contract.  He  swears  that  the  defendants  did  not  agree  to  sell 
the  plaintiffs  any  particular  quantity  of  wool,  nor  all  the  wool 
they  had  on  hand  in  the  factory,  but  only  what  they  could 
spare,  reserving  enough  to  supply  their  own  wants.  There 
was  then  a  palpable  variance  between  the  contract  as  laid,  and 
the  contract  as  proved,  of  which  the  defendants  sought  to 
avail  themselves  by  asking  an  instruction  from  the  court,  that 
the  plaintiffs  must  prove  that  they  bought  of  the  defendants 
"  some  certain  "quantity  of  wool  at  a  certain  price."  The 
court  refused  the  instruction,  but,  on  motion  of  the  plaintiffs, 
instructed  the  jury  as  follows:  "  If  the  jury  believe,  from  the 
evidence,  that  the  plaintiffs  bought  wool  of  the  defendants  at 
seventy-eight  cents  per  pound,  at  Ashley,  and  that  they  failed 
and  refused  to  deliver  said  wool  according  to  their  contract,  the 
plaintiffs  have  a  right  to  recover  the  difference  between  the 
price  to  be  paid  and  the  value  of  the  wool  at  the  time  it  was 
demanded."  This  instruction  was  excepted  to  by  the 
[197*]  defendants.  It  was  wrong,  inasmuch  *as  it  directed 
the  jury  to  find  for  the  plaintiffs  in  the  event  that  the 
latter  had  "bought  wool"  of  the  defendants,  without  refer- 
ence to  the  question  whether  the  wool  was  bought  in  con- 
formity with  the  contract  laid  in  the  declaration  —  that  is,  a 
definite  amount  at  a  definite  price.  It  was  necessary  to  prove 
the  purchase  of  a  quantity  either  definite  from  its  weight,  as 
averred  in  the  first  count,  or  from  its  locality,  as  averred  in  the 
second.  Under  the  contract  proven,  the  amount  purchased 
was  to  depend  on  a  contingency. 

There  was  also  a  motion  by  the  defendants  for  a  new  trial. 

The  motion  should  have  been  allowed,  as  the  variance  between 

the  contract  laid  and  the  contract  proved  was  clearly  fatal. 

The  declaration  averred  the  sale  of  three  thousand  pounds,  01 
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of  what  was  in  the  factory,  and  the  proof  showed  substantially 
a  sale  of  what  the  defendants  could  spare,  after  reserving 
enough  to  supply  their  own  wants.  See  Davidson  v.  John- 
son, 31  111.,  524.  The  judgment  must  be  reversed  and  the 
cause  remanded. 
Judgment  reversed. 


William  L.  Dupuy  vs.  Isaac  Gibson  et  al. 

Chancery  Practice:     Motion  to  dismiss  for  want  of  equity. 

If  a  bill  in  chancery  is  defective,  the  objection  should  be  taken  by  de- 
murrer; and  there  is  do  practice  sanctioning  the  dismissal  of  a  bill 
on  motion,  for  want  of  equity.  Although  such  a  dismissal  may  not 
be  ground  for  a  reversal,  it  is  irregular.1 

Chattel  Mortgages  :  May  be  foreclosed  in  equity. 
When  there  are  successive  liens  and  incumbrances  upon  mortgaged 
property  considerable  in  amount,  a  bill  in  equity  may  be  maintained 
to  foreclose  a  chattel  mortgage  thereon,  adjust  the  rights  of  the 
parties,  and  have  the  property  sold  and  the  fund  distributed;2  but  if 
the  amount  is  small,  and  there  are  no  adverse  claims  or  other  mort- 
gages or  liens,  it  seems  that  such  a  bill  cannot  be  sustained,  as,  in 
such  case,  the  remedy  by  notice  and  sale  of  the  property  is  sufficient. 

Redemption  :     From  chattel  mortgage  may  be  enforced  by  bill.. 
A  bill  in  equity  may  be  filed  to  redeem  from  a  pledge  or  chattel  mort- 
gage;  and  is  maintainable  even  after  the  condition  has  been  for- 
feited, if  exhibited  within  a  reasonable  time. 

Appeal  from  Circuit  Court  of  Richland  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Tanner  c&  Casey,  for  appelant.     J.  Q.  Bowman,  for  appel- 
lees. 

*Walker,  C.  J.     This  was  a  bill  in  equity,  filed  to  [199*] 
foreclose  a  chattel  mortgage.     It  makes  the  mortgagor 
and  subsequent  incumbrancers  parties.     It  prays  a  foreclosure 
and  sale  of  the  property.     A  demurrer  was  filed  to  the  bill, 

1  See  Brill  v.  Stiles,  35  111.,  305;  Judson  v.  Stephens,  75  id.,  255;  Vieley 
a.  Thompson,  44  id.,  9. 

*  See  Hammers  v.  Dole,  61  111.,  307. 
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which  was  overruled  by  the  court.  Afterwards  a  motion  was 
entered  to  dismiss  the  bill,  for  a  want  of  equity,  when  com- 
plainant entered  a  cross-motion  for  leave  to  amend  the  bill. 
The  latter  motion  was  overruled,  and  the  former  allowed,  and 
the  bill  was  dismissed  at  complainant's  costs.  We  are  aware 
of  no  practice,  either  in  Great  Britain  or  this  country,  which 
sanctions  the  practice  of  dismissing  a  bill  on  motion.  If  it 
is  defective,  it  should  be  reached  by  demurrer.  Whilst  this 
may  not  be  ground  for  a  reversal,  it  is  by  no  means  the  prac- 
tice of  courts  of  equity. 

But  the  main  question  in  the  case  is,  whether  a  bill  can  be 
entertained  to  foreclose  a  mortgage  on  personal  property. 
There  are  numerous  cases  that  hold  a  bill  may  be  filed  to  re- 
deem from  a  pledge  or  such  a  mortgage.  And  such  a  bill 
may  be  maintained  even  after  the  condition  has  been  for- 
feited, if  exhibited  in  a  reasonable  time.  Brown  v.  Lispcomb, 
9  Port.  (Ala.),  475:  Story  on  Bailment,  sec.  287.  Judge 
Story,  in  his  work  on  Equity  Jurisprudence,  vol.  2, 
[200*J  sec.  1031,  says,  in  ^mortgages  of  personal  property, 
although  the  condition  has  not  been  performed,  there 
exists,  as  in  mortgages  of  land,  an  equity  of  redemption, 
which  the  mortgagor  may  assert  if  he  brings  his  bill  to  re- 
deem in  a  reasonable  time.  He  also  says  there  is  a  difference 
between  mortgages  of  land  and  mortgages  of  personal  prop- 
erty, in  regard  to  the  rights  of  the  mortgagee  after  a  breach 
of  the  condition.  In  the  latter  case,  there  is  no  necessity  to 
bring  a  bill  to  foreclose;  but  the  mortgagee  may,  upon  due 
notice,  sell  the  property,  which  will  vest  the  title  in  the  pur- 
chaser. 

It  will  be  observed,  that  the  author  only  says  that  it  is  un- 
necessary to  file  a  bill  to  foreclose  such  a  mortgage.  He  does 
not  say  that  a  bill  will  not  be  sustained  for  that  purpose. 
Whilst  it  may  be  that  a  bill  should  not  be  sustained  in  ordi- 
nary cases,  where  the  mortgagee  may  foreclose  by  sale  with- 
out injury  to  the  rights  of  any  person,  yet  when  there  are 
successive  liens  and  incumbrances,  it  would  be  eminently 
proper  and  promotive  of  justice,  that  it  should  be  foreclosed 
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in  equity.  In  such  a  case,  accounts  of  all  the  parties  in  in- 
terest could  be  readily  adjusted,  and  the  trust  fund  equitably 
distributed  among  the  claimants.  In  such  a  case,  the  mort- 
gagor or  any  of  the  junior  mortgagees  might  maintain  a  bill 
to  settle  the  lights  of  all  the  parties,  and  for  a  redemption. 
And  what  reason  can  be  assigned  why  a  mortgagee  whose 
debt  is  due  may  not  maintain  a  bill  to  adjust  all  rights  and  to 
foreclose  and  have  the  property  sold  and  the  fund  distributed, 
and  thus  cut  off  a  redemption?  Such  a  practice  would  pro- 
mote justice,  and  no  reason  is  perceived  why  it  should  not  be 
sanctioned.  Property  thus  situated  seems  in  equity  to  be  a 
trust  fund,  and  it  is  certainly  better  for  junior  mortgagees  to 
foreclose  in  this  manner  than  by  sale  by  the  senior  mortgagee. 

We  are,  however,  not  prepared  to  hold  that  a  bill  should  be 
entertained  in  every  case.  If  the  amount  were  small,  and 
there  were  no  adverse  claims  or  other  mortgages  or  liens,  no 
necessity  is  perceived  why  such  a  bill  should  be  allowed,  as 
the  remedy  by  notice  and  sale  of  the  property  affords  a  suffi- 
cient remedy  in  such  a  case.  But  in  this  case  there 
are  several  ^parties  claiming  liens  and  to  be  the  owners  [20 1*] 
of  the  property,  which  is  considerable  in  amount,  and 
we  think  justice  will  be  advanced  and  litigation  prevented  by 
entertaining  the  bill  and  foreclosing  the  equity  of  redemp- 
tion; in  selling  the  property  and  applying  the  proceeds  in 
discharge  of  the  equitable  liens  existing  upon  the  property, 
according  to  their  priority. 

It  may  be  urged  that  the  mortgagee  may  foreclose  by  sale 
of  the  property.  So  may  a  trustee  of  lands  conveyed  to  secure 
a  debt,  or  a  mortgagee  with  power  of  sale  contained  in  the 
deed.  Yet  a  court  of  equity  will,  in  these  cases,  sustain  a  bill 
to  foreclose,  under  its  general  equity  jurisdiction  over  trusts. 
And  if  the  property  in  controversy  should  sell  for  more  than 
will  satisfy  complainant's  mortgage,  the  subsequent  incum- 
brances and  intervening  equities  are  severally  entitled  to  the 
surplus.  Again,  equity  can  afford  in  this  case  more  ample 
relief,  and  can  do  more  complete  justice,  than  can  be  obtained 
in  a  court  of  law.     For  these  reasons,  we  are  of  the  opinion 
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that  the  court  below  erred  in  dismissing  the  bill,  and  the  de- 
cree must  be  reversed  and  the  cause  remanded. 
Decree  reversed. 


Noah  Guyman  vs.  Albert  H.  Burlingame. 

Sheriff  :  Has  power  to  appoint  bailiffs. 
The  statute  respecting  sheriffs  and  coroners  has  not  taken  away,  or  in 
any  manner  abridged  the  common  law  power  of  the  sheriff  to  ap- 
point a  special  bailiff,  on  an  emergency,  to  execute  a  writ,  his  ap- 
pointment being  indorsed  on  the  writ;  and  the  service  of  ordinary- 
process  of  a  circuit  court  by  such  a  bailiff,  so  appointed,  is  valid. 

Wagers  :    Bet  on  an  election. 
A  promissory  note  promising  to  pay  a  certain  sum,  "  providing  Abra- 
ham Lincoln  receives  the  electoral  votes  of  the  slate  of  Illinois,"  is  a 
bet  on  an  election  authorized  by  the  laws  of  this  state,  and  conse- 
quently void.1 

Error  to  Circuit  Court  of  Randolph  County. 

Debt  brought  by  defendant  in  error  against  plaintiff  in 
error  and  Seaburn  J.  Moore  (the  former  only  being  served 
with  process),  upon  a  promissory  note  of  which  the  following 
is  a  copy : 

"  Thirty  days  after  date,  we,  or  either  of  us,  promise  to  pay 
A.  H.  Burlingame,  or  bearer,  one  hundred  and  sixty  dollars, 
for  value  received,  providing  Abraham  Lincoln  receives  the 
electoral  votes  of  the  state  of  Illinois.     Eden,  Oct.  15, 1860. 

"  Noah  Guyman.     [seal.] 
"  S.  J.  Moore.         [seal.]  " 

The  summons  by  which  the  suit  was  commenced  was  in- 
dorsed as  follows: 

"  I  hereby  appoint  E.  H.  Jenkins  special  bailiff  to  execute 
this  writ,  April  9th,  1861.  M.  S.  McCormick,  Shff.  K.  C., 
Ills." 

"  I  have  executed  the  within  writ  by  reading  to  the  within 
named  Noah  Guyman,  Seaburn  Moore  not  in  my  county. 

1  See  McClurken  v.  Detrich,  33  111.,  349,  and  cases  cited  in  note. 
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April  12th,  1861 .  M.  S.  McCormick,  sheriff  of  R.  0.,  111.,  by 
R.  H.  Jenkins,  speciall  bailiff." 

The  questions  for  determination  are  sufficiently  stated  in 
the  opinion. 

Nelson  &  SanderSy  for  plaintiff  in  error.  H.  K.  S. 
O'Mefoeny,  for  defendant  in  error. 

*Breese.  J.     Two  questions  are  presented  by  this  [203*] 
record.     First,  Can  the  ordinary  process  of  a  circuit 
court  be  executed  by  a  special  bailiff,  under  the  appointment 
pro  hac  vice  of  the  sheriff  ?    And  next,  Was  the  note  sued  on 
a  bet  on  an  election  authorized  by  law? 

At  common  law,  several  kinds  of  bailiffs  were  recognized,  and 
among  them  sheriff's  bailiffs,  who  are  regarded  as  servants  to 
sheriffs  of  counties,  to  execute  writs,  warrants,  etc.,  for  whose 
misdemeanors  or  defaults  the  sheriffs  were  answerable.  Sher- 
iffs had  under  them  an  under-sheriff,  bailiffs,  jailor,  etc.,  for 
all  of  whom  they  were  answerable.  Jacobs'  Law  Diet.,  title, 
"  Sheriffs." 

"We  do  not  suppose  our  statute  respecting  sheriffs  and  coro- 
ners has  taken  away  or  in  any  manner  abridged  this  common 
law  power  of  the  sheriff  to  appoint  a  special  bailiff,  on  an  emer- 
gency, his  appointment  being  indorsed  on  the  writ.  We  be- 
lieve it  is  the  general  practice.  It  seems  a  power  necessary 
for  him  to  possess  in  order  to  the  due  performance  of  the  va- 
rious duties  devolving  on  him,  which  he  cannot  perform  in 
person.  And  as  all  their  acts  are  done  in  the  name  of  the 
sheriff,  and  for  which  he  is  answerable,  no  injury  can 
result  to  the  public,  but  much  good,  by  the  proper  ex-  [204*] 
ercise  of  this  power. 

On  the  other  point  we  are  constrained  to  hold,  on  the  au- 
thority of  the  case  of  Gordon  v.  Casey ,  23  111.,  71,  that  the 
note  sued  on  was,  to  all  intents  and  purposes,  a  bet  on  an 
election  authorized  by  the  laws  of  this  state,  and  consequently 
void. 

The  judgment,  for  this  reason,  must  be  reversed. 

Judgment  reversed. 
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George  "W.  Rearden  vs.  John  B.  Smith. 

Statute  of  Jeofails  :  Defective  entries  of  record  cured  by. 
Where  the  record  of  a  cause  showed,  after  a  continuance  for  one  term 
on  motion  of  defendant,  the  entry  of  an  order,  in  which,  after  the  title 
of  the  cause,  and  the  recital  of  the  appearance  of  the  parties,  and  the 
defendant's  making  default,  the  further  proceedings  were  entered,  as 
follows:  "Jury  called  to  assess  damages.  Verdict:  We,  the  jury, 
find  damages  for  $1,200.  It  is  therefore  considered  by  the  court,  that 
the  plaintiff  recover,"  etc.:  Held,  that  the  defects  in  said  order  were 
cured  by  the  statute  of  jeofails,  and  that  the  court  must  presume,  .e 
the  absence  of  anything  in  the  record  showing  a  different  state  of 
facts,  that  the  jury  was  composed  of  lawful  jurors,  that  they  were 
properly  sworn,  and  that  the  verdict  in  said  order  was  a  verdict  in 
this  cause,  duly  returned  into  court,  upon  which  the  court  rendered 
its  judgment. 

Error  to  Circuit  Court  of  Alexander  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Haynie  <&  Marshall,  for  plaintiff  in  error.     John  Olney, 
for  defendant  in  error. 

[205*]  *  Lawrence,  J.  This  was  an  action  of  covenant, 
brought  by  Smith  against  Rearden,  upon  an  instru- 
ment by  which  the  latter,  after  reciting  that  he  had  sold  to 
Smith  certain  lands,  guarantied  that  they  were  not  graduated 
lands  under  the  act  of  congress,  and  covenanted  to  pay  $1,200 
in  case  they  should  be  ascertained  to  be  graduated.  There  is 
an  error  assigned  upon  the  insufficiency  of  the  declaration,  but 
it  was  abandoned  upon  the  argument,  as  the  second  count  was 
conceded  to  be  good,  which  it  undoubtedly  is.  The  assign- 
ment of  error  upon  which  reliance  is  placed  is  that  "  the  rec- 
ord does  not  show  that  a  jury  was  ordered  or  impaneled,  or 
that  the  cause  was  submitted  to  them,  or  that  any  jury  ever 
returned  any  verdict  into  court." 

The  record  shows,  after  a  continuance  for  one  term,  on  mo- 
tion of  the  defendant  below,  the  following  order: 

"John  B.  Smith  vs.  George  W.  Rearden  —  Covenant. 
Now,  on  this  day  came  the  plaintiff  by  his  attorney,  and  the 
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defendant  by  his  counsel.  Defendant  called,  and  made  default. 
Jury  called  to  assess  damages.  Verdict,  we,  the  jury,  find 
damages  for  $1,200.  It  is  therefore  considered  by  the  court, 
that  the  plaintiff  recover  of  the  said  defendant  the  aforesaid 
sum  of  twelve  hundred  dollars  damages,  with  costs  to  be 
taxed,  and  may  have  execution  therefor,"  etc. 

This  entry  of  the  proceedings  of  the  court  is,  without  doubt, 
censurably  informal.  It  does  not  belong  to  clerks  to  depart 
from  established  precedents,  and  when  they  are  disposed  to 
attempt  this  species  of  law  reform,  counsel  would  do  wisely  to 
supervise  their  entries,  and  ask  the  interposition  of  the  court, 
if  necessary,  in  order  to  secure  a  proper  record  of  the  proceed- 
ings in  their  respective  cases.  At  the  same  time,  the  defects 
in  the  foregoing  order  are  precisely  such  defects  as  are  cured 
by  the  statute  of  jeofails.  This  court  must  presume, 
in  the  absence  *of  anything  in  the  record  showing  a  [206*] 
different  state  of  facts,  that  the  jury  was  composed  of 
lawful  jurors,  that  they  were  properly  sworn,  and  that  the 
verdict  which  we  find  in  the  foregoing  order  was  a  verdict  in 
this  case,  duly  returned  into  court,  upon  which  the  court  ren- 
dered its  judgment.  If  we  were  to  reverse  a  judgment  for 
such  defects  of  form  as  are  here  assigned  for  error,  we  should 
be  establishing  a  rule  that  would  work  to  innocent  parties,  by 
the  errors  of  clerks,  those  very  hardships  which  the  many  acts 
of  jeofails,  passed  by  the  British  parliament,  were  designed  to 
prevent,  and  which  are  emphatically  guarded  against  by  our 
own  very  comprehensive  law  passed  for  the  same  purpose,  and 
by  the  spirit  of  our  whole  system  for  the  administration  of 
justice. 

Jidgment  affirmed. 
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Thomas  A.  Buckland  vs.  Elbridge  Goddard. 

Motion  for  Security  for  Costs  :  Counter  affidavit  of  residence. 
A  counter  affidavit,  in  reply  to  an  affidavit  (in  support  of  a  motion  to  dis- 
miss for  want  of  security  for  costs)  that  plaintiff  was  a  non-resident  of 
the  state  when  the  suit  was  brought,  alleging  on  information  and  be- 
lief that  plaintiff  was  then  and  had  been  for  some  time  previous  a 
resident  of  the  state,  but  not  stating  that  he  was  a  resident  of  the  state 
at  the  time  suit  was  commenced,  is  not  sufficient  to  establish  a  resi- 
dence at  the  time  suit  was  commenced. 

Bill  of  Exceptions  :    Should  state  that  it  contains  all  the  evidence. 
Where  a  bill  of  exceptions  fails  to  state  that  no  other  evidence  was  heard 
on  a  motion  to  dismiss  a  suit,  the  presumption  will  be  indulged  that 
the  court  decided  correctly  on  the  motion.1 

Error  to  Circuit  Court  of  Fayette  County. 
Assumpsit  by  defendant  in  error  against  plaintiff  in  error. 
The  case  is  sufficiently  stated  by  the  court. 
H.  K.  S.  O'Melveny,  for  plaintiff  in  error.     S.   W.  Moul- 
ton,  for  defendant  in  error. 

[208*]       *  Walker,  C.  J.     This  was  an  attachment,  com- 
menced in  the  circuit  court'of  Fayette  county.     Plain- 
tiff in  error  entered  a  motion,  based  on  an  affidavit  that  de- 
fendant in  error  was  a  nonresident  of  the  state  when 
[209*]  the  suit  was  brought,  to  dismiss  the  suit.2  It  was  Over- 
ruled, and  pleas  in  bar  were  filed,  and  a  trial  was  had, 
resulting  in  a  judgment  in  favor  of  defendant  in  error.     And 
it  is  insisted,  that  the  court  erred  in  overruling  the  motion. 
The  bill  of  exceptions  discloses  the  fact  that  a  counter  affida- 
vit was  filed,  in  which  it  was  alleged,  on  the  information  and 
belief  of  the  affiant,  that  defendant  in  error  was  then,  and  had 
been  for  some  time  previous,  a  resident  of  the  state;  that  he 
had  corresponded  with  him  at  Chicago,  where  he  then  lived, 
and  that  defendant  informed  affiant  that  he  was  a  resident  of 

1  See  Ottawa  G  is  Light  &  Coke  Co.  v.  Graham,  35  III.,  346,  and  cases 
cited  in  note. 
'For  want  of  security  for  costs. 
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Illinois.  It  will  be  observed  that  it  is  not  stated  that  he  was 
a  resident  of  the  state  at  the  time  suit  was  commenced,  nor 
can  it  be  inferred  from  the  affidavit. 

If  this  was  all  of  the  evidence  heard  by  the  court  on  the 
trial,  of  the  motion,  the  suit  should  have  been  dismissed. 
Casey  v.  Horton,  post,  page  234.  But  the  bill  of  exceptions 
failed  to  state  that  no  other  evidence  was  heard.  The  pre- 
sumption must  be  indulged  that  the  court  has  decided  cor- 
rectly, until  that  presumption  is  rebutted.  For  aught  that 
appears,  there  may  have  been  an  abundance  of  evidence  to  es- 
tablish the  fact  that  defendant  resided  in  the  state  at  the  time 
the  suit  was  instituted,  and  the  bill  of  exceptions  failing  to 
state  that  it  contains  all  of  the  evidence,  it  must  be  presumed 
that  there  was  other  evidence.  The  judgment  of  the  court 
below  must  therefore  be  affirmed. 

Judgment  affirmed. 


John-  B.  "Wickliffe  vs.  ¥m.  F.  Lynch. 

Jury  :  Their  province  as  respects  the  competency  and  credibility  of  wit- 
nesses. 

A  jury  may  and  ought  to  examine  into  and  scrutinize  the  credibility  of 
a  witness,  hut  it  is  for  the  court,  and  for  the  court  alone,  to  pronounce 
upon  his  competency;  and  when  a  witness  is  admitted  by  the  court 
as  competent,  no  matter  how  much  interested  the  jury  may  suppose 
him  to  be  in  the  result  of  the  suit,  they  have  no  right  to  reject  his 
testimony. 

An  instruction,  therefore,  that  the  jury  may  weigh  the  credibility  of 
each  witness,  and  that  if  they  find  a  certain  witness  interested  in  the 
ownership  of  the  property  in  controversy,  they  may  exclude  his  evi- 
dence altogether,  is  erroneous. 

Appeal  from  Circuit  Court  of  Marion  County. 

This  suit  was  brought  by  appellee  against  appellant  for  the 
price  paid  by  appellee  to  appellant  for  a  horse,  of  the  posses- 
sion of  which  appellee  had  been  deprived  by  an  officer  acting 
under  the  authority  of  the  United  States  who  claimed  the 
property. 
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The  judgment  in  the  circuit  court,  to  which  the  cause  was 
appealed  from  a  justice  of  the  peace,  was  for  the  plaintiff,  with 
$100  damages. 

Willard  <&  Goodnow,  for  appellant.      O'Melveny  <&  Mer- 
ritt,  for  appellee. 

[210*]       *Breese,  J".     The  decision  of  this  case,  on  the  error 
assigned,  turns  upon  the  propriety  of  the  fourth  in- 
struction given  for  the  plaintiff. 

That  instruction  is  as  follows :    "  The  jury  may  weigh 
[211*]  the  ^credibility  of  each  witness,  and  if  the  jury  be- 
lieve, from  the  evidence,  that  Harvey  Sensabaugh  is  a 
party  interested  in  the  ownership  of  the  horse,  they  may  ex- 
clude his  evidence  altogether." 

This  instruction  introduces  a  novel  principle  into  trials  by 
jury,  and  if  correct,  they  would  become  a  mere  farce,  and  un- 
worthy of  public  respect  and  confidence.  That  a  jury  may 
and  ought  to  examine  into  and  scrutinize  the  credibility  of  a 
witness,  is  indisputable,  but  that  they  can  reject  the  testimony 
of  a  witness  who  has  been  pronounced  competent  by  the  court, 
on  the  ground  of  interest,  is  inadmissible.  It  is  for  the  court, 
and  for  the  court  alone,  to  pronounce  upon  the  competency  of 
a  witness  and  when  admitted  by  the  court  as  competent,  no 
matter  how  much  interested  the  jury  may  suppose  him  to  be 
in  the  result  of  the  suit,  the  jury  have  no  right  to  reject  his 
testimony. 

In  this  case,  Harvey  Sensabaugh  testified  by  deposition,  on 
interrogatories.  After  describing  the  horse  in  controversy, 
he  says,  he  was  marked  on  the  left  shoulder  with  the  letters 
"  U.  S.,"  also  with  the  letter  "  C."  just  above  these  letters, 
and  that  the  horse  was  purchased  from  the  government,  at 
Helena,  Arkansas,  on  or  about  the  7th  of  April,  1863;  he  was 
sold  at  public  auction  by  the  government,  as  a  condemned 
horse. 

Now,  this  testimony  was  very  important  to  the  defendant, 
and  being  adjudged  competent  by  the  court,  the  jury  should 
have  given  it  all  the  credit  to  which  it  was  entitled,  and  should 
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not  have  been  told  by  the  court,  if  they  believed  he  was  inter- 
ested in  the  ownership  of  the  horse,  that  they  might  exclude 
his  evidence. 

Whether  the  jury  did  in  fact  exclude  this  evidence,  we  can- 
not know.  If  they  did,  the  defendant  was,  to  that  extent,  in- 
jured, and  that  they  did  exclude  it,  we  can  infer  from  the  ver- 
dict rendered. 

The  court  erred  in  giving  this  instruction,  and  therefore  the 
judgment  must  be  reversed,  and  a  new  trial  had. 

Judgment  reversed. 


*William  H.  Mason  vs.  Frances  H.  Jones.        [212*] 

Witnesses  :  Interest. l 
Mrs.  J.  was  indebted  to  M.  in  the  sum  of  $106  for  goods  sold  and  deliv- 
ered, and  at  the  same  time,  held  a  note  secured  by  mortgage  against 
M.  for  $300,  which  she  sold  to  D.  with  the  understanding,  as  appeared 
in  the  deposition  of  D.  himself,  that  the  interest  on  the  note  was  paid 
to  the  date  of  the  sale  by  M's  account  against  her.  Subsequently  D.  ob- 
tained a  decree  on  the  mortgage  for  $402.50,  the  whole  amount  due  on 
the  face  of  the  note,  the  interest  being  computed  from  its  date;  a  sale  of 
the  mortgaged  premises  was  had  under  the  decree  for  the  full  amount 
thereof,  and  a  certificate  of  purchase  issued  to  D.,  who  subsequently 
transferred  the  certificate  to  H.  M.  brought  suit  against  Mrs.  J.  to 
recover  the  amount  of  his  unpaid  account:  Held,  that  inasmuch  as, 
if  a  judgment  was  rendered  against  the  defendant,  there  would  be  a 
liability  over  on  the  part  of  D.,  to  her,  for  at  least  the  amount  D.  re- 
ceived from  H.  beyond  what  would  have  been  due  if  the  decree  had 
only  covered  the  interest  from  the  date  of  the  assignment  of  the  mort- 
gage to  D. ;  and,  on  the  other  hand,  if  the  judgment  was  for  the  de- 
fendant, there  would  be  no  liability  over  on  the  part  of  D.,  D.  was  an 
incompetent  witness  for  the  defendant,  Mrs.  J. 

[n«tbuctions  :    Repeating  in  (liferent  forms. 
An  instruction  should  be  refused,  if  it  has  been   substantially  given  in 
another  form,  or  unless  it  is  clearly  pertinent  to  the  issues,  and  so 
plainly  and  clearly  drawn  as  not  to  mislead  any  ordinary  jury.2 

1  By  statute,  interest  no  longer  disqualifies  a  witness,  but  only  goes  to  his 
credibility.    Kev.  Stat..  1874,  488. 
*See  Hessing  v.  McClosky,  37  111.,  341;  Bowen  v.  Schuler,  41  id.,  192; 
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Error  to  Circuit  Court  of  Marion  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Henry  C.  Goodnow,  for  plaintiff  in  error.     CMelveny  <& 
Merritt,  for  defendant  in  error. 

Lawrence,  J.  Mrs.  Jones,  formerly  Mrs.  Eoach,  was  in- 
debted to  Mason  about  $106,  for  goods  sold  and  delivered. 
At  the  same  time  she  held  a  note,  secured  by  mortgage, 
against  him  for  $300,  which  she  sold  to  one  Drake,  in  1861, 
with  the  understanding,  according  to  the  evidence  of  Drake 
himself,  that  the  interest  on  the  note  was  paid  to  that 
[213*]  date  by  Mason's  account  against  her.  *In  August, 
1861,  Drake  obtained  a  decree  on  the  mortgage  against 
Mason  for  $402.50,  the  whole  amount  due  on  the  face  of:  the 
note,  the  interest  being  computed  from  its  date.  There  was 
a  sale  of  the  mortgaged  premises  under  the  decree,  for  the  full 
amount  thereof;  a  certificate  of  purchase  issued  to  Drake,  and 
a  subsequent  transfer  of  the  certificate  to  one  Hults.  Mason 
brings  this  suit  against  Mrs.  Jones  to  recover  the  amount  of 
his  unpaid  account.  It  seems  to  have  been  defended  below 
on  the  theory  of  a  fraudulent  collusion  between  Mason  and 
Hults,  and  there  was  a  verdict  for  the  defendant. 

The  deposition  of  Drake  was  taken  by  the  defendant  below, 
and  read  on  the  trial  against  the  objections  of  the  plaintiff, 

Halty  v.  Markel,  44  id.,  225 ;  McKichan  v.  McBean,  45  id.,  228 ;  Underwood 
v.  White,  id.,  437;  Ware  v.  Gilmore,  49  id.,  278;  Freeman  v.  Frisby,  50  id., 
497;  Calhoun  v.  O'Neal,  53  id.,  354;  Prior  v.  White,  12  id.,  261;  Main  v. 
McCarty,  15  id.,  441;  Montag  v.  Linn,  23  id.,  551;  May  v.  Tallman,  20  id., 
443;  Roth  v.  Smith,  54  id.,  431;  C.  &  A.  R.  R.  Co.  v.  Utley,  38  id.,  410; 
McCartney  v.  McMullen,  id.,  237;  Emery  v.  Hoty,  46  id.,  258;  Chicago  v. 
Smith,  48  id.,  107;  Weyhrick  v.  Foster,  id.,  115;  Chicago  &  V.  R.  R.  Co. 
v.  Murray,  62  id.,  326;  Kuhnen  v.  Blitz,  56  id.,  171;  Henneberry  v.  Morse, 
id.,  394;  C,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  id.,  272;  Bowen  v.  Ruther- 
ford, 60  id.,  41;  Bourne  v.  Stout,  62  id.,  261;  Cass  v.  Campbell,  63  id., 
259;  Cossitt  v.  Hobbs,  56.  id.,  231;  Sanganio  Ins.  Co.  v.  McKeen,  60  id., 
167;  Davis?).  Wilson,  65  id.,  525;  Ames  v.  Snyder,  69  id.,  376;  Jones  v. 
Jones,  71  id.,  562;  111.  Cent.  R,  R.  Co.  v.  Goddard,  72  id.,  567;  Lonergan  v. 
Courtney,  72  id  ,  580;  Allen  v.  The  People,  77  id.,  484;  Chicago  v.  Brophy, 
79  id.  277;  Holcomb  v.  The  People,  id.,  409. 
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who  had  excepted  to  it  on  the  ground,  among  others,  that  the 
witness  was  incompetent  from  interest.  The  exception  was 
well  taken.  The  interest  is  disclosed  on  the  face  of  the  depo- 
sition. The  witness  states  that  he  bought  the  $300  mortgage, 
with  the  understanding  that  the  interest  was  paid  to  that  date. 
He  soon  afterwards  obtained  a  decree  for  $402.50,  which  in- 
cluded all  the  interest  that  had  accrued  upon  the  note  from  its 
date.  He  afterwards  sold  the  certificate  of  purchase  to  Hults. 
Under  this  state  of  facts,  it  is  manifest  that  if  a  judgment  is 
rendered  against  the  defendant,  there  will  be  a  liability  over, 
on  the  part  of  Drake,  to  her,  for  at  least  the  amount  which 
Drake  received  from  Hults,  beyond  what  would  have  been 
due  if  the  decree  had  only  covered  the  interest  from  the  date 
of  the  assignment  of  the  mortgage  to  Drake.  We  do  not  say 
that  the  liability  would  not  go  further  than  that,  but  we  con- 
sider there  can  be  no  question  about  it  to  that  extent.  If,  on 
the  other  hand,  the  verdict  and  judgment  are  for  the  defend- 
ant, no  liability  over  on  the  part  of  Drake  arises. 

An  error  is  assigned  on  the  refusal  of  one  of  the  instruc- 
tions asked  by  plaintiff.  "Whether  the  instruction  was  in  it- 
self right  or  wrong,  it  was  properly  refused,  because  it  was 
substantially  given,  in  a  slightly  varied  form,  in  one  of  the 
other  instructions.  The  circuit  courts  do  wisely  when  they 
refuse  to  give  to  the  jury  the  same  proposition  of  law  repeated 
under  as  many  different  forms  as  the  ingenuity  of 
counsel  can  devise.  Nearly  all  *cases  depend  upon  a  [214*] 
very  few  legal  principles,  and  these  principles  should 
be  embodied  in  as  few  and  brief  instructions  as  possible.  The 
circuit  courts  are  often  asked  to  read  to  the  jury  many  pages 
of  instructions,  which  may  contain  very  correct  law,  but  the 
only  effect  of  which  would  be  to  confuse  and  bewilder  the 
uufortunate  juries  to  whom  they  may  be  given.  An  instruc- 
tion should  be  refused  if  it  has  been  substantially  given  in 
another  form,  or  unless  it  is  clearly  pertinent  to  the  issues, 
and  so  plainly  and  clearly  drawn  as  not  to  mislead  an  ordi- 
nary jury. 

For  the  error  in  admitting  in  evidence  the  deposition  of 
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Drake,  the  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded. 
Judgment  reversed. 


Fielden  Power  et  al.  vs.  Reuben  McCord  et  al. 

Witnesses  :    Interest.  * 
A.  party  to  a  cause  may  call  as  a  witness  a  person  whose  interest  is  ad- 
verse to  that  of  the  party  calling  him. 

Same  :    Defendants  in  chancery,  when  competent. 
In  chancery,  it  is  a  rule  that  the  complainant  may  examine  a  defendant- 
as  a  witness,  if  not  otherwise  disqualified. 

Same  :  Same. 
The  complainant,  in  a  proceeding  to  enforce  a  mechanic's  lien,  may  ex- 
amine as  a  witness  a  defendant  claiming  a. lien  on  the  same  property, 
and  who  has  filed  a  bill  of  interpleader  to  share  in  the  proceeds  of  the 
property,  subject  to  the  Hen,  his  interest  being  adverse  to  that  of  the 
complainant  calling  him. 

Evidence  in  Chancery  :    To  overcome  sworn  answer* 

It  requires  the  evidence  of  two  witnesses,  or  one  and  corroborating  cir- 
cumstances equal  to  another,  to  overcome  a  denial  in  an  answer  un- 
der oath  responsive  to  the  bill. 

Mechanic's  Lien  :  Description  of  the  premises  in  contract  for  furnishing 
materials. 
Where  the  evidence  shows  that  the  materials  for  which  a  lien  is  claimed 
were  contracted  for  for  the  purpose  of  being  used  in  a  building  in 
process  of  erection  on  the  land  sought  to  be  subjected  to  a  lien,  and 
were  so  used,  that  will  suffice,  although  the  contract  for  such  materi- 
als did  not  describe  the  lot  of  ground  upon  which  they  were  to  be 
placed.  And  if  it  only  appears  that  the  materials  were  used  in  such 
building,  that  will  warrant  the  jury  in  inferring  that  they  were  pur- 
chased for  that  purpose. 3 

Same:     Decree  should  ascertain  the  rights  of  all  the  claimants  oef ore  order- 
ing a  sale. 4 
Where,  in  a  proceeding  to  enforce  a  mechanic's  lien,  a  number  of  per- 
sons claiming  similar  liens  on  the  same  property  are  made  parties  to 


1  See  Rev.  Stat.,  1874,  p.  488. 

•  See  Forbes  v.  Hall,  34  111.,  159,  and  cases  cited  in  note. 

*  See  Martin  v.  Eversal,  post,  222. 
4  See  Martin  v.  Eversal,  post,  222. 
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the  suit,  and  others  file  bills  of  interpleader,  claiming  liens  for  labor 
or  materials,  the  court,  on  the  trial,  must  ascertain  the  sum  due  to 
each  claimant,  and  then  render  a  decree  declaring  their  several  rights, 
and  directing  a  sale  of  the  property,  if  payment  is  not  made  by  the 
day  fixed  in  the  decree,  to  satisfy  the  sums  due  to  the  several  claim- 
ants, and  the  application  of  its  proceeds  to  the  claimants,  where  no 
one  has  a  priority,  in  proportion  to  the  amount  found  due  to  each,  if 
not  sufficient  to  pay  all  their  claims  in  full.  And,  in  such  case,  a  de- 
cree failing  to  dispose  of  the  claims  of  all  the  parties  before  the  court, 
and  ordering  a  sale  of  the  property,  without  ascertaining  all  their 
rights,  is  erroneous.1 

Same:  Manner  of  ascertaining  the  separate  claims;  jury. 
It  is,  perhaps,  the  better  practice  to  impanel  a  jury  to  pass  upon  and 
find  the  amount  due  to  each  claimant,  as  though  there  were  separate 
proceedings.  But  where  there  are  but  few  parties,  and  the  claims  are 
not  complicated,  there  is  no  objection  to  submitting  the  whole  case  to 
the  same  jury. 

Error  to  Circuit  Court  of  Clinton  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Underwood  <&  Noetling,  for  plaintiffs  in  error.     H.  K.  S. 
O'Melveny,  for  defendants  in  error. 

*Walker,  C.  J.  This  was  a  proceeding  to  enfore  a  [219*] 
mechanic's  lien.  A  number  of  persons  claiming  sim- 
ilar liens  on  the  same  property  were  made  parties  to  the  suit, 
and  others  filed  bills  of  interpleader,  claiming  to  hold  liens 
for  labor  performed  or  materials  furnished  for  the  erection  of 
the  mill.  On  the  hearing  in  the  court  below,  a  decree  was 
rendered  in  favor  of  the  complainants  in  the  original  bill,  de- 
claring the  existence  of  a  lien  on  the  property  described  in 
the  bill,  and  awarding  execution  on  default  of  payment  with- 
in ninety  days.  It  does  not  appear  from  the  record  in  this 
case,  that  any  disposition  was  made  of  the  claims  of  the  other 
parties  asserting  liens  on  the  premises,  and  a  right  to  share  in 
the  proceeds  of  the  property  when  sold.  For  aught  that  ap- 
pears from  this  record,  the  cause  may  still  be  pending  as  to  all 
of  the  parties  except  defendants  in  error,  who  were  complain- 
ants in  the  original  bill,  whose  claims  were  heard  and  a  decree 

1  See  North  Presbyterian  Church  v.  Jevne,  32  111.,  214,  and  notes. 
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rendered  as  though  no  other  claims  had  been  asserted. 
[220*]  *It  is  urged  as  a  ground  of  reversal,  that  the  con- 
tract for  the  materials  furnished  did  not  specify  the 
lot  of  ground  upon  which  they  were  to  be  placed.  The  stat- 
ute provides  that  if  any  person  shall  contract  with  the  owner 
of  any  piece  of  ground,  to  furnish  labor  or  materials  for  erect- 
ing or  repairing  any  building  or  appurtenance  to  any  build- 
ing on  such  land,  he  shall  have  a  lien  upon  the  whole  tract  of 
land  upon  which  the  erection  is  made.  The  evidence  shows 
that  the  machinery  furnished  by  complainants  was  put  upon 
this  land,  and  that  it  was  contracted  for  with  the  purpose  of 
being  used  in  the  building  being  erected  on  the  same.  It 
was  stated  at  the  time  the  contract  was  made,  that  it  was  to  be 
used  in  the  building  then  being  erected,  and  the  proof  shows 
that  plaintiffs  in  error  were  not  engaged  in  building  any  other 
mill.  From  this  evidence  the  jury  could  not  have  done  other- 
wise than  find  that  it  was  contracted  for,  to  be  placed  in  the 
building  on  the  land  in  controversy.  But  if  it  had  only  ap- 
peared that  the  machinery  had  been  used  in  this  mill,  they 
might  have  inferred  that  it  was  purchased  for  that  purpose. 

It  is  again  urged,  that  the  court  erred  in  permitting  Ever- 
sal,  who  was  a  defendant,  and  had  filed  his  bill  of  interpleader, 
to  give  testimony  on  the  trial.  In  chancery  it  is  a  rule,  that 
the  complainant  may  examine  a  defendant  as  a  witness,  if  not 
otherwise  disqualified.  In  this  case  there  is  nothing  from 
which  it  appears  that  the  witness  had  any  disqualifying  inter- 
est in  the  issue  then  being  tried.  It  is  true  that  he  may  have 
had  an  interest  in  the  fund,  but  if  so,  his  interest  was  adverse 
to  that  of  the  complainants  who  called  him.  He  was  claim- 
ing a  lien  on  the  same  property,  and  if  it  was  insufficient  in 
value  to  pay  all  the  liens,  then  his  interest  was  to  defeat  the 
lien  of  complainants,  and  thereby  increase  the  fund  for  the 
payment  of  his  claim.  And  the  rule  is  well  recognized,  that 
a  party  may  call  a  witness  whose  interest  is  adverse  to  that  of 
the  party  calling  him.  We  are  therefore  of  the  opinion  that 
his  evidence  was  properly  received.  But  the  answer  being 
under  oath,  his  testimony  would  not  overcome  any  denial  in 
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the  answer  responsive  to  the  bill.     If  there  were  such 
denials  in  the  answer,  it  would  *of  course  require  the  [221*] 
evidence  of  two  witnesses,  or  one,  and  corroborating 
circumstances  equal  to  another,  to  disprove  them. 

It  is,  however,  manifest  that  the  court  below  erred  in  fail- 
ing to  dispose  of  the  claims  of  all  the  parties  before  the  court. 
They  were  properly  in  court,  and  were  asserting  their  claims. 
The  pleadings  were  all  made  up,  the  issues  formed,  and  the 
cause  was  ripe  for  a  hearing,  on  the  orgiginal  bill,  the  inter- 
pleaders, the  answers  and  replications.     We  are  unable  to  per- 
ceive any  reason  why  they   should  not  all  have  been  tried. 
The  tenth  section  of  the  act  creating  the  lien  declares,  that  all 
persons  interested  in  the  subject-matter  of  the  suit,  or  in  the 
premises  sought  to  be  sold,  may,  on  application,  become  par- 
ties at  any  time  before  final  judgment.     The  twelfth  section 
declares,  that  upon  the  trial  of  causes,  under  the  provisions  of 
that  chapter,  the  court  shall  ascertain  the  amount  due  each 
creditor  and  shall  direct  the  application  of  the  proceeds  of 
sales,  to   be   made   to  each   in   proportion  to  their   several 
amounts.     These  provisions  are  peremptory,  and  the  court  on 
the  trial  must  ascertain  the  sum  due  to  each  claimant  before 
a  decree  is  rendered  directing  the  sale  of  the  property,  and 
the  application  of  its  proceeds  to  the  claimants  in  proportion 
to  the  amount  found  due  to  each,  if  not  sufficient  to  pay  all 
of  their  claims.     It  may  be,  and  perhaps  is,  the  better  prac- 
tice to  impanel  a  jury  to  pass  upon  and  find  the  amount  due 
each  claimant,  as   though    there   were   separate  proceedings. 
But  where  there  are  but  few  parties  and  the  claims  are  not 
complicated,  no  objection  is  perceived  to  submitting  the  whole 
case  to  the  same  jury.     But  a  final  decree,  ordering  the  sale 
of  the  property,  should  not  be  rendered  until  the  sum  due 
each   of  the   claimants   is   ascertained.     Then    their   several 
rights  should  be  declared  in  the  decree,  and  the  property  sold, 
if  payment  is  not  made  by  the  day  fixed  in  the  decree,  to  sat- 
isfy the  sums  due  to  the  several  claimants.     In  this  case  the 
decree  was  premature,  and  should  not  have  been  rendered  un- 
til the  sums  due  each  claimant  had  been  found.     The  decree 
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must  therefore  be  reversed,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  proceed  and  try  such  other 

claims  as  have  not  already  been  disposed  of,  and  ascer- 
[222*]  tain  *what  is  due  to  each  claimant,  and  then  to  render 

a  decree  in  conformity  to  the  rules  announced  in  this 
opinion. 

Decree  reversed. 


John  0.  Martin  et  al.  vs.  George  H.  Eversal  et  al. 

Evidence:    To  overcome  sworn  answer} 
The  evidence  of  two  witnesses  in  support  of  an  allegation  of  a  bill  i8 
sufficient  to  overcome  the  denial  of  a  sworn  answer. 

Pleading  and  Evidence  :  Allegations  and  proofs  must  agree. 
The  allegation  of  a  contract  in  a  bill,  that  there  were  to  be  155  days  of 
labor  performed,  and  that  the  labor  contracted  for  was  to  commence 
on  December  27,  1859,  and  end  on  the  25th  of  June  following,  is  not 
supported  by  evidence  that  the  labor  was  commenced  before  Christ- 
mas, and  probably  as  early  as  from  the  first  to  the  fifteenth  of  Decem- 
ber, and  continued  till  after  the  first  of  July. 

Amendment:    On  the  hearing. 

In  chancery  proceedings  the  court  will  permit  an  amendment  on  the 
hearing,  for  the  purpose  of  avoiding  a  variance;  and  where  such  an 
amendment  does  not  essentially  change  the  case  made  by  the  bill,  a 
continuance  will  not  be  granted.2 

Mechanics'  Lien:  Evidence  afforded  by  the  use  of  the  materials  in  the 
building  in  controversy. 
The  fact  that  materials  contracted  for,  and  for  which  a  lien  is  claimed, 
were  used  in  the  construction  of  the  building  on  the  premises  in  con- 
troversy,  is  evidence  that  they  were  furnished  to  be  used  on  the  prem- 
ises, unless  it  otherwise  appears  that  they  were  contracted  for  to  be 
placed  upon  different  land.    Power  v.  McCord,  ante,  214,  followed. 

Same  :    Decree  should  ascertain  the  rights  of  all  the  claimants  before  order- 
iny  a  sale.s 
Where,  in  a  proceeding  to  enforce  a  mechanic's  lien,  a  number  of  per- 
sons claiming  similar  liens  on  the  same  property  are  made  parties  to 


1  See  Power  v.  McCord,  ante,  214  and  note. 
"See  Farwell  v.  Meyer,  35  111.,  40  and  note. 
8  See  Power  v.  McCord,  ante,  214  and  note. 
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the  suit,  and  a  bill  of  interpleader  is  filed  by  some  of  the  parties 
claiming  a  lien  for  labor  and  materials,  and  there  are  a  verdict  and  a 
judgment  upon  the  bill  of  interpleader  for  a  certain  sum,  but  without 
ordering  a  sale  of  the  property,  the  omission  of  an  order  of  sale  is 
not  error,  as  the  order  should  stop  at  that  point,  until  all  the  other 
claims  in  the  case  are  determined,  when  one  decree  should  be  ren- 
dered in  the  case,  declaring  the  rights  of  all  the  parties,  ordering 
payment  to  be  made  by  a  day  fixed  by  the  decree,  and  providing  for 
a  sale  in  default  of  such  payment. 

Error  to  Circuit  Court  of  Clinton  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Stoker  c&  Underwood,  for  plaintiffs  in  error.     H.  K.  S. 
O'Melveny,  for  defendants  in  error. 

*  Walker,  C.  J.     This  case  is  a  branch  of  the  case  of  [223*] 
Power  et    al.    v.   McCord   et    al.,1   determined    at 
the  present  term.     On  the  trial,  two  witnesses  testi-  [224*] 

fied  that  one  or  both  of  plaintiffs  in  error  told  them 
they  were  to  pay  Eversal  five  dollars  a  day,  and  the  under-me- 
chanics  two  dollars  and  fifty  cents,  and  that  they  had  to  pay 
them  every  Saturday  evening.  This  evidence  overcomes  the 
denial  of  plaintiffs  in  error,  in  their  answer,  that  they  agreed 
to  so  pay  for  the  labor.  The  bill  of  interpleader  alleges,  that 
Eversal  labored  one  hundred  and  fifty-five  days  on  the  mill, 
and  that  the  under-workmen  labored  the  same  length  of  time. 
We  think  that  the  evidence  of  the  witnesses  fully  sustains  the 
allegation,  and  overcomes  the  denial  of  the  answer.  It  would 
seem,  from  the  testimony,  that  the  jury  might  have  found  for 
a  longer  time  than  that  claimed  by  defendants  in  error,  by 
their  bill  of  interpleader. 

It  is,  however,  insisted  that  the  proof  varies  from  the  alle- 
gations in  the  bill  of  interpleader.  A  fair  construction  of  the 
contract  set  out  in  the  bill  is,  that  there  was  to  be  one  hundred 
and  fifty-five  days  of  labor  performed,  each,  by  Eversal  and 
under-mechanics ;  and  that  the  labor  was  to  commence  on  the 
27th  day  of  December,  1859,  and  end  on  the  25th  of  June  fol- 

1  Ante,  214. 
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lowing.  The  evidence,  on  the  contrary,  shows  that  the  labor 
was  commenced  before  Christmas,  certainly,  and  probably  as 
early  as  from  the  first  to  the  fifteenth  of  December,  and  con- 
tinued until  after  the  first  of  July.  This  evidence  does-  not 
establish  a  contract  to  commence  the  27th  of  December,  and 
to  labor  until  the  25th  of  June  following.  If  it  establishes  a 
contract,  it  is  one  commencing  and  ending  with  the  labor  per- 
formed. From  the  testimony,  it  would  seem  that  the  contract 
was  for  labor  on  the  mill,  to  be  performed  within  the  time  it 
was  done.  "When  proof  is  made  that  labor  has  been  performed, 
it  may  be  inferred  that  the  contract  was  that  it  should  com- 
mence and  end  as  it  appears  from  the  evidence  to  have  done. 
The  contract,  as  set  out  in  the  bill,  was  too  specific  to  be  sus- 
tained by  the  evidence,  and  there  was  a  variance.  However 
technical  it  may  appear,  and  although  the  adherence  to  such 
rules  may,  in  some  cases,  delay  the  speedy  administration  of 
justice,  still  it  is  the  settled  law  that  the  allegations  and 

proofs  must  agree.     In  chancery  proceedings,  however, 
[225*]  the  court  will  *permit  an  amendment  on  the  hearing, 

for  the  purpose  of  avoiding  a  variance.  Had  the  so- 
licitor of  defendants  asked  leave,  an  amendment  would  have 
been  permitted,  and  as  it  did  not  essentially  change  the  case 
made  by  the  bill,  a  continuance  would  not  have  been  granted. 
It  is  urged,  that  the  evidence  fails  to  show  that  the  materi- 
als and  labor  were,  by  the  contract,  to  be  placed  on  the  prem- 
ises in  controversy.  The  bill  alleges  that  the  contract  was 
made  with  reference  to  its  being  performed  on  the  premises 
in  controversy,  and  the  labor  having  been  done  thereon,  the 
jury  were  warranted  in  concluding  that  the  evidence  sus- 
tained the  allegation.  And  the  materials  being  of  that  char- 
acter that  the  work  could  not  have  progressed  without  them, 
it  was  reasonable  to  infer  that  they  were  furnished  to  be  used 
on  the  premises.  The  fact  that  they  were  so  applied  is  evi- 
dence that  they  were  so  intended,  unless  it  otherwise  appeared 
that  they  were  contracted  for,  to  be  placed  upon  different 
land.     Power  v.  McCord,  ante,  p.  214. 

There  is  no  force  in  the  objection  that  there  was  no  order 
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for  the  sale  of  the  property.1  It  was  proper  that  the  order 
should  stop  where  this  does,  until  all  the  other  claims  in  the 
case  are  determined.  It  would  then  be  proper  to  render  one 
decree  in  the  case,  in  which  the  rights  of  all  the  parties  would 
be  declared,  and  the  money  ordered  to  be  paid  by  a  day  fixed 
by  the  decree,  and  providing  for  a  sale  in  default  of  such  pay- 
ment But  for  the  error  indicated  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  leave  for  defendants  to 
amend  their  bill. 
Decree  reversed. 


Joseph  Farrell  vs.  Samuel  McKee  et  al. 

Injunction:  To  restrain  sale  of  personalty  on  execution  until  realty  is  ex- 
hausted. 
Where  a  bill  was  filed,  alleging  the  levy  of  executions  issued  upon  judg- 
ments against  complainant  upon  real  estate  of  complainant  worth  sev- 
eral times  the  aggregate  amount  of  said  executions;  the  offer  by  com- 
plainant of  other  unincumbered  real  estate  worth  twice  the  amount 
of  said  executions,  to  be  levied  upon,  and  sold  thereunder;  and  that 
notwithstanding  the  premises,  the  sheriff  had  levied  upon  personal 
property  of  complainant  worth  double  the  amount  of  said  execu- 
tions, and  for  the  purpose  of  harassing  and  oppressing  complainant, 
was  about  to  sell  the  same  at  a  great  sacrifice,  to  satisfy  said  execu- 
tions: Held,  that,  inasmuch  as  an  order  of  the  judge  of  the  circuit 
court  in  which  the  proceeding  arose  might  have  been  obtained  to  stay 
the  proceedings  until  a  motion  could  be  heard  to  set  aside  the  levy, 
the  remedy  was  complete  at  law,  and  the  bill  contained  no  matter 
authorizing  the  interposition  of  a  court  of  equity. 

Execution:  Stay  of,  as  against  personalty  until  realty  is  exhausted. 
Where  an  execution  is  improperly  levied  upon  personalty,  without  first 
exhausting  real  estate  turned  out  by  the  execution  debtor,  an  applica- 
tion to  the  judge  of  the  circuit  court  in  which  the  proceedings  arose, 
specifying  the  property  offered  for  levy,  giving  an  abstract  of  title, 
with  its  value,  and  the  incumbrances,  if  any,  upon  it,  will  authorize 
the  judge  to  stay  the  proceedings  against  the  personal  property  until 
the  real  estate  is  exhausted. 

1  There  was  a  verdict  and  judgment  for  $1,250,  but  no  order  of  sale. 
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Chancery  Practice:  Dismissal  of  injunction  bill  upon  dissolving  the 
injunction. 
Where  a  bill,  filed  for  an  injunction  only,  contains  no  equity,  when  the 
injunction  is  dissolved  upon  motion,  nothing  remains  for  the  action 
of  the  court,  and  there  is  no  error  in  at  the  same  time  dismissing  the 
bill. 

Bame:  Motion  to  dissolve  injunction  and  dismiss  bill;  when  equivalent  to  a 
hearing. 
An  answer  under  oath,  denying  all  the  equities  of  the  bill,  must,  where 
no  replication  is  filed,  be  taken  as  true;  and  hearing  a  motion  to  dis- 
solve the  injunction  and  dismiss  the  bill  is,  under  such  circumstan- 
ces, equivalent  to  hearing  the  cause  upon  the  pleadings. 

Same  :    Dissolution  of  injunction  upon  filing  answer. 
The  dissolution  of  the  injunction  is  a  matter  of  course  upon  filing  an 
answer  under  oath  denying  all  the  equity  in  the  bill,  unless  the  bill 
is  sustained  by  affidavits. 

Continuance:  Of  motion  to  dissolve  an  injunction.1 
Under  the  statute  (Rev.  Stat.  1845,  383,  sec.  13;  Scates'  Comp.,  148)  pro- 
viding  for  the  granting  of  a  continuance  of  a  motion  to  dissolve  an 
injunction  till  the  next  term,  upon  complainant's  satisfying  the  court 
by  affidavit  that  the  answer  or  any  material  part  thereof  is  untrue, 
and  that  he  has  witnesses  whose  testimony  he  believes  he  can  pro- 
cure at  said  next  term,  who  will  disprove  the  answer  or  such  speci- 
fied part  thereof,  and  that  he  has  had  no  opportunity  to  procure  such 
testimony  since  the  coming  in  of  the  answer  —  the  granting  of  the 
continuance  is  a  matter  in  a  great  degree  discretionary  with  the  court, 
as  the  court  must  be  satisfied  the  complainant  can  prove  the  answer 
to  be  untrue;  and  its  judgment  thereon  can  not  usually  be  inquired 
into  by  any  other  court. 
Where,  therefore,  the  matters  set  up  in  the  affidavit  were  matters  to  be 
proved  for  the  most  part  by  record,  the  evidence  of  which  existed  in 
the  court  where  the  suit  was  pending,  and  which  could  not  be  proved 
by  parol,  and  were,  besides,  very  loosely  stated,  and  in  a  manner  not 
calculated  to  satisfy  a  court,  the  court  not  being  "satisfied"  was 
held,  to  have  properly  refused  a  continuance. 

Error  to  Circuit  Court  of  Perry  county. 

Injunction  bill  filed  by  plaintiff  in  error  against  defendants 
in  error,  alleging  the  issue,  in  October,  1860,  against  plaintiff 
in  error  upon  judgments  amounting  in  all  to  the  sum  of 
$865.46,  rendered  at  the  September  term,  1860,  against  plaint- 


1  The  affidavit  should  give  the  names  and  residences  of  the  witnesses. 
Smith  v.  Powell,  50  111.,  21. 
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iff  in  error,  and  in  favor  of  Hyde  &  Co.,  McKee  &  Co.,  Grant, 
"Walker  &  Co.,  and  Fargo  &  Bill,  defendants  in  this  suit,  re- 
spectively; the  delivery  of  said  executions  to  James  J.  Hoge, 
sheriff  of  said  county,  both  said  James  J.  Hoge  and  Dough- 
erty Hoge,  his  deputy,  being  also  defendants  to  said  bill,  their 
levy  upon  complainants'  real  estate,  alleged  to  be  reasonably 
worth,  at  the  least,  five  times  as  much  as  the  aggregate  of  said 
executions;  the  offer  by  complainant  in  addition  thereto  for 
purposes  of  levy,  of  other  unincumbered  real  estate,  worth 
twice  the  aggregate  of  said  executions ;  the  making  of  a  levy 
thereunder  upon  at  least  $1,700  worth  of  complainant's  per- 
sonal property;  and  that  with  the  intention  of  oppressing 
complainant,  the  said  sheriff  and  his  deputy  were,  at  a  great 
sacrifice,  about  to  sell  said  personal  property  under  said  ex- 
ecutions; to  restrain  which  an  injunction  was  prayed.  An 
injunction  was  granted  May  2,  1861,  according  to  the  prayer 
of  the  bill. 

James  J.  Hoge  and  Dougherty  Hoge  were  the  only  defendants 
served  with  process,  and  the  others  did  not  appear  in  the  cause. 

At  the  September  term  an  answer  was  filed  by  the  sherifl 
and  his  deputy,  sworn  to  by  said  deputy,  denying  the  making 
of  a  levy  upon  real  estate  worth  the  sum  specified  by  com- 
plainant, and  alleging  that  the  same  was  not  sufficient  in  value 
for  the  satisfaction  of  said  executions;  the  levy  upon  said  real 
estate  of  other  executions  issued  upon  judgments  rendered  at 
the  September  term  of  said  circuit  court,  1860,  said  levy  being 
made  prior  in  point  of  time  to  the  levy  of  the  executions  in 
favor  of  defendants  herein,  and  hence  rendering  the  judg- 
ments upon  which  they  were  issued  a  lien  upon  said  real 
estate  prior  to  the  lien  of  defendants' judgments.  Said  answer 
also  denied  the  alleged  offer  of  complainant  to  turn  out  other 
real  estate  to  be  levied  upon  and  sold  in  satisfaction  of  said 
executions;  and  averred  that  a  part  of  the  real  estate  offered 
for  levy  was  so  heavily  incumbered  as  to  be  worthless  for  that 
purpose,  and  there  being  in  said  county  no  other  real  estate 
belonging  to  complainant  subject  to  levy,  the  said  executions 
were  levied  upon  said  personal  property. 
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Upon  this  answer  which  was  the  only  sworn  testimony  in 
support  of  their  motion,  defendants  moved,  at  the  September 
term,  to  dissolve  said  injunction;  whereupon  complainant 
moved  for  a  continuance  of  the  cause  till  the  next  term,  filing 
in  support  of  his  motion  the  following  affidavit: 

"Joseph  Farrell,  complainant  in  the  above  entitled  cause, 
being  first  duly  sworn,  states  upon  oath  that  so  much  of  the 
answer  to  the  bill  of  complaint  in  the  above  entitled  cause  as 
denies  that  this  affiant,  complainant  as  aforesaid,  offered  to 
give  up  ten  acres,  more  or  less,  being  part  of  the  southeast 
fourth  of  the  southeast  fourth  of  section  29,  township  4  south, 
range  1  west,  lying  west  of  Tamaroa,  Perry  county,   Illinois; 
and  also  that  this  affiant  offered  for  levy  and  sale,  lot  No.  15 
in  block  5,  in  the  town  of  Tamaroa  aforesaid,  is  wholly  false. 
Affiant  also  states  and  charges,  that  so  much  of  said  answer  as 
alleges  that  at  the  time  of  the  levy  upon  the  said  personal  prop- 
erty in  complainant's  bill  mentioned,  there  was  no  real  estate 
of  this  affiant  in  said  Perry  county  which  was  not  previously 
incumbered  by  mortgages   and   deeds    of    trust,    is  untrue. 
Affiant  further  alleges,  that  so  much  of  said  answer  as  charges 
that  the  said  lands  given  up  by  affiant  to  defendant,  as  alleged 
in  his  bill,  were  levied  upon  and  sold  after  being  advertised 
according  to  law,   by  A.  A.    Clymer,  now  sheriff  of  Perry 
county,  upon  executions  in  favor  of  Hammack,  Pyatt  &  Car- ' 
ter,  is  untrue;  nor  had  said  last  mentioned  executions,  or  any 
other  executions,  a  prior  lien  upon  said  lands  over  the  execu- 
tions in  complainant's  bill  mentioned  —  all  of  which  facts,  as 
herein  and  above  charged,  affiant  expects  and  will  be  able  to 
prove  at  the  next  term  of  this  court,  by  the  testimony  of  T. 
B.  Needles,  William  A.  Head  and  Edward  Davis,  all  of  whom 
are  residents  of  Washington  county,  Illinois.    Affiant  also  ex- 
pects to  prove,  by  said  witnesses,  all  the  charges  and  allega- 
tions in  his  said  bill  to  be  true,  and  all  the  material  allegations 
in  respondents'  answer,  so  far  as  the  same  denies  the  material 
charges  in  the  bill,  to  be  wholly  false. 

"  Affiant  also  states,  that  he  has  had  no  opportunity,  since 
the  coming  in  of  said  answer,  the  same  not  having  been  filed 
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until  the  26th  inst,  to  procure  the  testimony  of  said  witnesses, 
wherefore  affiant  asks  that  the  hearing  of  the  motion  herein 
be  postponed  until  the  next  term  of  this  court,  according  to 
the  provisions  of  the  statute,"  etc. 

Complainant's  motion  for  a  continuance  was  overruled,  and 
the  motion  to  dissolve  the  injunction  sustained,  and  the  bill 
dismissed. 

The  errors  assigned  are,  the  overruling  of  complainant's 
motion  for  a  continuance,  and  the  dissolution  of  the  injunc- 
tion and  dismissal  of  the  bill. 

Richard  G.  Nelson,  for  plaintiff  in  error.  Geo.  W.  Wall, 
for  defendants  in  error. 

*Breese,  J.  The  bill  filed  in  this  cause  contains  no  [230*] 
matter  for  the  interposition  of  a  court  of  equity.  The 
act  of  the  officer  in  levying  on  property  exempt  by  law  can 
be  reached  by  an  action  at  law,  and  full  damages  recovered. 
It  affords  no  ground  for  a  court  of  equity  to  interfere,  except 
perhaps  under  extraordinary  circumstances,  which  are  not 
shown  in  this  case.  An  order  of  the  judge  of  the 
circuit  court  in  which  the  proceedings  arose  *might  [231*] 
have  been  obtained  to  stay  the  proceedings  until  a 
motion  could  be  heard  to  set  aside  the  levy.1  "  Full  and  ample 
remedy  existed  at  law  for  all  the  injury  of  which  complaint  is 
made.  Robinson  v.  Chesseldine,  4  Scam.,  332.  Such  an  ap- 
plication, specifying  the  property,  giving  an  abstract  of  the 
title,  with  its  value,  and  incumbrances,  if  any,  upon  it,  would 
have  authorized  the  judge  to  stay  the  proceedings  against  the 
personal  property  until  the  real  estate  should  be  exhausted. 
Pitts  v.  Magie,  24  111.,  613. 

The  remedy  being  complete  at  law,  there  was  no  equity  in 
the  bill,  and  the  injunction  was  improvidentially  granted  and 
therefore  properly  dissolved.  The  bill  being  for  an  injunction 
only,  when  that  was  dissolved,  nothing  remained  for  the  action 
of  the  court,  and  therefore  the  court  did  not  err  in  dismissing 
the  bill. 

1  See  Keefer  v.  Mason,  post,  406. 
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The  answer  in  this  case  denied  all  the  equity  in  the  bill, 
and  must  be  taken  as  true,  as  there  was  no  replication  filed, 
and  hearing  a  motion  to  dissolve  an  injunction  and  dismiss 
the  bill  is,  under  such  circumstances,  equivalent  to  hearing 
the  cause  upon  the  pleadings.  The  dissolution  of  the  injunc- 
tion was  a  matter  of  course  upon  filing  the  answer,  unless 
the  bill  is  sustained  by  affidavits.  Parkinson  v.  Trousdale, 
3  Scam.,  367. 

But  the  plaintiff  complains  that  he  was  not  permitted  to 
sustain  his  bill  by  affidavits,  his  motion  for  a  continuance  for 
such  purpose  having  been  overruled. 

The  affidavit  does  not  show  any  such  ground  for  a  continu- 
ance as  the  statute  requires.  By  section  13  of  the  act  respect- 
ing ne  exeat  and  injunctions,  it  is  provided,  if,  after  a  disso- 
lution is  moved  for,  the  plaintiff  in  the  bill  will  satisfy  the 
court  by  his  own  affidavit,  or  the  affidavit  of  any  disinterested 
person,  that  the  answer,  or  any  material  part  thereof  (to  be 
specified  in  the  affidavit)  is  untrue,  and  that  he  has  witnesses 
whose  testimony  he  believes  he  can  procure  by  the  next  term 
of  the  court,  who  will  disprove  the  said  answer,  or  such  mate- 
rial part  as  shall  be  specified  in  the  affidavit,  and  that  he  has 
had  no  opportunity  to  procure  such  testimony  since  the  com- 
ing in  of  the  answer,  it  shall  be  lawful  for  the  court 
[232*]  to  grant  a  continuance  of  said  *motion  until  the  next 
term.  Scates'  Comp.,  148.  From  this  it  is  manifest 
the  continuance  is  a  matter  in  a  great  degree  discretionary 
with  the  court,  as  the  court  must  be  satisfied  the  complainant 
can  prove  the  answer  to  be  untrue.  Satisfying  the  court,  is  a 
preliminary  and  indispensable  requisite  to  a  continuance. 
This  being  so,  it  is  for  the  court,  to  whom  application  is  made, 
to  determine  for  itself  on  this  point,  and  its  judgment  thereon 
cannot  usually  be  inquired  into  by  any  other  court.  The 
matters  set  up  in  the  affidavit  were  matters  to  be  proved,  for 
the  most  part,  by  record,  the  evidence  of  which  existed  in  the 
court  where  the  suit  was  pending,  and  which  could  not  be 
proved  by  parol.  They  are,  besides,  very  loosely  stated,  and 
in  a  manner  not  calculated  to  satisfy  a  court.  The  court  not 
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being  "  satisfied "  that  complainant  could  disprove  the  an- 
swer, or  any  material  part  in  it,  very  properly  refused  a  con- 
tinuance. 

We  perceive  no  error  in  any  of  the  rulings  of  the  circuit 
court,  and  therefore  affirm  the  decree. 

Decree  affirmed. 


Deidrich  Mosheimer  et  ux.  vs.  Henry  Usslemat, 

Ejectment:  Outstanding  title  in  third  person;  presumption  as  to  h\*4  of 
death. 
In  ejectment  the  plaintiff,  M.,  in  making  out  his  case,  proved  merely  the 
seizin  and  death  of  B.  and  the  heirship  of  plaintiff.  The  defendant 
set  up  a  title  derived  from  a  sale  by  B.'»  executors  for  the  payment 
of  debts,  and  introduced  so  much  of  the  record  of  the  county  court 
as  he  deemed  necessary  to  sustain  his  claim.  The  plaintiff  then 
read  in  evidence  the  residue  of  the  record,  which  showed  a  will  by 
B.  by  which  the  land  in  controversy  was  devised  to  B.'s  wife.  The 
only  information  furnished  by  the  record  with  regard  to  B.'s  wife 
was  as  follows :  "At  B.'s  death  he  left  a  widow,  since  deceased." 
Held,  that  the  court  could  not,  without  evidence,  presume  that  she 
died  before  the  commencement  of  suit,  and  that  so  far  as  appeared, 
there  being  an  outstanding  title  in  the  widow  at  the  commencement 
of  suit,  the  plaintiff  was  not  entitled  to  recover. 

Error  to  Circuit  Court  of  Clinton  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
W.  H.  <&  J.  B.  Underwood,  for  plaintiff  in  error.     H.  K. 
S.  CPMelveny,  for  defendant  in  error. 

^Lawrence,  J.  This  was  an  action  of  ejectment,  [233*] 
commenced  by  Mosheimer  and  wife,  in  right  of  the 
latter,  as  heiress  of  one  Ferdinand  Bohn,  who  died  seized  of 
the  premises  in  controversy  in  1848.  In  making  out  his  case, 
the  plaintiff  proved  merely  the  seizen  and  death  of  Bohn,  and 
the  heirship  of  the  plaintiffs.  The  defendant  set  up  a  title 
derived  from  a  sale  by  the  executors  of  Bohn,  under  the  order 
of  the  county  court,  for  the  payment  of  debts.     On  the  trial, 
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the  defendant's  counsel  put  in  evidence  so  much  of  the  record 
of  the  county  court  as  he  deemed  necessary  to  sustain  his 
claim  of  title.  The  plaintiff's  counsel  then  offered,  without 
objection,  the  residue  of  the  record,  which  showed,  among 
other  things,  a  will  by  Bohn,  duly  executed,  probated  and  re- 
corded, by  which  the  land  in  controversy  was  devised  to  Mar- 
garet Bohn,  his  wife. 

In  the  printed  briefs  submitted  to  us,  the  counsel  for  the 
defendant  insists  that  the  court  cannot  look  into  the  alleged 
defects  in  his  title  derived  from  the  executor's  sale,  inasmuch 
as  the  record  shows  an  outstanding  title  in  the  widow,  Mar- 
garet Bohn.  We  are  obliged  to  adopt  this  view  of  the  case. 
The  only  information  furnished  by  the  record  in  regard  to 
Margaret  Bohn  is  in  the  following  brief  words,  which  we  take 
from  the  bill  of  exceptions:  "  At  Bonn's  death  he  left  a  widow, 
since  deceased."  Now,  if  she  died  before  the  commencement 
of  this  suit,  and  left  no  other  children  born  in  wedlock  than 
the  offspring  of  the  marriage  with  Bohn,  then  the  title  stood, 
at  the  commencement  of  the  suit,  in  the  same  position  as  if 
the  will  had  never  been  made.  But  we  have  no  more 
[234*]  right  to  assume  *these  facts,  in  order  to  sustain  the 
plaintiff's  title,  then  we  have  to  assume  the  existence 
of  any  other  facts  material  to  his  case.  Margaret  Bohn  is 
6hown  to  have  survived  her  husband,  and  to  have  been  the 
devisee  of  the  land,  and  to  have  been  dead  at  the  time  of  the 
trial.  But  unless  she  was  dead  when  the  suit  was  commenced, 
the  plaintiff  cannot  recover,  and  how  can  the  court  say  whether 
she  was  or  not?  If  this  fact  had  affirmatively  appeared  upon 
the  record,  the  court  would  probably  have  presumed,  from  the 
statements  contained  in  the  bill  of  exceptions,  that  the  off- 
spring of  her  marriage  with  Bohn  were  sole  heirs.  But  there 
is  not  a  syllable  in  the  entire  record  upon  which  to  found  a 
presumption  as  to  the  date  of  her  death,  as  compared  with 
the  commencement  of  this  suit.  We  are  constrained  to  affirm 
the  judgment  without  examining  the  validity  of  the  executor's 
sale. 

Judgment  affirmed. 
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Nicholas  W.  Casey  vs.  Yalentine  B.  Horton  Jr. 

Cost  Bond:  Must  be  given  by  non-resident  plaintiff  in  attachment. 
Under  the  first  section  of  the  cost  act  (Rev.  Stat.,  1845, 126),  the  language 
of  which  in  terms  embraces  every  species  of  action  either  at  law  or 
in  equity,  and  which  applies  in  terms  to  all  non-resident  plaintiffs,  a 
non-resident  plaintiff,  suing  out  an  attachment  from  the  circuit  or 
other  superior  court,  must  file  a  bond  for  costs. 

Same:  Necessity  for,  not  dispensed  with  by  filing  attachment  bond. 
Nor  is  the  cost  act,  so  far  as  it  relates  to  attachments,  repealed  by  the 
attachment  act  (Rev.  Stat.,  1845,  64,  sec.  4),  and  the  necessity  of  a 
bond  for  costs  dispensed  with  by  the  filing  of  an  attachment  bond. 
The  provision  for  the  attachment  bond  is  more  limited  in  its  opera- 
tion than  that  for  the  bond  for  costs.  The  latter  bond  is  for  the  pay- 
ment of  all  costs  which  may  accrue  in  the  action,  either  to  the  oppo- 
site party  or  to  any  of  the  officers  of  the  court,  while  the  former  is 
only  for  the  payment  of  such  costs  as  shall  be  awarded  to  the  defend- 
ant or  any  other  person  interested  in  the  proceeding. 

Same  :    Attachment  bonds. 
As  to  what  costs  are  secured  by  the  cost  and  attachment  bonds  respect- 
ively, see  the  opinion. 

Constitutional  Law  :  Power  of  legislature  to  protect  citizens  in  the  ad- 
ministration of  justice. 
The  state  has  the  right  to  impose  all  reasonable  and  necessary  require- 
ments for  the  protection  of  its  citizens  in  the  administration  of  jus- 
tice; and  the  requirement  of  a  cost  bond  from  non-resident  plaintiffs, 
in  order  to  protect  officers  of  justice  against  loss  of  their  fees  by  the 
litigation  of  persons  beyond  the  jurisdiction  of  our  courts,  is  a  rea- 
sonable provision. 

Error  to  Court  of  Common  Pleas  of  the  city  of  Cairo. 
The  case  is  sufficiently  stated  in  the  opinion. 
W.H.  Green  and  D.  T.  Linngar,  for  plaintiff  in  error.     /. 
N.  Haynie,  for  defendant  in  error. 

Walker,  C.  J.  The  question  is  presented  by  this  [236*] 
record,  whether  a  non-resident  plaintiff,  suing  out  an 
attachment  from  the  circuit  or  superior  court  must,  under  the 
cost  act,  file  a  bond  for  costs.  Or  does  the  filing  of  an  attach- 
ment bond  dispense  with  the  necessity  for  the  bond  for  costs? 
The  first  section  of  the  cost  act1  declares,  that  in  ail  cases  in 

1  Rev.  Stat,  1845,  126. 
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law  or  equity,  where  the  plaintiff,  or  person  for  whose  use  an 
action  is  commenced,  shall  not  be  a  resident  of  the  state,  such 
plaintiff  or  person  for  whose  use  the  action  is  to  be  commenced 
shall,  before  he  institutes  such  suit,  file  or  cause  to  be  filed 
with  the  clerk  of  the  circuit  or  supreme  court  in  which  the 
action  is  to  be  commenced,  an  instrument  in  writing,  of  some 
responsible  person,  being  a  resident  of  the  state,  to  be  ap- 
proved by  the  clerk,  by  which  such  person  shall  acknowledge 
that  he  is  bound  to  pay  or  cause  to  be  paid  all  costs  which  may 
accrue  in  the  action,  either  to  the  opposite  party  or  to  any  of 
the  officers  of  such  court. 

The  language  of  that  section  is  broad  and  comprehensive, 
and  in  terms,  embraces  every  species  of  action  either  at  law  or 
in  equity.  It  makes  no  exception  in  favor  of  suits  by  attach- 
ment or  otherwise.  And  it  applies  in  terms  to  all  non-resident 
plaintiffs. 

The  state  has  the  undoubted  right  to  impose  all  reasonable 
and  necessary  requirements  for  the  protection  of  its  citizens  in 
the  administration  of  justice.  If  deemed  necessary  to  protect 
the  officers  of  justice  against  loss  of  their  fees,  by  the  litiga- 
tion of  persons  beyond  the  jurisdiction  of  our  courts,  the  legis- 
lature might  require  a  reasonable  sum  of  money  to  be  depos- 
ited, to  cover  all  costs,  before  they  could  command  the  process 
of  the  court  or  the  services  of  its  officers.  Or  they  might  re- 
quire all  costs  to  be  paid  as  they  were  incurred,  or  any  other 
reasonable  means  of  attaining  the  end.  They  have, 
[237*]  however,  in  the  exer*cise  of  the  power,  declared  that  a 
bond  for  costs  shall  be  given  to  authorize  a  nonresi- 
dent to  sue  in  our  courts,  and  upon  failure  to  comply,  direct 
that  the  suit  shall  be  dismissed.  We  regard  the  provision 
reasonable  and  just,  as  well  as  salutary  in  its  operation. 

It  is,  however,  contended  that  the  attachment  act  has,  by 
implication,  repealed  the  cost  act,  so  far  as  it  relates  to  attach- 
ments. The  supposed  repeal  is  by  the  terms  and  conditions 
of  the  attachment  bond.  The  attachment  act  contains  the 
provision  *  that  the  party  suing  on  the  writ  of  attachment  shall 

1  Rev.  Stat.,  1845,  64,  sec.  4. 
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give  a  bond,  containing,  among  others,  a  condition,  "  for  sat- 
isfying all  costs  which  may  be  awarded  to  such  defendant,  or 
to  [any]  others  interested  in  said  proceedings."  If  this  pro- 
vision is  the  same  in  effect  as  the  cost  act,  then  the  latter  act 
was,  by  implication,  repealed  by  the  attachment  law.  But  it 
is  apparent  that  the  attachment  bond  is  more  limited  in  its 
operation  than  the  bond  for  costs.  The  latter  bond  is  for  the 
payment  of  all  costs  which  may  accrue  in  the  action,  either  to 
the  opposite  party  or  to  any  of  the  officers  of  the  court,  whilst 
the  former  is  only  for  the  payment  of  such  costs  as  shall  be 
awarded  to  the  defendant,  or  any  other  person  interested  in 
the  proceeding.  By  the  cost  bond,  the  plaintiff  gives  security 
for  his  own  costs,  whilst,  by  the  attachment  bond,  he  only 
gives  security  for  such  costs  as  may  be  awarded  to  the  defend- 
ant or  others;  and  as  the  costs  which  he  incurs  cannot  be 
awarded  to  them,  he  gives  no  security  for  his  own  costs,  but 
only  for  the  defendant's,  or  other  persons  interested,  when 
awarded  or  adjudged  to  them.  If  he  succeed  in  his  action, 
and  no  judgment  is  rendered  against  him,  in  the  progress  of 
the  trial,  for  costs,  his  security  is  liable  for  none. 

Nor  have  the  officers  any  interest  in  the  proceeding.  They 
are  not  parties  to  the  suit,  nor  in  any  sense  interested  in  it& 
result.  The  provision  securing  other  persons  having  an  in- 
terest must  relate  to  garnishees  and  interpleaders,  as  costs  may 
be  awarded  to  the  defendant,  the  garnishee,  or  to  the  inter- 
pleader, but  not  to  the  officers  of  the  court.  It  was  doubtless 
with  a  view  of  securing  garnishees  and  interpleaders 
that  the  act  of  *1827  was  amended.  These  two  bonds  [238*] 
being  so  dissimilar  in  their  provisions,  it  can  hardly 
be  supposed  that  the  attachment  bond  was  intended  to  super- 
sede the  cost  bond  in  such  case. 

Again,  resident  as  well  as  nonresident,  solvent  and  insol- 
vent, plaintiffs  in  attachment,  are  equally  bound  to  give  the 
bond  required  by  the  attachment  act.  And  the  attachment 
bond  is  only  required  to  be  in  double  the  amount  sworn  to  be 
due,  which,  in  many  cases,  would  form  but  a  slender  security 
for  the  costs,  as  they  frequently  exceed  the  debt  in  litigation. 
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We  are,  therefore,  of  the  opinion  that  a  nonresident  can  only 
sue  in  our  courts,  under  the  statutes  in  force,  by  giving  the 
bond  required  by  the  cost  act,  and  it  is  immaterial  what  may 
be  the  nature  of  the  action  he  prosecutes,  or  the  form  of  the 
proceedings. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


David  M.  "Walsh,  for  the  use,  etc.,  vs.  Harbison  Horine. 

Homestead:     When  the  statute  exempting  $1,000  of  the  proceeds  of  an  exe- 
cution sale  begins  to  run. 

Under  the  provision  of  the  homestead  act  (Scates'  Comp.  576,  sec.  5),  that 
the  officer  selling  the  homestead  shall,  out  of  the  proceeds  of  the  sale, 
pay  to  the  execution  debtor,  the  sum  of  one  thousand  dollars,  which 
shall  be  exempt  from  execution  for  one  year,  the  statute  does  not,  as 
it  seems,  begin  to  run  until  the  money  is  actually  paid  over  to  the 
judgment  debtor.- 
Same  :    Time  consumed,  after  tender,  in  testing  validity  of  sale,  not  counted. 

Where,  after  the  sale,  a  tender  of  the  statutory  amount,  $1,000,  was  made 
by  the  officer  to  the  judgment  debtor,  and  refused,  it  was  held  that  a 
reasonable  time  within  the  period  of  redemption  must  be  allowed 
the  judgment  debtor  to  test  the  validity  of  the  sale,  by  motion  or  oth- 
er proceeding  before  the  court  out  of  which  the  process  issued,  or  to 
take  the  money ;  and  that,  while  a  motion  or  other  proceeding,  insti- 
tuted in  good  faith,  to  test  the  validity  of  the  sale,  was  pending,  the 
time  thus  consumed  should  not  be  counted  as  part  of  the  year. 
Garnishment:  Proceedings  in,  are  properly  conducted  in  name  of  judg- 
ment debtor  as  plaintiff. 

The  proceedings  and  judgment  in  a  garnishee  suit  are  properly  con- 
ducted  in  the  name  of  the  judgment  debtor  for  the  use  of  the  judg- 
ment creditor,  against  the  garnishee; l  and  this  is  so,  even  where  the 
judgment  debtor  objects  to  such  use  of  his  name. 

Error  to  the  Circuit  Court  of  Monroe  county. 

This  was  a  proceeding  in  the  court  below  against  defendant 

1  See,  besides  the  cases  cited  in  the  opinion,  Hitchcock  v.  Watson,  18 
111.,  289;  Towner  v.  George,  53  id.,  168;   Webster  v.  Steele,  75  id.,  544; 
Warne  v.  Kendall,  78  id.,  598. 
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in  error,  as  garnishee,  the  facts  of  which  are  sufficiently  stated 
in  the  opinion. 

Walsh,  the  judgment  debtor,  moved  to  dismiss  said  gar- 
nishee suit,  on  the  ground  that  the  money  sought  to  be  gar- 
nished came  into  the  garnishee's  hands  in  his  official  capacity, 
as  master  in  chancery;  and  also  because  the  judgment  credit- 
or O'Kelly,  had  no  right  to  use  his,  Walsh's,  name  as  plaint- 
iff, without  his  consent. 

The  dismissal  of  the  suit  in  accordance  with  said  motion, 
and  not  rendering  judgment  against  the  garnishee,  were  as- 
signed as  error. 

Wm.  H.  Underwood  and  H.  C.  Talbot,  for  plaintiff  in 
error.     H.  K.  S.  O'Melveny,  for  defendant  in  error. 

*Breese,  J.  The  record  in  this  case  shows  a  pro-  [241*] 
ceeding  against  Horine,  the  master  in  chancery  of 
Monroe  county,  as  a  garnishee,  under  the  following  state  of 
facts:  One  O'Kelly  had  obtained  a  judgment  in  the  Monroe 
circuit  court  for  damages  and  costs  against  Walsh,  on  which 
an  execution  was  issued,  and  returned  by  the  sheriff  "  no  prop- 
erty found."  The  judgment  creditor  then  made  an 
affidavit  in  due  form,  that  Horine  had  money  in  *his  [242*] 
hands  belonging  to  Walsh,  and  on  interrogatories  filed, 
Horine  answered  that,  as  master  in  chancery,  and  in  accord- 
ance with  a  decree  made  by  the  Monroe  circuit  court,  he  sold, 
in  May,  1862,1  the  homestead  of  Walsh,  and  a  short  time  after 
the  sale,  tendered  the  statutory  amount,  one  thousand  dollars, 
which  Walsh  declined  then  to  receive.  This  money  remained 
in  the  hands  of  the  master  in  chancery  up  to  the  time  he  was 
served  with  the  garnishee  process,  and  is  still  in  his  hands, 
and  this  constituted  all  the  indebtedness  as  against  him  in 
favor  of  Walsh. 

Walsh,  in  his  affidavit,  states  as  a  reason  why  he  did  not 
accept  the  tender,  that  he  expected  to  be  able  to  redeem  the 
premises  from  the  sale.     He  further  states  that  he  entered  his 

1  Walsh,  in  his  affidavit  in  support  of  his  motion  to  dismiss,  stated  that 
the  sale  was  made  Sept.  10,  1862. 
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motion  at  the  spring  term,  1863,  to  set  aside  the  sale  for  irreg- 
ularity, which  motion  was  continued  to  the  October  term  of 
that  year,  when  it  was  overruled.  The  garnishee  process  was 
served  on  the  master  in  chancery  the  twentieth  of  November, 
.1863. 

The  homestead  act  provides  that  the  officer  selling  the 
homestead  shall,  out  of  the  proceeds  of  the  sale,  pay  to  the 
execution  debtor  the  sum  of  one  thousand  dollars,  which  shall 
be  exempt  from  execution  for  one  year.  Scates'  Comp.,  576, 
sec.  5. 

The  question  is,  Had  the  year  expired  when  the  garnishee 
process  was  served? 

This  question,  we  think,  must  be  answered  in  the  negative. 

A  reasonable  time,  within  the  period  of  redemption,  must 

be  allowed  a  judgment  debtor  whose  homestead  has  been  sold 

to  test  the  validity  of  the  sale,  by  motion  or  other  proceeding, 

before  the  court  out  of  which  the  process  issued,  or  to  take 

the  money.     He  may  be  advised  by  his  counsel  that  the  sale 

is  irregular  and  invalid,  and  he  ought  to  be  allowed  time  to 

test  the  question.     The  statute  does  not  say  that  the  money 

paid  to  the  debtor  shall  be  exempt  from  execution  for  one 

year  from  the  day  of  sale,  for  which  the  plaintiff  contends, 

but  that  when  paid  to  the  debtor  it  shall  be  exempt  for  one 

year.     It  seems,  therefore,  that  the  statute  does  not  begin  to 

run  until  the  money  is  actually  paid  over  to  the  judgment 

debtor. 

In  this  case,  the  garnishee  process  was  served  irame- 

[243*]  diately  *after  the  decision  of  the  court  overruling  the 
motion  to  set  aside  the  sale,  at  which  time  the  year 
had  not  expired.  It  would  be  unjust,  and  contrary  to  the 
analogies  of  the  law  in  such  cases,  while  a  motion  or  other 
proceeding,  instituted  in  good  faith,  to  test  the  validity  of  a 
sale,  is  pending  in  court,  to  count  the  time  thus  consumed  as 
part  of  the  year.  A  decision  on  the  motion  may  be  dela^  ed 
by  the  court,  by  which  the  debtor  should  not  suffer  a  loss  and 
injury. 

The  year  not  having  expired,  it  is  unnecessary  to  decide  the 
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other  point  raised,  whether  the  money,  while  in  the  hands  of 
the  master,  was  so  in  the  custody  of  the  law  as  to  protect  it 
from  this  process.  Our  views,  on  a  kindred  question,  may  be 
found  in  the  case  of  Lightner  v.  Steinagal,  33  111.,  510. 

We  see  no  objection  to  the  form  in  which  the  proceeding 
was  instituted  against  the  garnishee.  It  pursues  the  mode 
prescribed  in  Stahl  v.  Webster,  11  111.,  518;  Gillilanv.  Nixon, 
26  id.,  52;  Farrell  v.  Pearson,  26  id.,  463;  Rankin  v. 
Si^onds,  27  id.,  352,  and  Cariker  v.  Anderson,  27  id.,  358. 

There  being  no  error  in  the  judgment  of  the  circuit  court 
dismissing  the  proceedings  against  the  garnishee,  the  same  is 
affirmed. 

Judgment  affirmed. 


John  W.  Brown  vs.  Paul  Coon. 

Homestead:  Lost  by  abandonment;1  estoppel  in  pais. 
Where  the  owner  of  real  estate,  occupied  by  himself  and  family  as  a 
homestead,  sold  and  conveyed  the  same  for  a  fair  consideration  by 
deed  executed  by  himself  and  wife,  but  containing  no  release  of  the 
homestead,  received  the  purchase  money  and  delivered  possession  to 
the  vendee,  who  subsequently  sold  and  conveyed  the  premises  to  the 
defendant  who  went  into  possession,  against  whom  the  first  vendor 
brought  ejectment:  Held,  that  as  to  the  grantee  in  the  deed  executed 
by  plaintiff  and  wife,  and  persons  claiming  under  such  grantee  and 
in  his  and  their  favor,  plaintiff's  homestead  right  was  lost  by  volun- 
tary abandonment   of  the  possession  to  such  grantee.    When  the 

1  As  to  what  constitutes  an  abandonment,  see  Vasey  v.  Town  Trustees,  59 
111.,  188;  Carr  v.  Rising,  62  id.,  14;  Cahill  v.  Wilson,  id.,  137;  Burson  v. 
Dow.,  65  id.,  146 ;  Shepard  v.  Brewer,  65  id.,  383 ;  Mix  v.  King,  66  id.,  146 ; 
Bonnell  'v.  Smith,  53  id.,  375;  Moore  v.  Dunning,  29  id.,  130;  Cabeen  v. 
Mulligan,  37  id.,  230;  Titman  v.  Moore,  43  id.,  169;  Brinkerhoff  v.  Everett, 
38  id.,  263 ;  Fishback  v.  Lane,  post,  437 ;  White  v.  Clark,  post,  285 ;  Phillips 
v.  City  of  Springfield,  39  id.,  83 ;  Wright  v.  Dunning,  46  id.,  271 ;  Cipperly 
v.  Rhodes,  53  id.,  346;  Maher  v.  McConaga,  47  id.,  392;  Wiggins  v.  Chance, 
54  id.,  175 ;  Fisher  v.  Cornell,  70  id.,  216 ;  Potts  v.  Davenport,  79  id.,  455. 

As  to  effect  of  abandonment,  see  Shepard  v.  Brewer,  65  111.,  383  (upon 
the  rights  of  the  children) ;  Hewitt  v.  Templeton,  48  id.,  367 ;  Buck  v.  Con- 
logue,  49  id.,  391. 
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plaintiff  made  his  deed  it  was  not  void,  but  remained  inoperative  un- 
til  the  actual  occupancy  of  the  homestead  was  transferred,  when  it 
took  effect  as  fully  as  if  it  had  been  executed  in  conformity  with  the 
requirements  of  the  homestead  law.  The  facts  in  the  case  created  an 
estoppel  in  pais  against  both  husband  and  wife,  forever  debarring 
them  from  asserting  a  homestead  right,  as  against  their  grantee  or 
persons  claiming  under  him.1  Dicta  in  Patterson  v.  Kreig,  29  111., 
518,  and  Best  v.  Allen,  30  id.,  30,  so  far  as  they  affirm  such  deeds  to  be 
invalid  for  all  purposes,  disapproved. 

Same  :    Bights  of  infants  in,  under  control  of  parents. 
Although  infant  children  have  rights  in  the  homestead,  these  rights  are 
necessarily  under  the  control  of  the  parents  during  the  joint  lives  of 
the  latter.2 
Stare  Decisis. 
The  authority  of  judicial  decisions  arises  from  what  the  court  decides  in 
reference  to  the  facts  before  it,  rather  than  from  what  the  judge  who 
delivers  the  opinion  may  say  in  illustration  and  support  of  the  ruling 
of  the  bench. 

Error  to  Circuit  Court  of  Marion  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Peters  dc  Smith,  for    plaintiff  in   error.      CMelveny  c& 
Merritt,  for  defendant  in  error. 

[245*]  Lawrence,  J.  *This  was  an  action  of  ejectment 
brought  by  the  plaintiff  in  error,  and  submitted  to  the 
court  below,  on  the  following  state  of  facts:  In  1863,  the  plain- 
tiff, being  then  the  owner  of  the  premises  in  controversy,  and 
occupying  them  as  his  homestead,  conveyed  them  by  deed,  ex- 
ecuted by  himself  and  wife,  to  one  Belden.  The  deed  con- 
tained no  release  of  the  homestead,  either  in  its  body  or  ac- 
knowledgment. After  the  execution  of  the  deed,  the  grantor 
removed  from  the  house  with  his  family,  and  gave  possess- 
ion to  said  Belden,  who  moved  in  and  occupied  the  same  un- 
til he  (Belden)  sold  and  conveyed  to  the  defendant  in  error, 
when  the  latter  succeeded  to  his  possession.     The  property 

'See  Fishback  v.  Lane,  post,  437;  McDonald  v.  Crandall,  43  111.,  231; 
Coe  v.  Smith,  47  id.,  225;  Hewitt  v.  Tern pleton,  and  Buck  v.  Conlogue, 
$upra. 

2  See  Buck  v.  Conlogue,  49  111.,  391  (where  the  mother  married  again). 
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was  not  worth  one  thousand  dollars.  On  this  evidence,  the 
court  found  for  the  defendant  below,  and  the  plaintiff  below 
now  brings  the  case  here. 

The  naked  question  is  presented  in  this  case,  whether  the 
owner  of  real  estate,  occupied  by  himself  and  family  as  a  home- 
stead, can  sell  and  convey  the  same  for  a  fair  consideration, 
receive  the  purchase  money,  deliver  possession  to  the  vendee, 
and  then  turn  'round,  bring  an  action  of  ejectment  and  recover 
back  the  property.  If  this  be  indeed  the  law,  let  it  be  so  de- 
clared, but  before  the  court  can  be  induced  to  adopt  a 
rule  *which  violates  conscience,  destroys  good  faith,  [246*] 
and  makes  the  most  solemn  business  transactions  of 
men  but  a  cover  for  the  most  shameless  fraud,  we  must  be 
constrained  by  the  will  of  the  legislature,  expressed  with  ir- 
resistible clearness,  or  by  a  series  of  adjudications  that  have 
ripened  into  established  law.  The  homestead  act  is  no  doubt 
a  piece  of  wise  and  benignant  legislation.  Yiewing  it  in  that 
light  we  have  given  it  a  liberal  construction.  But  at  the  same 
time  it  is  to  be  remembered  that  a  homestead  right  is  not  the 
only  right  which  courts  regard,  and  that  there  are  rules  of 
law  which  they  will  not  overturn,  merely  because  they  are  in- 
voked to  do  so  in  the  name  of  homestead  protection. 

The  counsel  for  the  plaintiff  relies  on  the  cases  of  Patter- 
son  v.  Kreig,  29  111.,  518,  and  Best  v.  Allen,  30  id.,  30,  in 
support  of  his  position  that  the  deed  in  this  case  was  an  ab- 
solute nullity  for  all  purposes  whatever,  and  therefore,  the 
title  to  the  premises  never  having  passed  from  the  plaintiff, 
he  was  able  to  maintain  this  action.  These  are  the  only  cases 
giving  any  color  to  this  position. 

It  is  a  familiar  rule  of  criticism  in  regard  to  judicial  decis- 
ions, that  their  authority  arises  from  what  the  court  decides  in 
reference  to  the  facts  before  it,  rather  than  from  what  the  judge 
who  delivers  the  opinion  may  say  in  illustration  and  support  of 
the  ruling  of  the  bench.  When  it  is  remembered  that  judges 
are  often  obliged  to  write  a  hundred  opinions  jper  annum,  they 
would  be  more  than  human,  if  they  did  not  occasionally  use  ex- 
pressions of  a  general  character,  which,  while  perfectly  true  in 
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regard  to  the  case  before  them,  are  at  the  same  time  incorrect 
when  pushed  to  extremes  or  applied  to  a  totally  different  state 
of  facts.  The  very  learned  judge  (C.  J.  Caton)  who  wrote 
the  opinions  in  the  cases  above  cited,  was  little  liable  to  this 
error.  In  the  many  hundred  pages  from  his  pen  which  illus- 
trate our  reports,  there  are  few  instances  in  which  the  gener- 
ality of  the  expression  needs  to  be  qualified  and  limited  by 
the  nature  of  the  facts.  But  it  cannot  be  denied  that  the  lan- 
guage of  the  opinions,  in  the  cases  cited,  in  regard  to  the 

invalidity  of  deeds  like  that  now  before  the  court, 
[247*]  is  too  general  and  "^sweeping.     We  at  least  so  consider 

it,  and  while  we  are  still  of  opinion  that  the  deeds  in 
those  cases  were  inoperative,  as  regarded  the  homestead 
rights,  they  were  not  absolutely  void,  for  all  purposes  what- 
ever. "We  have  already  decided  in  Boyd  v.  Cudderbach,  31 
111.,  113,  and  Smith  v.  Miller,  31  id.,  157,  that  where  the 
value  of  the  premises  exceeds  one  thousand  dollars,  a  mort- 
gage upon  them  is  good  for  the  excess,  though  the  homestead 
right  does  not  pass  by  the  deed.  An  action  of  ejectment,  it 
is  true,  cannot  be  maintained  upon  such  a  deed  or  mortgage, 
until  the  homestead  has  been,  in  some  proper  manner,  set 
apart,  but  the  instrument  conveying  it  is  not  void  simply  be- 
cause there  is  no  relinquishment  of  the  homestead  in  the 
manner  pointed  out  by  the  act.  The  above  quoted  case  of 
Patterson  v.  Kreig,  29  111.,  518,  upon  which  the  chief  reli- 
ance is  placed  by  the  counsel  for  the  plaintiff,  was  a  case  of 
this  character  —  an  ejectment  brought  by  a  mortgagee.  It 
does  not  appear  from  the  report  that  there  was  any  evidence 
as  to  the  value  of  the  premises,  nor  was  it  material.  If  they 
were  worth  less  than  one  thousand  dollars,  the  mortgage  was 
practically  inoperative  for  any  form  of  action,  so  long  as  the 
mortgagor  should  choose  to  assert  his  homestead  rights.  If 
they  were  worth  more  than  one  thousand  dollars,  although  the 
mortgage  was  at  once  operative  for  the  surplus,  yet  it  could 
not  be  enforced  by  ejectment  until  the  homestead  had  been 
set  off,  as  the  court,  in  that  action,  could  not  determine  how 
far  the  homestead  right  would  extend.  The  other  case  of 
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Best  v.  Allen,  30  111.,  30,  cited  by  plaintiff,  merely  decides 
that  the  possession  of  the  mortgagor  of  a  homestead  where 
there  has  been  no  waiver,  cannot  be  entered  upon  by  the  mort- 
gagee, without  process  of  law. 

We  think  what  has  been  said  shows  that  there  is  nothing, 
in  the  previous  decisions  of  the  court,  which  requires  us  to 
hold  that  a  conveyance  of  the  homestead  without  the  statuto- 
ry waiver  is,  for  all  purposes,  absolutely  void. 

What  then,  under  the  statute,  is  the  effect  of  an  absolute 
conveyance  of  a  homestead,  without  waiver  of  the  homestead 
right,  being  less  than  one  thousand  dollars  in  value,  and  the 
actual  possession  at  once  delivered  to  the  grantee? 

*It  has  been  assumed  by  this  court,  as  a  proposition  [248*] 
hardly  requiring  argument,  in  all  the  cases  where  the 
question  has  been  touched,  that  the  homestead  right  is  lost  by 
a  voluntary  abandonment,  without  the  animus  revertendi. 
Although  we  have  held  that  the  infant  children  have  rights 
in  the  homestead,  yet  these  rights  must  necessarily  be  under 
the  control  of  the  parents  during  the  joint  life  of  the  latter. 
That  a  continuing  occupancy  is  necessary  to  the  preservation 
of  the  homestead  right  was  held  in  Walters  v.  The  People,  18 
111.,  199,  and  Kitchell  v.  Burgwdn,  21  id.,  45.  This  view  is 
in  entire  harmony  with  both  the  letter  and  spirit  of  the  act, 
as  the  right  wholly  arises  from  the  fact  of  occupancy.  It  is 
true  we  have  decided,  in  Green  v.  Marks,  25  111.,  221,  and 
Bliss  v.  Clark,  post,1  that  the  homestead  owner  may,  by  deed 
executed  by  himself  and  wife  in  conformity  with  the  statute, 
transfer  the  premises,  discharged  from  any  incumbrance  aris- 
ing from  a  prior  judgment.  Only  by  recognizing  this  jus 
disponendi,  can  the  homestead  be  clothed  with  its  full  value 
to  the  owner.  But  this  principle  is  not  at  all  in  conflict  with 
the  rule  that  the  right  is  lost  by  voluntary  abandonment. 
Where  the  homestead  is  conveyed,  either  with  or  without  an 
express  statutory  relinquishment,  and  actual  possession  is 
given  to  the  grantee,  by  the  voluntary  withdrawal  of  the  hus- 
band and  wife,  the  homestead  as  to  such  grantee,  and  persons 

1 39  111.,  590. 
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jlaiming  under  him,  and  in  his  and  their  favor,  is  aban- 
doned, bnt  only  as  to  them.  As  to  third  persons,  the  home- 
stead right  cannot  with  any  propriety  be  said  to  have  been 
abandoned  merely  by  being  transferred.  The  owner  has  made 
such  use  of  it  as  he  deemed  most  to  his  advantage  in  order  to 
procure  for  his  family  a  more  eligible  home.  But  as  to  the 
grantee  to  whom  the  homestead  owner  and  his  wife  have  de- 
livered the  actual  occupancy,  under  the  deed,  it  is  as  much  an 
abandonment  as  if  the  owner  and  his  family  had  removed  to 
Europe  with  the  avowed  intention  of  never  returning,  and 
had  been  lost  on  the  outward  voyage. 

Here,  then,  we  arrive  at  the  true  solution  of  this  case.  When 
the  plaintiff  made  his  deed,  it  was  not  void,  but  remained  in- 
operative, until  the  actual  occupancy  of  the  home- 
[249*]  stead  was  ^transferred  to  the  grantee.  It  then  took 
effect  as  fully  as  if  it  had  been  executed  in  conformity 
with  the  requirements  of  the  homestead  law.  "Where  the 
naked  legal  title  to  the  fee  was  vested,  intermediate  the  deliv- 
ery of  the  deed  and  the  delivery  of  possession  of  the  premises 
is  a  purely  metaphysical  speculation  into  which  it  is  boot- 
less to  inquire.  It  is  sufficient  to  say  that  the  homestead 
was  fairly  sold,  that  the  possession  was  voluntarily  given  up 
to  the  grantee,  and  that  these  facts  create  an  estoppel  in  pais, 
against  both  husband  and  wife,  which  will  forever  debar  them 
from  asserting  a  homestead  right,  as  against  their  grantee  or 
persons  claiming  under  him.  Although  a  married  woman 
may  not  be  bound  by  the  covenants  in  her  deed,  even  by  way 
of  estoppel,  yet  in  reference  to  the  homstead  right  she  may 
well  be  held  estopped  by  her  voluntary  acts  in  pais,  as  com- 
pletely as  if  she  were  feme  sole  —  at  least,  to  the  extent  of 
preventing  the  commission  of  a  fraud. 

Judgment  affirmed. 
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George  S.  Pidgeon  et  al.  vs.  The  People  of  the  State  of 

Illinois. 

Taxes:  Judgment  for  delinquent  taxes  is  not  in  'personam} 
The  35th  section  of  the  revenue  act  of  February  12,  1853  (Scates'  Comp., 
1075),  requires  the  judgment  of  the  county  court  upon  the  examina- 
tion of  the  delinquent  list  to  be  rendered  against  the  lands;  the  pro- 
ceeding is  in  rem  and  a  judgment  against  the  person  in  such  pro- 
ceeding is  unauthorized.  When  the  cause  is  removed  by  appeal  to 
the  circuit  court,  the  practice  or  jurisdiction  is  not  thereby  changed, 
and  a  proceeding  in  rem  is  not  changed  to  one  in  personam.  It  is, 
therefore,  erroneous  upon  such  appeal  to  render  a  personal  judgment 
and  award  an  execution  for  its  collection. 

Error  to  the  Circuit  Court  of  Pulaski  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
John  Dougherty,  for  plaintiffs  in  error.     M.  Bartley  and 
W.  H,  Green,  for  defendants  in  error. 

*  Walker,  J.  This  was  an  application  to  the  Pulaski  [250*] 
county  court  for  judgment  for  taxes  assessed  against 
lands  which  were  returned  delinquent  by  the  collector.  A 
defense  was  made,  but  it  was  disallowed,  and  judgment  was 
rendered  for  the  sale  of  the  lands  for  the  payment  of  the  taxes, 
interest  and  costs,  remaining  unpaid.  An  appeal  was  prose- 
cuted to  the  circuit  court,  where  a  trial  was  had,  resulting  in 
a  judgment  against  appellants,  and  execution  was  awarded  for 
its  collection;  to  reverse  which  the  cause  is  brought  to  this 
court.  And  it  is  assigned  for  error  that  the  court  rendered  a 
personal  judgment  and  awarded  execution. 

The  thirty-third  section  of  the  revenue  act  of  February 
12th,  1853  (Scates'  Comp.,  1075),  declares,  that  it  shall  be  the 
duty  of  the  collector  to  file  a  list  of  delinquent  lands  and  town 
lots,  with  the  clerk  of  the  county  court,  at  least  five  days  be- 
fore the  commencement  of  the  term  at  which  application  for 
judgment  is  to  be  made.     The  thirty-fifth  section  requires 

1  See  Chesnuto.  Marsh,  12111..  173;  St.  John  v.  East  St.  Louis,  50  id.,  92. 
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the  court  to  examine  the  list,  and  if  defense  or  objec- 
[251*]  tion  be  made  by  any  ^person  interested  in  any  such 
lands,  the  court  shall  hear  and  determine  the  same,  and 
pronounce  judgment  as  the  right  of  the  case  may  be,  and  shall 
direct  the  clerk  to  enter  an  order  for  the  sale  of  such  real 
property.  The  form  of  the  order  is  given  in  this  section,  and 
by  it  judgment  is  rendered  against  the  several  tracts  of  land, 
for  the  amount  due  upon  each,  and  an  order  follows  for  the 
sale  of  the  several  tracts,  or  so  much  thereof  as  will  pay  the 
amount  due  thereon.  This  section  requires  the  judgment  to 
be  rendered  against  the  lands,  and  no  provision  is  found  in 
the  act  authorizing  a  judgment  against  the  person.  The  pro- 
ceeding is  in  rem,  and  the  statute  has  only  conferred  a  special 
authority  upon  the  county  court,  and  it  must  be  pnrsued. 

When  the  cause  was  removed  to  the  circuit  court,  the  prac- 
tice or  the  jurisdiction  was  not  thereby  changed.  In  that 
court  the  trial  must  be  de  novo,  and  in  all  respects  as  if  it 
was  in  the  county  court.  By  the  appeal,  a  proceeding  in  rem 
is  not  changed  to  one  in  personam.  It  was  the  duty  of  the 
circuit  court  to  hear  the  defense,  and  if  disallowed,  to  render 
such  a  judgmeut  against  the  land  as  is  required  by  the  thirty- 
fifth  section  of  the  revenue  act.  It  has  not  conferred  a  gen- 
eral jurisdiction  upon  the  circuit  court  to  render  a  general 
judgment,  or  to  award  a  fieri  facias  for  the  collection  of  the 
taxes  found  to  be  due,  and  for  which  the  order  of  sale  is 
made.  Brown  v.  City  of  Joliet,  22  111.,  123.  By  appeal, 
the  circuit  court  became  invested  with  no  other  or  greater  ju- 
risdiction than  the  county  court,  either  as  to  the  person  or 
the  subject  matter.  It  was,  therefore,  error  in  the  circuit 
court  to  render  a  general  judgment  and  to  award  execution 
and  the  judgment  is  therefore  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 
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*  Jesse  Edens  vs.  Deborah  Williams.  [252*] 

Appearance:     Waives  defeotive  writ.1 

Defects  in  the  writ  are  waived  by  pleading  to  the  merits. 
Partnership  :     When  partners  may  sue  each  other  at  caw.'J 
Although  in  general  one  partner  cannot  sue  another  partner  at  law  for 
any  matter  growing  out  of  the  partnership  concern,  or  involving  a 
consideration  of  partnership  transactions,  yet  for  other  and  independ- 
ent matters,  there  is  no  such  restriction  upon  partners. 
Thus,  where  one  partner  purchases  the  interest  of  the  other  partner  in  the 
concern,  the  sale  dissolves  the  partnership,  and  the  partner  purchas- 
ing may  be  sued  at  law  for  the  amount  agreed  to  be  paid  by  him  for 
such  interest. 

Error  to  Circuit  Court  of  Washington  County. 

Assumpsit  by  defendant  in  error  against  plaintiff  in  error, 
in  which  judgment  in  the  court  below  was  rendered  for  the 
plaintiff. 

The  case  is  sufficiently  stated  in  the  opinion. 

J.  M.  Dunham,  for  plaintiff  in  error.  P.  E.  Hosmer,  for 
defendant  in  error. 

*Breese,  J.  As  to  the  first  objection  made  by  the  [253*] 
plaintiff  in  error,  that  the  court  refused  to  quash  the 
writ,  it  is  sufficient  to  say,  that  the  motion  in  that  behalf,  al- 
leged no  reason  on  which  it  was  founded,  nor  was  the  de- 
cision of  the  court  thereon  excepted  to,  nor  is  any  fact  in 
regard  thereto  preserved  in  the  record.  The  writ  on  its  face 
is,  in  all  respects,  formal  and  regular. 

If,  however,  there  was  any  valid  objection  to  the  writ,  it  was 
waived  by  pleading  to  the  merits. 

It  is  doubtless  true,  as  a  general  principle,  that  one  partner 

1  See  McCoy  v.  Allen,  post,  429 ;  Ewbanks  v.  Town  of  Ashley,  ante,  111 ; 
Miles  v.  Goodwin,  85  111.,  58  and  note. 

5  See  Davenport  v.  Gear,  2  Scam.,  495;  Frink  v.  Ryan,  3  id.,  322 ;  Chad- 
sey  v.  Harrison,  11  111.,  151;  Johnson  v.  Wilson,  54  id.,  419 ;  Ridgway  v. 
Grant,  17  id.,  117;  Hanks  v.  Baber,  53  id.,  292;  Adams  «.  Funk,  id.,  219; 
Burns  v.  Nottingham,  60  id.,  531 ;  Gregg  v.  Brower,  67  id.,  526;  Wells  v. 
Carpenter,  65  id.,  447;  Purvines  v.  Champion,  67  id.,  459. 
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cannot  sue  another  partner  at  law  for  any  matter  growing 
out  of  the  partnership  concern,  or  involving  a  consideration 
of  partnership  transactions,  but  for  other  and  independent 
matters,  there  is  no  restriction  upon  partners.  Chitty  on  Con- 
tracts, 236  to  239,  note  1. 

This  case  involves  no  such  considerations.  The  defendant 
in  error  was  a  partner  with  one  Boren  in  a  hotel,  and  owned, 
over  and  above  her  half  of  the  furniture  thereof,  ninety-five 
dollars  worth.  The  plaintiff  bought  Boren's  interest  in  the 
hotel,  and  agreed  to  pay  the  defendant  this  ninety-five  dollars, 
and  thereupon  became  a  partner  with  the  defendant.  Soon 
after,  the  plaintiff  purchased  out  the  interest  of  the  defendant 
in  the  property,  agreeing  to  pay  her  one-half  of  the  invoice 
price  of  it.  The  invoice  was  made  out  at  six  hundred  and 
seventy  and  ninety  one-hundred  ths  dollars,  one -half  of  which 
would  be  three  hundred  and  thirty -five  and  forty-five  one- 
hundredths  dollars.  This  the  plaintiff  excused  himself  from 
paying,  alleging  that  he  had  to  get  a  bill  of  five  hundred  dol- 
lars changed.  It  also  appears  that  defendant  loaned  the 
plaintiff*  the  sum  of  seventy  dollars,  and  paid  a  note  of  thirty 
dollars  for  him,  which  he  agreed  to  repay. 

These  several  items  are  properly  recoverable  under  the 
counts  for  goods  sold,  and  for  money  lent,  respectively.  No 
consideration  of  partnership  matters  is  involved  in  them  in 
any  sense  or  degree,  but  they  are  independent  transactions. 
The  sale  by  defendant  to  the  plaintiff  dissolved  the  partner- 
ship, and  he  became  liable  on  his  several  promises.  The 
plaintiff  agreed  to  pay  for  the  property  according  to  the  in- 
voice, and  was  put  in  exclusive  possession  thereof.  The  con- 
tract was  not,  as  the  plaintiff  seems  to  understand, 
[255*]  that  he  would  account  *for  this  property  on  settlement 
of  the  partnership,  but  that  he  would  pay  on  the  in- 
voice for  the  property  which  he  received.  He  has  not  so  paid, 
and  judgment  was  properly  rendered  against  him  for  the 
amount  found  by  the  court. 

If  there  are  unsettled  partnership  debts,  the  defendant  is  by 
no  means  exempt  from  liability  for  her  proportion  of  them, 
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and  can  be  compelled  to  discharge  that  liability.     Taking  the 
contract  of   these  parties  as  proved,  there  cannot  remain  a 
doubt  of  the  plaintiff's  liability  to  perform  his  contract,  as  he 
has  made  it.     The  judgment  is  affirmed. 
Judgment  affirmed. 


Jerry  S.  Ballenger  vs.  Samuel  McKee. 

Limitation  of  Actions  :  Upon  promissory  notes. 
The  act  of  February  10,  1849,  created  a  new  bar  of  five  years  to  an  action 
upon  a  promissory  note.  The  act  of  November  5,  1849,  repealed,  as  to 
causes  of  action  thereafter  to  accrue,  the  act  of  February,  1849,  and 
made  sixteen  years  the  bar.  The  act  of  February  IT,  1851,  did  not 
repeal  the  act  of  November,  1849,  or  affect  it  in  any  way  whatever  as 
to  causes  of  action  arising  after  its  passage.  Under  the  act  of  Novem- 
ber, 1849,  a  promissory  note  given  since  its  passage,  whether  within 
or  without  the  state,  is  only  barred  by  the  lapse  of  sixteen  years. 

Appeal  from  Circuit  Court  of  Clinton  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
CMelveny  <&  Gray,  for  appellant.     H.  G.  Goodnow,  for 
appellee. 

*Lawrence,  J.  To  an  action  of  assumpsit,  brought  [257*] 
upon  a  promissory  note,  the  defendant  pleaded  that  the 
cause  of  action  accrued  beyond  the  limits  of  this  state,  subse- 
quent to  the  17th  day  of  January,  1851,  to  wit,  on  the  16th  day 
of  January,  1856,  and  that  five  years  had  elapsed  before  the 
commencement  of  the  suit.  The  counsel  for  the  appellant,  de- 
fendant below,  insists,  in  his  brief  that  the  act  of  1851  revived 
the  act  of  February  10, 1849,  which  created  a  five  years'  limita- 
tion to  suits  of  this  character,  and  the  plea  above  set  forth  was 
framed  on  that  hypothesis.  The  three  acts  amendatory  of  the 
general  limitation  law  are  not  very  felicitously  worded  in  re- 
gard to  perspicuity,  but  we  can  perceive  no  ground  on  which 
this  position  can  be  maintained.  The  act  of  February  10, 
1849,  created  a  new  bar  of  five  years  to  an  action  upon  a  promis- 
sory note.    The  act  of  November  5,  1849,  repealed,  as  to  causes 
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of  action  thereafter  to  accrue,  the  act  of  February,  1849, 
and  made  sixteen  years  the  bar.  The  act  of  February  17, 
1851,  did  not  repeal  the  act  of  November,  1849,  or  affect  it  in 
any  way  whatever  as  to  causes  of  action  arising  after  its  pas- 
sage,  within  which  category  is  the  case  at  bar.  It  simply 
prescribes  what  shall  be  the  rule  in  regard  to  certain  causes 
of  action  which  accrued  during  the  period  the  act  of  Febru- 
ary, 1849,  was  in  force,  and  also  in  regard  to  certain  causes  of 
action  which  had  accrued  prior  to  April  13,  1849,  when  the 
act  of  February  went  into  operation.  But  in  all  other  respects 
the  act  of  November,  1849,  has  remained  in  full  force. 
[258*]  Under  the  law,  a  promissory  note  *given  since  its  pas- 
sage, whether  within  or  without  the  state,  is  only 
barred  by  the  lapse  of  sixteen  years.  The  plea  is  manifestly 
bad,  and  the  judgment  of  the  circuit  court  is  affirmed. 
Judgment  affirmed. 


Charles  Duffield  vs.  William  J.  A.  Delancey. 

Evidence  :  Nature  of  evidence,  whether  affirmative  or  negative,  required  to 
prove  a  fact. 
It  does  not  matter  whether  a  fact  in  issue  is  established  by  affirmative  or 
negative  evidence,  provided  it  is  proved  by  sufficient  evidence;  and 
an  instruction  that  the  plaintiff  is  bound  to  prove  the  title  to  personal 
property  in  controversy  by  affirmative  evidence  is  erroneous. 

Instructions  :    Should  not  assume  existence  of  disputed  facts. 
An  instruction  to  the  jury  which  assumes  the  existence  of  disputed  facts 
material  to  the  issue  is  erroneous.1 

1  Farman  v.  Childs,  66  111.,  544;  Jamison  v.  Graham,  57  id.,  94;  St.  Louis, 
A.  &  T.  H.  R.  R.  Co.  v.  Marley,  58  id.,  300;  Mitchinson  v.  Cross,  id.,  366; 
Stobie  v.  Dills,  62  id.,  432;  Bird  v.  Forceman,  id.,  212;  Chicago,  B.&Q.R. 
R.  Co.  v.  Griffin,  68  id.,  499;  Adams  v.  Smith,  58  id.,  417;  Toledo,  P.  &  W. 
R'y  Co.  v.  Patterson,  63  id.,  304;  Chapman  v.  Stewart,  id.,  332;  Cusick  v. 
Campbell,  68  id.,  508;  Durham  v.  Goodwin,  54  id.,  469;  Collins  v.  Waters, 
id.,  485;  Olsen  v.  Upsahl,  69  id.,  273;  Barrelett  v.  Belgard,  71  id.,  280; 
City  of  Chicago  v.  Scholten,  75  id.,  468;  Roach  v.  The  People,  77  id.,  25; 
Straus  v.  Minzesheimer,  78  id.,  492;  Wilson  v.  Bauman,  80  id,  493;  Hawk 
o.  Ridgway,  33  id.,  473;  Conkwright  v.  The  People,  35  id.,  204;  Jupitz  v. 
The  People,  34  id.,  516. 
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Sales  in  Fraud  of  Creditors  :   Intention  to  be  inferred  from  the  evidence. 
A  man  who  is  laboring  under  pecuniary  embarrassments  may  sell  per- 
sonal property  to  a  brother,  if  the  intention  is  not  to  defraud  credit- 
ors, and  the  object  of  the  sale  must  be  inferred  from  the  whole  of  the 
evidence  in  the  case. 

Error  to  Circuit  Court  of  Marion  County. 

The  nature  of  the  case  is  sufficiently  stated  in  the  opinion,, 
except  the  instructions,  the  giving  of  which  was  assigned  for 
error,  and  which  are  as  follows: 

(1)  "The  court  instructs  the  jury  for  the  defendant,  that  the 
plaintiff  in  this  suit  must  prove  to  the  satisfaction  of  the  jury, 
by  affirmative  evidence,  that  the  title  to  the  property  men- 
tioned in  the  case  is  the  property  of  Charles  Duffield;  pur- 
chased in  good  faith  and  without  fraud  ;  and  unless  they  so 
believe,  they  must  find  for  the  defendant. 

(3)  "  That  in  making  up  their  minds  as  to  the  question  of 
fraud  in  this  case,  between  Charles  Duffield  and  Amos,  the  jury 
are  entitled  to  consider  the  fact  of  relationship  of  the  parties — 
the  failing  circumstances  of  Amos,  and  any  unusual  particu- 
larity of  the  parties,  in  making  the  contract  of  sale;  and  if 
they  believe,  from  the  evidence,  that  the  sale  pretended  to  be 
made  was  to  defraud  the  creditors  of  Amos  Duffield,  they  must 
find  for  the  defendant. 

(7)  "  That  in  deciding  upon  the  question,  as  to  whether  the 
sale  from  Amos  to  Charles  Duffield  was  made  in  good  faith, 
the  jury  have  a  right  to  take  into  consideration  any  circum- 
stances which,  if  proved,  tend  to  show  a  fraudulent  intent  in 
said  Amos  and  Charles;  such  as  their  relationship,  and  the 
said  Amos  being  the  seller  and  agent  to  receive  the  property 
for  his  brother  Charles,  the  indebtedness  of  said  Amos  at  the 
time  of  sale,  and  any  unusual  particularity  used  in  making  the 
contract  of  sale,  also,  the  sale  being  a  transfer  of  every  article 
of  property  in  possession  of  said  Amos,  without  any  remu- 
neration whatever,  together  with  all  the  circumstances  sur- 
rounding the  transaction  in  proof  before  them,  having  a  tend- 
ency to  show  bad  faith  in  the  transaction,  or  a  fraudulent  in- 
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tent,  on  the  part  of  said  Amos  and  plaintiff,  in  making  said 
contract  of  sale." 

The  verdict  and  judgment  below  were  for  the  defendant. 

Willard  <&  Goodnow,  for  plaintiff  in  error.  Peters  dk 
Smith,  for  defendant  in  error. 

[260*]  "^Walker,  C.  J.  A  reversal  of  this  judgment  is  urged, 
upon  the  ground  that  erroneous  instructions  were  giv- 
en to  the  jury.  The  case  was  an  action  of  replevin,  by  plaint- 
iff in  error  against  the  sheriff,  for  divers  articles  of  personal 
property  which  had  been  seized  on  an  execution  against  Amos 
Duffield,  of  whom  plaintiff  in  error  claimed  to  have  purchased 
them.  It  was  insisted  on  the  trial  below,  that  the  sale  was 
only  colorable,  and  made  to  hinder  and  delay  creditors.  It 
devolved  upon  the  plaintiff  in  error  to  establish  title  to  the 
property  before  he  could  recover,  and  if  he  established  &prima 
facie  title  it  was  necessary  to  be  rebutted,  to  prevent  his  re- 
covery. 

It  appears  that  the  purchase  was  made,  but  it  was  insisted 
that  possession  did  not  accompany  the  apparent  ownership, 
and  that  the  vendor  continued  to  retain  possession,  as 
[261*]  though  the  *sale  had  not  been  made.  On  the  con- 
trary, it  was  claimed  that  there  was  a  delivery  in  fact. 
This  seems  to  have  been  the  main  point  in  controversy.  It 
was  also  insisted,  that  there  was  no  consideration  to  support 
the  sale,  which  was  controverted.  And  for  the  purpose  of 
raising  the  presumption  of  fraud,  the  defendant  in  error  at- 
tempted to  show  that  Amos  Dumeld  was  in  failing  circum- 
stances. 

The  first  instruction  given  for  the  defendant  below,  informs 
the  jury  that  the  plaintiff  was  bound  to  prove  to  their  satis- 
faction, by  affirmative  evidence,  that  the  title  to  the  property 
in  controversy  was  in  him,  before  he  could  recover.  It  is 
supposed,  that  the  court  below  intended  to  instruct  the  jury 
that  the  fact  must  be  proved  by  sufficient  and  not  by  affirma- 
tive evidence,  as  it  does  not  matter  whether  a  fact  is  estab- 
lished by  affirmative  or  negative  evidence.  The  proof  is  what 
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is  required,  and  not  the  character  of  the  evidence,  so  that  it  is 
legitimate  and  to  the  issue.  But  the  effect  of  this  instruc- 
lion  was  to  mislead  the  jury,  and  it  should  have  been  modified 
before  it  was  given. 

The  third  instruction  assumes  that  Amos  Duffield  was  in 
failing  circumstances,  and  informs  the  jury  that  it  is  a  circum- 
stance, together  with  the  relationship  of  the  parties,  proper  to 
be  considered  in  determining  whether  the  transaction  was 
fraudulent.  Whether  he  was  in  failing  circumstances  or  not 
was  for  the  determination  of  the  jury,  and  not  for  the  court, 
from  a  consideration  of  all  the  evidence  in  the  case.  The  two 
facts,  if  established,  would  undoubtedly  be  evidence  in  the 
case,  but  its  weight  would  be  increased  or  lessened  by  other 
circumstances.  A  man  who  is  laboring  under  pecuniary  em- 
barrassment may  undoubtedly  sell  property  to  a  brother,  if 
the  intention  is  not  to  defraud  creditors,  and  the  object  of  the 
sale  must  be  inferred  from  the  whole  of  the  evidence  in  the 
case. 

In  the  seventh  instruction  given  for  the  defendant  below, 
the  court  assumes  that  the  sale  was  a  transfer  of  every  article 
of  the  property  in  possession  of  Amos,  without  any  remuner- 
ation whatever.  This  seems  to  settle  the  whole  con- 
troversy, for  if  *there  was  no  remuneration  to  Amos  [262*] 
for  the  property,  the  sale  was  without  consideration, 
and  was  necessarily  void,  as  to  creditors.  This  was  one  of 
the  material  and  highly  important  questions  being  tried  by 
the  jury,  yet  the  instruction  seems  to  relieve  them  from  its 
consideration.  When  the  fact  was  taken  as  established,  the 
jury  could  only  find  the  verdict  which  they  returned.  And 
we  must  suppose  they  obeyed  the  instruction,  and  if  so,  the 
instruction  took  the  question  from  their  consideration.  The 
question  should  have  been  left  to  them. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded. 

Judgment  reversed. 
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Thayer,  Aldrich  &  Co.,  vs.  Joel  K.  Finlet  et  al. 

Writ  of  Error:     Who  may  prosecute. 
The  plaintiff  in  an  action  can  prosecute  a  writ  of  error  to  reverse  "a 
judgment  in  his  own  favor. 
Judgment  by  Confession  :    Must  be  by  consent  of  plaintiff. 
It  is  erroneous  to  enter  a  confession  of  judgment  on  a  cognovit  when 
the  record  fails  to  show  either  an  appearance  by  the  plaintiff  by  fil- 
ing a  declaration  or  otherwise,  or  his  consent  to  the  entry  of  judg- 
ment. 

Practice  in  Supreme  Court:     Satisfaction  of  judgment  below  must  be 
pleaded. 

The  fact  that  execution  has  been  issued  and  a  sale  of  land  made  there- 
under can  not  be  regarded  in  considering  the  questions  arising  on  the 
record  upon  the  prosecution  of  a  writ  of  error  to  review  the  judg- 
^        ment. 

The  proper  way  to  bring  the  question  of  satisfaction  of  the  judgment 
before  the  appellate  court  is  by  plea. 

Error  to  Circuit  Court  of  Marion  County. 

The  warrant  of  attorney  by  virtue  of  which  the  judgment 
in  question  in  this  cause  was  entered  is  as  follows: 

"  Thayer,  Aldrich  &  Co.,  vs.  Finley  &  Black.  The  said 
defendants  come  and  waive  all  informalities,  insufficiencies 
and  irregularities  in  this  suit,  and  authorize  and  empower  B. 
B.  Smith  to  appear  in  court  at  its  August  term,  1859,  and 
confess  a  judgment  against  them  in  their  behalf,  in  favor  of 
said  plaintiffs,  for  the  sum  of  four  hundred  and  forty-one  dol- 
lars and  ninety-eight  cents,  principal,  twenty-two  dollars  and 
eighty  cents,  interest  —  in  total,  four  hundred  and  sixty-four 
dollars  and  seventy-eight  cents." 

By  virtue  of  the  foregoing  warrant  of  attorney,  judgment 
was  entered  at  the  August  term,  1859,  of  said  court,  as  fol- 
lows: "And  now,  at  this  day,  came  the  defendants,  by  Hay- 
nie  &  Smith,  their  attorneys,  and  waive  process  and  service 
thereof,  and  the  filing  a  declaration,  and  confess  that  judg- 
ment be  entered  herein  against  them  for  the  sum  of  $441.98, 
and  costs.  It  is  therefore  ordered  and  adjudged  by  the  court, 
that  the  said  plaintiffs  do  have  and  recover  of  and  from  the 
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defendants  herein,  the  said  sum  of  $441.98,  together  with  their 

costs  in  this  behalf  expended,  and  may  have  execution  therefor." 

The  errors  assigned  by  the  plaintiffs  in  said  judgment  are: 

(1)  That  the  plea  of  confession  being  for  the  sum  of  $464.78, 
it  was  error  to  render  judgment  for  $441.98. 

(2)  That  it  was  erroneous  to  render  judgment  in  the  ab- 
sence of  plaintiffs,  who  were  neither  present  in  person  nor  by 
attorney. 

H.  C.  Goodnow,  for  plaintiffs  in  error.  Silas  L.  Bryan, 
for  defendants  in  error. 

*Breese,  J.  This  record  presents  these  questions:  [264*] 
first,  Can  the  plaintiff  prosecute  a  writ  of  error  to  reverse 
a  judgment  in  his  favor?  and,  second,  Is  it  regular  to  enter  a 
confession  of  judgment  on  a  cognovit  when  the  record  fails  to 
show  an  appearance  by  the  plaintiff,  or  his  consent  to  such 
entry  ? 

As  to  the  first  question,  it  has  been  long  settled  on  princi  • 
pie  and  in  practice,  that  a  party  may  reverse  a  judgment  in 
his  own  favor.  This  is  the  doctrine  of  the  books.  2  Tidd's 
Practice,  1134;  Teal  v.  Russell  et  al.,  2  Scam.,  319;  Jones  et 
al.  v.  Wight  et  al.,  4  id.,  337;  Davidson,  Admix,  v.  Bond  et 
al,  12  111.,  84;  Fuller  v.  Roll,  26  id.,  246;  Oapron  v.  Van 
Noorden,  2  Cranch,  126. 

As  to  the  second  question,  we  are  of  opinion,  the  record 
should  show  the  confession  was  with  the  assent  of  the  plain- 
tiff, or  that  he  appeared  in  the  case  by  filing  a  declaration  or 
otherwise.  Were  this  not  so,  great  injustice  might  be  done 
the  plaintiff,  by  collusion  of  the  defendant  with  an  attorney  of 
the  court,  by  which  a  judgment,  less  in  amount  than  the  sum 
really  due,  might  be  entered  up  unknown  to  the  plaintiff,  and 
to  his  great  injury.  The  record  fails  to  show  that  this  con- 
fession of  judgment  was  with  the  assent  of  the  plaintiff,  or 
that  he  was  represented  in  court  in  any  way  or  form. 

The  defendants,  however,  contend  that  the  record  shows 
an  execution  and  satisfaction  of  the  judgment  by  the  sale  of 
land. 
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To  this,  it  may  be  replied  the  execution  is  no  part  of  the 
record,  or  of  the  judgment  on  which  error  is  alleged,  and  can- 
not be  regarded  in  considering  the  questions  arising  on  the 
record.  The  proper  way  to  bring  the  question  of  satisfaction, 
or  the  judgment  before  this  court,  was  by  plea.  Like  a  re- 
lease, it  should  have  been  pleaded. 

For  the  errors  apparent  on  the  record,  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[265*]     *Philip  Altes  vs.  Charles  Hinckler  et  al. 

Tax  Titles:    Stricti juris ;  tax  deed  not  corrected  in  equity. 
A  tax  title,  if  a  title  at  all,  is  so  stricti  juris.    It  is  a  purely  technical, 

as  contra-distinguished  from  a  meritorious  title,  and  depends  for  its 

validity  upon  a  strict  compliance  with  the  statute.1    Its  defects  can 

not  be  cured  in  equity. 
Hence  a  bill  in  chancery  can  not  be  maintained  to  correct  an  error  of 

the  sheriff  in  neglecting  to  affix  his  seal  to  a  deed  made  by  him  of 

land  sold  for  taxes. 

Error  to  Circuit  Court  of  Monroe  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
H.  K.  S.  O'Melveny,  for  plaintiff  in  error.     W.  H.  Under- 
wood,  for  defendants  in  error. 

[266*]      Lawrence,  J.     The  only  question  presented  by  this 

record  is,  whether  a  court  of  chancery  will  interfere  to 

correct  an  error  of  the  sheriff,  in  neglecting  to  affix  his  seal 

to  a  deed  made  hy  him,  of  land  sold  for  taxes.     The  power  of 

the  court  to  correct  past  mistakes  of  officers,  if  it  exist  at  all, 

is  one  always  to  be  exercised  with  much  circumspection,  lest 

the  rights  of  innocent  third  persons  may  be  jeopardized,  and 

an  application  of  this  particular  character  presents  but 

[267*]  slight  claims  to  favor.     While  %e  have  properly  given 

to  our  limitation  laws  a  liberal  construction,  and  recog- 

1  See  Blackw.  on  Tax  Titles  (4th  ed.),  *34,  note  2,  and  cases  cited. 
224 


NOYEMBEB  TEEM,  1864.  267 


Altes  vs.  Hinckler. 


nized  every  species  of  tax  deed,  as,  in  itself,  the  foundation  of 
an  adverse  possession,  yet  this  court,  at  least  since  its  re- 
organization under  the  present  constitution,  has  applied  to 
tax  sales  and  deeds,  when  offered  as  paramount  title,  the  same 
rigid  rules  that  have  been  almost  universally  adopted  by  other 
courts  in  reference  to  sales  of  that  description.  A  tax  title,  if 
a  title  at  all,  is  so  stricti  juris.  It  is  a  purely  technical,  as 
contra-distinguished  from  a  meritorious  title,  and  depends  for 
its  validity  upon  a  strict  compliance  with  the  statute.  Objec- 
tions which,  in  regard  to  sales  of  a  different  character,  would 
be  overlooked,  are  here  held  valid.  And  this  strictness  rests 
upon  a  substantial  reason,  as  exemplied  in  the  record  before 
us.  The  instrument  to  which  we  are  asked  to  affix  a  seal  pur- 
ports to  convey  one  hundred  acres  of  land,  for  a  consideration 
of  four  dollars  and  seventy  cents.  In  comparison  with  the 
probable  value  of  the  land,  this  consideration  is  so  grossly  in- 
adequate that  it  can  hardly  be  called  valuable.  This  same  in- 
adequacy pervades  all  tax  sales,  and  hence  the  propriety  of 
the  rigid  rules  by  which  their  validity  is  tested.  It  would  be 
extraordinary,  if,  after  a  title  of  this  kind  had  been  held  worth- 
less in  a  court  of  law,  the  holder  could  turn  round  and  cure 
its  defects  by  applying  to  a  court  of  equity.  He  has  no  stand- 
ing in  a  court  of  equity  —  not  because  he  has  done  anything 
at  all  censurable  in  purchasing  at  a  tax  sale,  but  because,  in 
making  the  purchase,  he  has  paid  what  the  court,  when  asked 
to  decree  the  title  out  of  the  former  owner,  can  hardly  regard 
as  a  valuable  consideration.  True,  he  was  under  no  obliga- 
tion to  pay  more,  but  at  the  same  time,  in  purchasing  at  that 
price,  he  should  understand  that  he  is  not  in  a  position  to  ask 
anything  further  from  the  courts,  than  that  they  will  give 
him  the  land,  upon  his  showing  a  sale  and  deed  made  in  con- 
formity with  the  requirements  of  the  law.  If  he  fail  in  this, 
assuredly  a  court  of  chancery  will  not  aid  him. 
Decree  affirmed. 
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[268*]  ^Marshall  O.  Koberts  vs.  John  Fahs  and  Catha- 
rine Fahs. 

Injunctions  :  Assessment  of  damages  upon  dissolution  of. 
Section  11  of  chapter  72  of  the  Revised  Statutes  of  1845  (p.  382),  concern, 
ing  "  Ne  exeat  and  Inj unctions, "  by  which  damages  may  be  assessed 
on  the  dissolution  of  an  injunction  staying  the  collection  of  a  money 
judgment,  to  an  amount  not  exceeding  ten  per  cent,  on  the  sum  im- 
properly enjoined,  is  not  repealed  by  the  act  of  18G1  (Sess.  Laws,  133), 
authorizing  the  assessment,  in  all  cases  where  an  injunction  is  dis- 
solved, of  such  damages  as  the  nature  of  the  case  shall  require,  and 
to  equity  appertains.  There  is  no  repugnancy  between  the  two  acts, 
and  the  act  of  1861  was  no  doubt  intended  to  provide  for  the  assess- 
ment of  damages  in  cases  of  the  dissolution  of  injunctions  relating  to 
other  matters  than  judgments.1 
It  is,  therefore,  erroneous  for  the  court,  upon  the  dissolution  of  an  in- 
junction staying  a  money  judgment,  in  assessing  damages,  to  include 
the  amount  of  the  judgment  enjoined.  The  proper  measure  of  dam- 
ages in  such  case  cannot  exceed  ten  per  cent,  of  the  judgment  en- 
joined.2 

Same  :  Effect  of  temporary  injunction  staying  a  judgment. 
The  award  of  a  temporary  injunction,  to  stay  proceedings  under  a  judg- 
ment at  law,  in  no  wise  satisfies  or  discharges  the  judgment,  but  only 
restrains  proceedings  until  the  hearing  of  the  bill ;  and  if  not  made 
perpetual,  the  plain tifl  may  resort  to  all  of  the  means  for  its  collec- 
tion precisely  as  though  the  injunction  had  never  been  issued. 

Measure  of  Damages  :  On  injunction  bond. 
The  measure  of  damages  in  a  recovery  upon  an  injunction  bond,  given 
upon  the  staying  of  a  money  judgment,  is  the  amount  of  the  judg- 
ment improperly  enjoined,  and  the  costs  of  the  suit  in  which  it  was 
recovered,  together  with  the  damages  and  costs  awarded  to  the  plaint- 
iff in  the  judgment,  when  the  injunction  was  dissolved. 

Practice  in  Supreme  Court;  Record:  The  court  cannot  on  error  go 
outside  of  the  record. 

The  appellate  court  can  only  try  a  case  before  them  on  error,  on  the 
same  record  and  facts  that  were  before  the  court  below. 

Where,  therefore,  upon  error  to  review  the  assessment  of  damages  in  the 
court  below,  upon  the  dissolution  of  an  injunction  staying  the  col- 
lection of  a  money  judgment,  affidavits  were  filed  and  improperly 

1  The  assessment  should  rest  upon  equitable  grounds,  and  should  not  ex- 
ceed the  damages  actually  sustained.    Collins  v.  Sinclair,  51  IIL,  328. 
'  Joslyn  v.  Dickerson,  71  111.,  25. 
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copied  into  the  transcript,  to  show  that  the  judgment  which  had  been 
enjoined  had  been  reversed  in  the  appellate  court' before  the  damages 
were  assessed,  it  was  held,  that  they  could  not  be  considered,  nor 
could  the  court  judicially  know  the  fact  therein  stated,  there  being 
nothing  in  the  record  showing  it. 

Error  to  Circuit  Court  of  Wabash  County. 

In  this  case,  the  court  below,  in  assessing  the  damages  sus- 
tained by  reason  of  the  suing  out  of  an  injunction  by  the  trus- 
tees of  the  Ohio  and  Mississippi  railroad  company,  restraining 
the  sale  of  certain  personal  property  upon  execution  issued 
upon  a  judgment  against  said  company,  included  in  the 
amount  assessed,  the  principal,  interest  and  costs  of  the  said 
judgment,  the  collection  of  which  had  been  enjoined;  and  the 
correctness  of  the  action  of  the  court  in  making  such  assess- 
ment is  the  question  presented  upon  error. 

William  Homes,  for  plaintiff  in  error.  J.  G.  Bowman,  for 
defendants  in  error. 

*Walker,  C.  J.  It  is  insisted  that  the  act  of  1861  [269*] 
(Sess.  Laws,  138)  does  not  authorize  the  court,  on  the 
dissolution  of  an  injunction,  in  assessing  damages,  to  include 
the  judgment  enjoined.  That  act  declares  that  in  all  cases 
where  an  injunction  is  dissolved,  the  court,  after  dissolving 
the  same,  and  before  finally  disposing  of  the  case,  if  the  party 
claiming  damages  by  reason  of  the  injunction  having  been 
issued  shall  suggest  in  writing  the  nature  and  amount  there- 
of, shall  hear  evidence  and  assess  such  damages  as  the  nature 
of  the  case  shall  require,  and  to  equity  appertains,  to  the  party 
damnified,  and  execution  may  issue  for  the  collection  of  the 
same.  This  section  is  broader  in  its  scope  than  the  eleventh 
section  of  the  chapter  entitled  "  ZTe  exeat  and  Injunctions." 
That  section  authorizes  the  court  to  assess  damages  on 
the  amount  of  a  judgment  stayed  by  ^injunction  upon  [270*] 
its  dissolution,  but  limits  the  amount  of  the  damages 
to  not  more  than  ten  per  cent,  on  the  sum  improperly 
enjoined. 

It  will  be  observed,  that  the  act  of  1861  embraces  all  cases 
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on  the  dissolution  of  an  injunction,  whatever  may  be  the  sub- 
ject matter  of  the  bill,  whilst  the  former  act  only  embraces 
the  injunction  of  money  judgments.  The  question  which  is 
presented  by  this  record  then  is,  whether  the  latter  act  repeals 
the  former.  If  it  is  repealed,  it  must  be  because  the  provis- 
ions of  the  two  acts  conflict,  as  it  is  not  repealed  in  terms. 
Damages  may  be  assessed  by  the  terms  of  either  act:  by  the 
former,  on  a  money  judgment,  an  amount  not  exceeding  ten 
per  cent. ;  whilst  under  the  latter  act,  such  sum  as  the  nature 
of  the  case  may  require  and  as  shall  appertain  to  equity. 
Then  does  the  nature  of  such  a  case,  or  the  principles  of  equity 
require  that  a  greater  sum  than  ten  per  cent,  on  the  sum  im- 
properly enjoined  shall  be  assessed?  When  the  former  act 
was  adopted,  the  legislature  evidently  supposed  that  ten  per 
cent,  was  all  that  equity  could  require,  as  they  limited  it  to 
that  sum.  Nor  do  we  perceive  that  the  latter  act  contained 
any  provision  which  indicates  that  they  supposed  that  such  an 
amount  was  insufficient  or  inequitable.  So  far  from  the  two 
provisions  being  repugnant,  they  seem  to  be  entirely  consistent. 
In  adopting  the  act  of  1861,  it  was  no  doubt  to  provide  for 
the  assessment  of  damages  in  cases  of  the  dissolution  of  in- 
junctions relating  to  other  matters  than  judgments.  They 
were  already  provided  for,  and  are  consequently  not  referred 
to  in  that  enactment.  Had  they  designed  to  change  the  meas- 
ure of  damages  allowed  on  the  dissolution  of  an  injunction  of 
a  money  judgment,  the  former  act  would  certainly  have  been 
referred  to  in  some  mode.  Had  the  eleventh  section  been  in- 
corporated into  the  act  of  1861,  it  is  not  probable  that  it  would 
have  occurred  to  any  person  that  the  two  provisions  were 
repugnant,  and  the  fact  that  they  occur  in  two  different  acts 
cannot  render  them  repugnant,  any  more  than  if  they  were  in 
different  sections  of  the  same  law.     We  are,  therefore,  of  the 

opinion  that  the  former  act  is  not  repealed,  and  that  it 
[271*]  must  ^govern  cases  like  the  present.     It  then  follows 

that  the  proper  measure  of  damages  on  the  dissolution 
of  this  injunction  was  not  more  than  ten  per  cent,  on  the 
judgment  enjoined. 
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The  eleventh  section  of  the  act  of  1845  requires  the  court 
to  fix  the  penalty  of  the  bond  at  the  time  of  awarding  the  in- 
junction. And  the  bond  required  by  the  statute  is  condi- 
tioned for  the  payment  of  all  money  and  costs  due  or  to  be- 
come due  to  the  plaintiff  in  the  action  at  law;  also  all  costs 
and  damages  which  shall  be  awarded  against  the  complainant 
in  case  the  injunction  shall  be  dissolved.  What  then  would 
be  the  measure  of  damages,  in  a  recovery  upon  the  bond? 
Evidently,  the  amount  of  the  judgment  improperly  enjoined 
and  the  costs  of  the  suit  in  which  it  was  recovered,  together 
with  the  damages  and  costs  awarded  the  plaintiff  in  the  judg- 
ment, when  the  injunction  is  dissolved.  No  other  measure 
could  be  adopted,  because  that  is  fixed  by  the  condition  of  the 
bond,  and  required  by  the  statute.  What  then  would  be  the 
consequence  of  taking  the  judgment  into  the  assessment  of 
damages  on  dissolving  the  injunction?  Manifestly  to  permit 
the  plaintiff  to  have  a  double  recovery  on  his  judgment.  First, 
the  judgment  itself,  and  then  the  same  amount  included  in 
the  decree  allowing  damages  on  the  dissolution;  both  included 
in  the  judgment  against  the  defendant  and  his  securities,  to 
the  injunction  bond.  Such  is  not  equitable,  nor  does  the  stat- 
ute require  it. 

The  award  of  a  temporary  injunction  to  stay  proceedings, 
under  a  judgment  at  law,  in  nowise  satisfies  or  discharges  the 
judgment.  It  only  restrains  proceeding  until  the  hearing  on 
the  bill.  And  if  not  made  perpetual,  the  plaintiff  may  resort 
to  all  of  the  means  for  its  collection  precisely  as  though  the 
injunction  had  never  been  issued.  He  has,  also,  the  additional 
remedy,  by  action  on  the  bond,  and  a  recovery  against  the  de- 
fendant and  his  sureties.  It  therefore  follows,  that  the  court 
below  erred,  when  it  included  the  judgment  at  law  in  the  dam- 
ages awarded  on  the  dissolution  of  this  injunction. 

It  is  also  insisted  in  argument,  that  the  judgment  which 
had.  been  enjoined  had  been  reversed  in  this  court  be- 
fore the  ^damages  were  assessed,  and  that  plaintiffs  in  [272*] 
the  judgment  were  not  entitled  to  any  damages.     There 
is  nothing  in  the  record  showing  that  fact,  nor  can  we  judi- 

229 


979 


MOTOT  YEKNOH, 


Patterson  vs.  Steele. 


ciallj  know  it.  We  can  only  try  the  case  on  the  same  record 
and  facts  that  were  before  the  court  below.  The  affidavits 
filed  to  prove  that  the  judgment  was  reversed  cannot  be  con- 
sidered here,  because  they  do  not  appear  to  form  a  part  of  the 
record,  and  are  improperly  copied  into  the  transcript.  It 
must  be  improper  for  us  to  take  them  into  consideration,  be- 
ing unauthorized  by  the  practice,  and  contrary  to  law. 

For  the  reasons  indicated  in  this  opinion,  the  decree  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


William  Patterson,  Administrator  of  Geo.  "Wiokline  vs. 
Andrew  J.  Steele. 

Setoff:  In  order  to  warrant  judgment  over  against  plaintiff,  there  must  b6 
a  plea  or  notice  of. 
Where  in  an  action  of  debt  by  an  administrator  upon  a  sealed  note,  the 
pleas  were  non  est  factum,  nil  debet,  and  payment;  and  upon  the  trial 
the  jury  found  "  the  issue  "  for  the  defendant,  and  that  the  plaintifl 
was  indebted  to  the  defendant  in  a  certain  sum,  for  which  the  court 
gave  judgment  against  the  plaintiff,  to  be  paid  in  due  course  of  ad- 
ministration :  Held,  that,  as  no  notice  of  any  claim  or  demand  against 
the  plaintiff  accompanied  either  plea,  the  defendant  by  his  pleading 
claimed  nothing  of  the  plaintiff,  and  it  was  erroneous  to  render  a 
judgment  in  his  favor.  In  order  to  warrant  such  a  judgment,  there 
should  have  been  a  plea  of  setoff,  or  a  notice  under  the  genera]  issue 
or  plea  of  payment,  stating  clearly  and  specifically  the  nature  of  the 
defendant's  claim. 

Error  to  Circuit  Court  of  St,  Clair  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

W.  H.  Underwood  and  Amos  Watts,  for  plaintiff  in  error. 

[273*]  *B reese,  J.  The  question  presented  by  this  record 
is  of  easy  solution.  The  action  was  debt  on  a  note  un- 
der seal,  and  the  pleas  were,  non  est  factum,  nil  debet,  and 
payment.  A  trial  was  had  by  jury  who  found  "  the  issue  " 
for  the  defendant,  and  that  the  plaintiff  was  indebted  to  the 
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defendant,  in  the  sum  of  two  hundred  and  seventy-nine  dol- 
lars and  eighty-nine  cents,  for  which  the  court  gave  judgment 
against  the  plaintiff,  to  be  paid  in  due  course  of  administra- 
tion. 

No  notice,  or  bill  of  particulars,  accompanied  either  plea. 
Section  nineteen  of  our  practice  act *  provides  that  a 
defendant  *in  any  action  upon  a  contract  or  agreement,  [274*] 
express  or  implied,  having  claims  or  demands  against 
the  plaintiff,  may  plead  the  same,  or  give  notice  thereof  un- 
der the  general  issue  as  is  provided  in  the  fourteenth  section 
or  under  the  plea  of  payment;  and'  the  same,  or  such  part 
thereof  as  the  defendant  shall  prove  on  trial,  shall  be  set  off 
and  allowed  against  the  plaintiff's  demand,  and  a  verdict  shall 
be  given  for  the  balance  due;  and  if  it  shall  appear  that  the 
plaintiff  is  indebted  to  the  defendant,  the  jury  shall  find  a 
verdict  for  the  defendant,  and  certify  to  the  court  the  amount 
so  found,  for  which  the  court  shall  give  judgment  for  the  de- 
fendant, etc.  Scates'  Comp.,  254,  sec.  14,  to  which  reference 
is  here  made,  provides  the  notice  must  be  in  writing  of  the 
special  matters  intended  to  be  relied  on  for  a  defense,  and 
must  be  clear  and  explicit. 

This  notice,  like  the  plea  of  setoff,  is  in  the  nature  of  a 
cross  action  by  the  defendant  against  the  plaintiff,  and,  like  a 
declaration,  must  state  the  nature  of  the  defendant's  claim, 
so  that  the  matters  thereof  can  be  fully  understood  and  fairly 
litigated. 

Nothing  of  this  kind  appears  in  this  record,  and  therefore 
it  was  not  competent  for  the  jury  to  find  the  verdict  they  did 
find,  nor  was  the  court  authorized  to  enter  up  a  judgment  on 
such  finding. 

The  defendant,  by  his  pleading,  claimed  nothing  of  the 
plaintiff.  He  only  claimed  the  debt  was  paid,  and  it  is  a  well 
settled  doctrine,  that  a  party  cannot  recover  that  which  he 
does  not  claim,  nor  recover  beyond  the  amount  of  his  claim. 
The  notice  required,  if  given  under  the  general  issue,  or 
under  the  plea  of  payment,  stands  in  the  place  of  a  special 

1  Rev.  Stat.,  1845,  416. 
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plea,  and  is  treated  as  part  of  the  record.  It  must  develop 
the  defendant's  case,  so  that  the  plaintiff  shall  not  be  taken 
by  surprise,  or  be  compelled  to  fight  in  the  dark. 

This  judgment,  for  the  reasons  given,  cannot  be  sustained; 
it  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


[275*]  *  Philip  Altes  vs.  Charles  Hinckler  and  George 

Abbott. 

Growing  Crops  :  Realty  as  between  successful  plaintif  and  defendant  in 
ejectment. 
As  between  the  successful  plaintiff  in  an  action  of  ejectment  and  the 
evicted  defendant,  growing  crops  are  a  part  of  the  realty.  And  if, 
after  the  execution  of  the  writ  of  possession,  the  defendant  in  eject- 
ment enters  and  cuts  and  removes  the  crop,  the  plaintiff  in  ejectment 
may  recover  its  yalue  of  him  in  trover.1 

Judgment  :    Must  not  exceed  the  ad  damnum. 

It  is  erroneous  to  render  judgment  for  more  than  the  sum  laid  in  the  ad 
damnum  in  the  plaintiff's  declaration.2 

Error  to  Circuit  Court  of  Monroe  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
H.  K.  S.  O'Melveny,  for  plaintiff  in  error.      W.  R.  Under- 
wood, for  defendant  in  error. 

[276*]  ^Lawrence,  J.  At  the  May  term,  1863,  of  the  Mon- 
roe circuit  court,  Hinckler  and  Abbott  recovered  a 
judgment  in  an  action  of  ejectment  against  Altes,  on  which  a 
writ  of  possession  was  at  once  sued  out,  and  Hinckler  and  Ab- 
bott were  put  in  possession  of  the  premises.  At  the  time,  a 
crop  of  wheat  and  barley  was  growing  upon  the  land,  having 
been  sown  during  the  pendency  of  the  ejectment.  Notwith- 
standing the  execution  of  the  writ  of  possession,  Altes  after- 
wards entered  and  cut  the  crop  and  carried  it  away.  There- 
upon Hinckler  and  Abbott  brought  an  action  of  trover  against 

1  See  Ewell  on  Fixtures,  262,  263  and  notes. 
•See  Hichins  v.  Lyon,  35  111.,  150  and  note. 
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him,  and  recovered  a  verdict  and  judgment  for  the  value  of 
the  crop.  To  reverse  this  judgment,  Altes  has  brought  up  the 
record. 

It  is  urged  upon  the  part  of  the  plaintiff  in  error, 
that  growling  crops  are  personal  property.  For  some  [277*] 
purposes,  and  as  between  some  parties,  they  are  so,  but 
as  between  the  successful  plaintiff  in  an  action  of  ejectment 
and  the  evicted  defendant,  they  are  unquestionably  a  part  of 
the  realty.  Adams  on  Ejectment,  347 ;  Upton  v.  Witherwick, 
11  E.  C.  L.,  8 ;  Strode  v.  Swim,  1  A.  K.  Marsh.,  366 ;  Brother  v. 
Hurdle,  10  Ired.,  490. 

The  same  principle  is  also  settled  in  Grotty  v.  Collins,  13 
111.,  567. 

Apart  from  authority,  it  is  quite  clear  as  a  matter  of  prin- 
ciple. If  the  defendant  in  the  ejectment  was  entitled  to  the 
crops  of  the  year  1863,  when  the  recovery  was  had,  on  what 
ground  could  he  be  held  liable  for  the  mesne  profits  of  1862, 
and  of  the  preceding  years  ?  To  hold  him  liable  for  the  profits 
of  the  land  one  year,  and  permit  him  to  enter,  in  order  to  secure 
them  the  next,  would  be  absurd.  Besides,  the  writ  of  posses- 
sion, as  given  by  the  statute,  commands  the  sheriff  to  give  the 
plaintiff  possession  of  the  land  and  its  appurtenances.  When 
this  writ  is  executed,  he  is  in  under  his  paramount  title,  with 
rights  as  complete  as  if  he  had  never  been  ousted.  He  can,  if 
he  desire,  plow  up  whatever  growing  crops  he  may  find  upon 
his  fields,  and  a  reentry  by  the  former  occupant  is  as  much  a 
trespass  as  would  be  a  similar  entry  by  a  stranger.  The  court 
below  decided  correctly  in  holding  the  plaintiff  in  error  re- 
sponsible for  the  value  of  the  crops  carried  away  by  him. 

The  ad  damnum  in  the  declaration  was  for  only  &ve  dollars. 
The  judgment  was  for  three  hundred  and  seventy-five  dollars. 
For  this  we  are  obliged  to  reverse  the  judgment,  and  remand 
the  cause,  with  leave  to  amend  declaration. 

Judgment  reversed. 
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*John   Crabtree  and  James   Crabtree   vs.  Amos   [278*] 
Green  and  John  ~W.  Sheets. 

Practice:  No  final  judgment  without  issue  or  default. 
Where  defendant  moved  to  quash  the  writ,  and,  upon  his  motion  being 
overruled,  the  court,  without  defaulting  the  defendant  for  want  of  a 
plea,  proceeded  to  assess  the  damages  and  rendered  a  final  judgment 
in  favor  of  plaintiff:  Held,  that  this  was  erroneous.  It  is  error  to  as- 
sess damages  or  render  final  judgment  without  either  issue  or  default. 

Error  to  Circuit  Court  of  Edgar  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
James  A.  Eads,  for  plaintiffs  in  error.     J.  Schqfield,  for 
defendants  in  error. 

^"Walker,  C.  J.     This  was  an  action  of  assumpsit,  [279*] 
and  the  declaration  contained  a  special  count,  with  the 
common  counts.     Plaintiffs  in  error  entered  a  motion  to  quash 
the  writ,  which  was  overruled,  and  without  defaulting  the  de- 
fendants below,  the  court  proceeded  to  assess  the  damages, 
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and  rendered  judgment  in  favor  of  plaintiffs  below  for  $294.42. 
It  is  assigned  for  error,  that  a  default  was  not  taken  before 
the  judgment  in  chief  was  rendered,  and  that  until  a  default 
was  taken,  the  court  could  not  assess  damages  or  render  final 
judgment. 

There  is  no  rule  of  practice  better  or  more  firmly  settled, 
than  that  it  is  error  to  assess  damages  or  render  final  judg- 
ment without  an  issue,  or  upon  a  default.  "When  a  defendant 
fails  to  plead  according  to  the  rules  of  practice,  the  plaintiff 
may  take  a  default,  and  have  his  damages  assessed  and  a  final 
judgment  rendered.  After  a  default  is  taken,  the  assessment 
should  be  made  by  the  court,  or,  if  demanded  by  either  party, 
then  by  a  jury,  according  to  the  provisions  of  the  act  of  1863. 
Sess.  Laws,  p.  47.  Until  a  defendant  fails  to  plead,  and  a  de- 
fault is  entered,  he  has  the  right  to  interpose  a  defense,  and 
the  court  cannot  judicially  know  that  he  does  not  intend  to 
make  a  defense.  The  object  of  defaulting  a  defendant  is  to 
ascertain  whether  he  has  a  defense,  and  if  he  fails  to  defend 
the  action,  the  default  is  entered,  and  until  it  is  set  aside,  he 
is  precluded  from  pleading,  and  is  considered  as  confessing 
the  cause  of  action.  The  court  below  therefore  erred  in  as- 
sessing the  damages  and  rendering  final  judgment  in  this 
case,  without  defaulting  the  defendants,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[280*]  *John  W.  Bear  vs.  William  Hats. 

Revenue  Stamps  :    Not  required  on  garnishee  process. 
Process  against  a  garnishee,  in  aid  of  a  suit  at  law,  wherein  an  execu- 
tion has  been  returned  "  nulla  bona,"  is  not  original  process,  and, 
therefore,  under  the  excise  law,  is  not  required  to  be  stamped. 

Married  Women  :    Earnings  belong  to  husband.1 
The  earnings  of  a  married  woman  are  not  embraced  in  the  act  of  1861 

1  To  the  point  that  the  act  of  1861  did  not  affect  the  common  law  rule  as 
to  her  earnings,  see  Farrell  v.  Patterson,  43  111.,  52 ;  Schwartz  v.  Saunders, 
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(Sess.  Laws,  143),  to  protect  married  women  in  their  separate  prop, 
erty.  That  act  applies  only  to  property  real  and  personal,  and  the 
rents,  issues,  increase  and  profits  thereof;  but  not  to  her  earnings, 
which  belong  to  her  husband,  who  alone  is  entitled  to  them.  They 
are  therefore  subject  to  garnishment  by  his  creditors. 

Error  to  Circuit  Court  of  Macon  County. 

In  this  cause  John  W.  Bear  was  summoned  as  garnishee  of 
Eleanor  Adams,  against  whom  and  W.  B.  Aaron,  Hays,  the 
defendant  in  error,  had  recovered  a  judgment. 

On  the  return  of  the  garnishee  summons,  a  motion  was 
made  and  overruled  to  quash  the  same  on  the  ground  that 
there  was  no  revenue  stamp  thereon. 

It  appeared  from  the  answer  of  Bear  to  interrogatories,  that 
he  was  indebted  to  said  Adams  in  the  sum  of  $111.69,  for 
services  as  his  deputy  and  as  jailor,  Bear  being  the  sheriff  of 
said  county;  and  this  sum  was  claimed  by  Susannah  Adams, 
wife  of  said  Eleanor  Adams,  by  interpleader,  as  due  from  the 
sheriff  exclusively  to  her  as  earnings  in  the  capacity  of  cook 
and  housekeeper  of  the  jail. 

The  court,  however,  on  motion,  struck  said  interpleader 
from  the  files,  and  rendered  judgment  against  the  garnishee 
for  the  sum  aforesaid,  whereupon  said  garnishee  brought 
error. 

B.  F.  Smith,  for  plaintiff  in  error.  F.  S.  Murphy,  for  de- 
fendant in  error. 

*Breese,  J.     We  are  of  opinion  that  process  against  [281*] 
a  garnishee,  in  aid  of  a  suit  at  law,  wherein  an  execu- 
tion has  been  returned  "  nulla  hona"  is  not  original  process, 
and  therefore,  under  the  excise  law,  was  not  required  to  be 
stamped.     Mich.  Central  B.  B.  v.  Keohane,  31  111.,  147. 

Upon  the  other  point,  dismissing  the  interpleader  of  Susan- 

46  id.,  18;  Hay  v.  Haines,  56  id.,  342;  Hazelbaker  v.  Goodfellow,  64  id., 
238;  Martin  v.  Rodson,  65  id.,  129;  Jassoy  v.  Delias,  id.,  469;  McDavid  v. 
Adams,  77  id.,  155;  Kase  v.  Painter,  id.,  543.  See,  also,  Ewell's  Lead. 
Cases,  351-356,  and  notes.  See,  however,  now,  Rev.  Stat.,  1874,  p.  576,  sec.  7. 
The  act  of  1869,  in  relation  to  this  subject,  was  not  retroactive  in  its 
operation.    McDavid  v.  Adams,  77  111.,  155 ;  Kase  v.  Painter,  id  ,  543. 
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nah  Adams,  we  see  no  error.  Her  claim  is  not  embraced  in 
the  act  of  eighteen  hundred  and  sixty-one,  to  protect  married 
women  in  their  separate  property.  That  act  applies  only  to 
property  real  and  personal,  and  the  rents,  issues,  increase  and 
profits  thereof,  but  not  to  her  earnings  —  they  belong  to  the 
husband,  and  he  alone  is  entitled  to  them.  Sess.  Laws,  1861, 
p.  143. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Great  Western  Railroad  Company  vs.  Isaac  Hanks. 

Pleading  :  Averment  of  breach  of  duty  in  action  against  railway  for  fail- 
ure to  fence  its  road. 
In  an  action  against  a  railway  company  under  the  statute  (Scates*  Comp., 
953),  requiring  every  railway  company,  "  within  six  months  after  the 
lines  of  such  railroad,  or  any  part  thereof  are  opened,"  to  erect  and 
thereafter  maintain  fences  on  the  sides  of  its  road ;  where  the  declara- 
tion, after  the  ordinary  preamble,  proceeded  as  follows :  "  Neverthe- 
less, more  than  six  months  after  said  railroad  was  in  use,  to  wit,  on  the 
first  day  of  May,  1864,  the  said  defendant  neglected  to  erect,"  etc.: 
Held,  that  the  averment  of  a  breach  of  duty  was  sufficient  on  general 
demurrer. 

Same  :  Averment  as  to  place  where  the  animal  got  on  the  railroad. 
Where  the  declaration  in  such  case,  after  setting  forth  the  duty  of  the 
company  to  fence,  and  its  failure  to  do  so,  proceeded  as  follows:  "  By 
means  whereof  one  steer  *  *  *  strayed  and  got  on  said  railroad, 
without  the  limits  of  towns,  cities  and  villages,  and  not  at  the  road 
crossings  or  public  highways;"  and  then  averred  that  defendjmt 
caused  its  death  by  running  over  it  with  its  cars;  to  which  it  was  ob- 
jected that  the  declaration  did  not  show  that  it  was  not  killed  in  one 
of  the  places  excepted  by  the  statute,  but  only  that  it  got  on  the  road 
at  a  place  "  without  the  limits  of  towns,"  etc. :  Held,  that  the  declar- 
ation was  sufficient,  the  place  where  it  got  on  being  the  important 
matter,  and  not  where  it  was  killed. 

Same  :    Negative  of  exception  in  the  statute. 

In  such  an  action  it  is  only  necessary  in  the  declaration  to  negative  the 
killing  in  the  excepted  places  enumerated  in  the  enacting  clause,  and 
not  those  also  at  the  end  of  the  first  section  of  the  statute.     Chicago, 
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B.  &  q.  B.  B.  Co.  v.  Carter,  20  111.,  390,  followed,  and  Ohio  &  Miss.  B. 
B.  Co.  v.  Brown,  23  111.,  94,  and  Great  Western  B.  B.  Co.  v.  Bacon,  30 
111.,  347,  explained. 

Same  :  Same  :  General  rule. 
Where  there  is  an  exception  in  the  enacting  clause  of  a  statute,  the 
plaintiff  suing  under  it  must  show  that  the  defendant  is  not  within 
the  exception ;  but  if  there  be  an  exception  in  a  subsequent  clause, 
that  is  a  matter  of  defense,  and  the  other  party  must  show  it,  to  ex- 
empt himself  from  the  penalty.  Chicago,  B.  &  Q.  B.  B.  Co.  v.  Carter, 
20  111.,  390,  followed. 

Error  to  Circuit  Court  of  Macon  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Nelson  <&  Roby,  for  appellant.    Post  dk  Buckingham,  for 
appellee. 

^Lawrence,  J.  This  was  an  action  for  killing  a  [282*] 
6teer,  brought  by  the  appellee  against  the  appellant, 
under  the  statute  to  be  found  on  page  953  of  Scates'  Compila- 
tion, requiring  railway  companies  to  fence  their  roads.  The 
appellant  demurred  to  the  declaration,  the  demurrer  was  over- 
ruled, and  there  was  final  judgment  against  the  appellant,  who 
abided  by  the  demurrer.  The  only  questions  before  us  relate 
to  the  sufficiency  of  the  declaration. 

*It  is  objected,  first,  that  there  is  not  a  sufficient  aver-  [283*] 
ment  that  the  road  had  been  open  for  use  six  months. 
The  declaration,  after  the  ordinary  preamble,  proceeds  as  fol- 
lows :  "  Nevertheless,  more  than  six  months  after  said  rail- 
road was  in  use,  to  wit,  on  the  1st  day  of  May,  1864,  the  said 
defendant  neglected  to  erect,"  etc.  The  statute  reads,  every 
railroad  company,  "shall,  within  six  months  after  the  lines  of 
such  railroad  or  any  part  thereof  are  opened,  erect,  and  there- 
after maintain,"  etc.  The  averment  follows  the  language  of 
the  statute,  in  showing  a  breach  of  duty  on  the  part  of  the 
road,  and  is  sufficient  on  general  demurrer. 

The  declaration,  after  setting  forth  the  duty  of  the  company 
to  fence,  and  its  failure  to  do  so,  proceeds  as  follows :  "  by 
means  whereof,  one  steer,  the  property  of  the  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  $100,  strayed  and  got  on  said 
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railroad,  without  the  limits  of  towns,  cities  and  villages,  and 
not  at  the  road  crossings  or  public  highways,"  and  the  pleader 
then  proceeds  to  show  that  the  defendant  caused  the  death  of 
said  steer  by  running  over  it  with  a  train  of  cars.  It  is  ob- 
jected that  the  declaration  does  not  show  the  steer  was  not 
killed  in  one  of  the  places  excepted  by  the  statute,  but  only 
that  it  got  on  the  road  at  a  place  "  without  the  limits  of  towns," 
etc.  It  is  urged  that  it  is  not  important  where  it  got  on  the 
track,  but  where  it  was  killed.  On  the  contrary,  the  place 
where  it  got  on  is  the  precise  thing  to  be  considered.  It  was 
to  prevent  animals  from  straying  upon  the  track,  that  the 
company  was  required  to  build  the  fences.  Whether,  after 
once  getting  upon  the  track,  through  the  negligence  of  the 
company,  they  wander  to  a  road  crossing  before  being  struck 
by  the  locomotive,  is  wholly  immaterial. 

It  is  also  urged  that  the  declaration  is  defective  because  it 
does  net  negative  the  killing  in  the  excepted  places  enumer- 
ated at  the  end  of  the  first  section  of  the  statute,  as  well  as  in 
those  named  in  the  enacting  clause,  and  it  is  insisted  that  the 
case  of  the  0.,  B.  <&  Q.  R.  R.  v.  Carter,  20  111.,  390,  is  over- 
ruled by  the  0.  d?  M.  R.  R.  v.  Brown,  23   111.,  94,  and  the 

G.  W.  R.  R.  v.  Bacon,  30  111.,  352.     The  first  case 
[284*]  quoted  and  applied  *the  following  rule  from  Chitty, 

p.  223:  "that  where  there  is  an  exception  in  the 
enacting  clause  of  a  statute,  the  plaintiff,  suing  under  it,  must 
show  that  the  defendant  is  not  within  the  exception;  but  if 
there  be  an  exception  in  a  subsequent  clause,  that  is  a  matter 
of  defense,  and  the  other  party  must  show  it,  to  exempt  him- 
self from  the  penalty."  It  is  an  error  to  suppose  this  case 
has  been  overruled.  On  the  contrary,  the  court  in  the  case  in 
23  111.,  quote  it  approvingly,  and  decide  the  case  before  them 
on  the  ground  that  there  was  no  evidence  that  the  road  had 
been  in  use  six  months,  or  that  the  horses  were  not  killed  at 
a  road  crossing,  or  within  a  town,  city  or  village.  It  is  true 
the  court  adds  to  the  last  sentence  the  words,  "  or  more  than 
five  miles  from  a  settlement,"  but  it  was  doubtless  inadvert- 
ently done,  under  the  impression  that  this  exception,  like  the 
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others,  came  within  the  enacting  clause.  It  was  wholly  im- 
material, as  there  was  no  evidence  on  the  other  points. 

So  in  the  case  in  the  30th  111.,  the  point  before  the  court 
was,  on  which  party  was  the  burden  of  proof,  as  to  the  question 
whether  there  was  a  contract  between  the  company  and  the 
proprietor  of  the  land,  that  the  latter  should  fence  the  road? 
The  court  decided  that  if  there  was  a  contract,  the  company 
must  show  it  on  the  ground  that  it  was  a  fact  peculiarily 
within  its  knowledge  and  power  to  prove.  The  decision  and 
the  reason  were  both  unquestionably  valid.  In  the  outset  of 
the  opinion,  the  court,  in  referring  to  the  exceptions  in  the 
statute,  say,  "  we  have  repeatedly  held  that  it  was  necessary, 
in  pleading,  to  negative  all  these  exceptions."  This,  however, 
was  an  error,  as  the  court  had  thus  held,  only  in  regard  to  the 
exceptions  contained  in  the  enacting  clause.  But  it  was  an 
unimportant  error,  since  the  point  before  the  court  was  de- 
cided precisely  as  it  would  have  been  had  the  court  stated  that 
a  contract  by  the  owner  of  the  land  to  fence  it  was  to  be 
pleaded  as  well  as  proved  by  the  defendant,  which  is  unques- 
tionably the  true  rule.  There  is  nothing  in  the  points  de- 
cided in  these  last  two  cases  inconsistent  with  the  rule  of 
pleading  laid  down  in  20th  111.,  and  to  that  rule,  which  we 
deem  correct,  we  adhere. 

Judgment  affirmed. 


*Mary  "White  vs.  Michael  B.  Clark,  and  Martin     [285*] 

I.  Clakk. 

Homestead:     Under  act  of  1857,  wife  must  join  in  release. 
Under  the  amendatory  homestead  act  of  1857,  it  is  necessary  that  the  wife 
should  join  with  the  husband  to  relinquish  the  right  to  claim  the 
homestead;  and  until  she  joins  in  the  release,  her  homestead  rights 
are  not  affected. 

Same  :    Abandonment} 
When  the  husband  alone  executes  a  conveyance  of  the  homestead  oc- 

1  See  Brown  v.  Coon,  ante,  243,  and  note. 
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cupied  by  himself  and  wife,  and  subsequently  abandons  his  wife 
leaving  her  in  the  occupancy  of  the  homestead,  but  it  does  not  appear 
that  he  has  acquired  another  home,  or  that  he  does  not  regard  the 
homestead  as  his  residence,  this  does  not  constitute  an  abandonment 
of  the  homestead. 

Same  :    Ejectment  for,  by  purchaser  at  execution  sale;  proofs  required. 

When  the  defendant,  in  ejectment  for  premises  claimed  as  a  homestead, 
shows  that  he  was  the  head  of  a  family,  is  a  householder,  and  owned 
and  occupied  the  lot  of  ground  as  a  residence,  when  the  judgment 
was  rendered  or  the  deed  or  mortgage  was  given,  and  the  right  to 
claim  the  benefit  of  the  act  has  not  been  released,  he  has  brought  him- 
self prima  facie  within  the  provisions  of  the  law,  and  to  overcome  his 
prima  facie  case,  the  plaintiff  must  show  that  it  falls  within  some  of 
the  exceptions  which  render  it  liable,  as  that  the  debt  for  which  it 
was  sold  accrued  before  the  passage  of  the  act,  or  that  it  was  created 
for  the  purchase  or  improvement  of  the  premises. 

Error  to  Circuit  Court  of  McDonough  County. 

Ejectment  by  defendants  in  error  against  plaintiff  in  error 
to  recover  certain  premises  claimed  by  the  defendants  as  a 
homestead. 

The  case  is  sufficiently  stated  in  the  opinion. 

Hay  dfc  Cullom,  for  plaintiff  in  error.  John  S.  Bailey, 
for  defendants  in  error. 

[288*]  *  Walker,  C.  J.  The  evidence  shows  that  the  prem- 
ises in  controversy  were  conveyed  to  Thomas  White, 
the  husband  of  plaintiff  in  error,  in  the  year  1855,  and  that 
he  conveyed  the  same  to  Stephen  A.  White,  in  October,  1857. 
But  the  plaintiff  in  error  did  not  join  in  the  deed  or  in  any  man- 
ner relinquish  her  right  to  claim  the  benefit  of  the  homestead 
act.  She  continued  to  occupy  the  premises  until  the  com- 
mencement  of  the  suit,  and  until  the  trial  in  the  court  below. 
It  further  appears,  that  N.  B.  Worsley,  Thomas  White,  and 
Stephen  A.  White,  confessed  a  judgment  at  the  October  term, 
1857,  of  the  McDonough  circuit  court,  in  favor  of  defendants 
in  error;  that  they  sued  out  execution;  had  the  property 
levied  upon  and  sold,  when  they  became  the  purchasers;  and 
it  not  having  been  redeemed,  they  obtained  a  sheriff's  deed, 
upon  which  this  recovery  was  had  in  the  circuit  court.  It 
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also  appears  that  the  premises  were  enclosed  and  occupied  by 
Thomas  White  and  plaintiff  in  error  as  their  homestead  at 
and  previous  to  the  time  of  the  conveyance  to  Stephen  A. 
"White.  That  Thomas  White  abandoned  plaintiff  iu  error  in 
August,  1860,  and  continued,  absent  until  in  December,  1861, 
when  he  returned  and  lived  with  her  for  a  short  time,  and 
again  abandoned  her.  That  she  has  never  abandoned  the 
place,  but  has  continued  to  reside  thereon.  That  the  premises 
do  not  exceed  one  thousand  dollars  in  value. 

Under  the  amendatory  act  of  1857,  it  is  necessary  that  the 
wife  should  join  with  the  husband  to  relinquish  the  right  to 
claim  the  homestead.  Until  she  joins  in  the  release  her  home- 
stead rights  are  not  affected.  It  appears  from  the  evidence  that 
this  was  a  homestead  occupied  by  husband  and  wife  when  he 
conveyed  to  Stephen  A.  White,  and  continued  to  be  for  nearly 
three  years  afterward,  before  he  abandoned  plaintiff  in  error, 
she  still  continuing  to  occupy  it  as  such.  Notwithstanding 
^Thomas  White  has  abandoned  plaintiff  in  error,  it  does  not 
appear  that  he  has  acquired  another  home,  or  that  he 
does  not  ^regard  this  as  his  residence,  and  it  is  occu-  [289*] 
pied  and  claimed  by  the  wife  as  the  homestead  of  the 
family.  It  was  said  in  the  case  of  Moore  v.  Dunning,  29  111, 
130,  that  the  desertion  of  the  family  by  the  husband,  still 
leaving  his  family  occupying  the  homestead,  is  not  an  aban- 
donment of  the  homestead.  So  in  this  case,  White  left  his 
wife  in  possession  of  the  homestead,  and  it  remained  such 
unaffected  by  his  desertion. 

It  being  a  homestead  and  having  been  sold  under  execution, 
we  are  now  asked  to  presume  that  the  debt  for  which  it  was 
sold  accrued  before  the  passage  of  the  act,  or  that  it  was  created 
for  the  "purchase  or  improvement  of  the  premises.  In  the  case 
of  Stevenson  v.  Marony,  29  111.,  532,  it  was  held,  that  when 
the  defendant  was  in  possession  of  premises  as  a  homestead, 
and  was  within  the  provisions  of  the  statute  in  other  respects, 
it  devolved  upon  the  plaintiff  to  show  that  his  debt  was  created 
for  the  purchase  or  the  improvement  of  the  homestead,  before 
he  could  subject  it  to  sale  in  satisfaction  of  his  judgment. 
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And  it  was  for  the  reason  that  the  averment  is  an  affirmative 
fact,  more  easily  proved  than  the  negative  of  the  proposition. 
The  same  reason  applies  to  the  averment  that  the  debt  accrued 
before  the  adoption  of  the  law  of  1851.  And  this  fact,  like 
the  others,  should  be  proved  by  the  plaintiff,  and  failing  to  do 
so,  it  will  be  presumed  not  to  be  true. 

When  the  defendant  shows  that  he  was  the  head  of  a  family, 
is  a  householder,  and  owned  and  occupied  the  lot  of  ground  as 
a  residence,  when  the  judgment  was  rendered  or  the  deed  or 
mortgage  was  given,  and  the  right  to  claim  the  benefit  of  the 
act  has  not  been  released,  he  has  brought  himself  prima  facie 
within  the  provisions  of  the  law.  And  to  overcome  Ins  prima 
facie  case,  the  plaintiff  must  show  that  it  falls  within  some  of 
the  exceptions  which  render  it  liable.  In  this  case,  defend- 
ants in  error  failed  to  make  any  such  proof,  and  have  for  this 
reason  failed  to  make  out  their  case.  The  court  below  there- 
fore erred  in  rendering  judgment  in  favor  of  defendants  in 
error,  and  it  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[290*]       *  Charles  L.  Smith  et  al.  vs.  The  People  of  the 
State  of  Illinois. 

Criminal  Law  :  Requisites  of  copy  of  indictment  on  change  of  venue. 
Where  an  indictment  was  found  by  the  grand  jury  of  Coles  county 
against  seven  persons,  and  five  of  the  defendants  obtained  a  change  of 
venue  to  Edgar  county,  and  the  indictment  certified  to  the  Circuit 
Court  of  Edgar  county  from  the  Coles  Circuit  Court  was  against  six 
persons  only,  the  name  of  one  of  the  seven  being  omitted,  upon  which, 
said  five  defendants  were  tried  and  convicted:  Held,  that  having 
been  tried  on  an  indictment  which  had  not  been  found  by  the  grand 
jury,  the  conviction  was  erroneous.  It  was  the  duty  of  the  state's  at- 
torney, on  perceiving  the  defect  in  the  indictment  as  certified,  to  have 
alleged  a  diminution  of  the  record,  and  thus  have  obtained  a  correct 
copy. 

Error  to  Circuit  Court  of  Edgar  County. 
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The  case  is  sufficiently  stated  in  the  opinion. 
Allison  <&  Moulton,  for  plaintiffs  in  error.     J.  B.  White, 
State's  Attorney,  for  the  people. 

*  Bbeese,  J.  This  record  shows  that  an  indictment  [292*] 
for  a  riot  was  found  by  the  grand  jury  of  Coles  county, 
at  the  October  term,  1861,  of  the  circuit  court  of  that  county, 
against  seven  persons  named  therein.  Five  of  the  defendants 
obtained  a  change  of  venue  to  Edgar  county.  The  indictment, 
certified  to  the  Edgar  circuit  court,  from  the  Coles  circuit 
court,  was  against  six  persons  only,  the  name  of  one  of  the 
seven  being  omitted. 

On  this  indictment,  the  defendants,  who  had  obtained  a 
change  of  venue,  went  to  trial  in  Edgar  county,  and  were  con- 
victed. A  motion  for  a  new  trial  was  entered  and  overruled, 
whereupon  a  motion  in  arrest  of  judgment  was  made,  which 
was  also  overruled,  and  a  fine  imposed  on  each  of  the  de- 
fendants. 

The  case  is  brought  here  by  writ  of  error,  and  these  rulinga 
of  the  court,  assigned  as  error. 

Upon  the  first  point,  as  the  evidence  is  not  preserved,  we 
cannot  say  a  new  trial  should  have  been  granted,  or  that  any 
injustice  has  been  done  by  the  verdict. 

On  the  other  point,  it  appears  the  defendants  were  tried  on 
an  indictment  which  had  not  been  found  by  the  grand  jury. 
The  one  found  and  presented  by  the  grand  jury  to  the  Coles 
circuit  court  was  against  seven  persons ;  the  one  on  which  the 
defendants  were  tried  was  against  six  of  those  persons,  and  if 
for  the  same  offense,  a  recovery  or  judgment  in  the  one  case 
could  not  be  pleaded  in  bar  of  a  judgment  in  the  other. 

For  this  reason  the  judgment  must  be  reversed  and  the 
cause  remanded.  It  was  the  duty  of  the  state's  attorney,  on 
perceiving  the  defect  in  the  indictment  certified  to  the  Edgar 
circuit  court,  to  have  alleged  a  diminution  of  the  record,  and 
thus  have  obtained  a  full  and  correct  copy  from  Coles  county. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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[293*]     *Williaiv.  Rankin  et  al.  vs.  Rhodes  Rankin. 

Chancery  Practice  :  A  reference  construed  to  be  such  only,  and  not  an  ar- 
bitration. 
Where  a  decree  was  rendered  by  consent  of  parties,  referring  the  cause 
to  the  master  "  for  hearing  and  determination  on  the  merits,"  and 
requiring  him  "  to  render  a  decree  on  the  merits,  and  report  the  same," 
which  it  was  insisted  must  be  considered  as  an  arbitration  and  award 
by  which  the  parties  were  concluded :  Held,  that  even  if  it  could  be 
considered  an  award,  the  parties  mast  be  left  to  their  common  law 
remedies,  as  it  is  only  upon  awards  made  in  pursuance  of  the  statute 
that  the  court  can  pronounce  a  judgment  or  decree:  but  that  although 
the  reference  was  much  broader  than  common,  it  could  only  be  con- 
sidered as  a  reference  for  the  opinion  of  the  master,  and  for  the  prep- 
aration  of  a  decree  by  him,  subject  to  the  supervision  of  the  court  to 
which  he  was  required  to  report. 

Wills  :    Power  thereby  conferred  upon  executor  to  sell  land. 
Where  testator  directs  his  estate  to  be  disposed  of  for  certain  purposes, 
without  declaring  by  whom  the  sale  shall  be  made,  if,  in  the  absence 
of  such  a  declaration,  the  proceeds  be  distributable   by  the  executor, 
he  will  have  the  power  by  implication. 

Equitable  Conversion. 

What  ought  to  be  done  is  considered  in  equity  as  done.  Every  person, 
therefore,  claiming  property  under  an  instrument  directing  its  con- 
version, must  take  it  in  the  character  which  that  instrument  has  im- 
pressed upon  it.  Where,  therefore,  land  is  directed  to  be  sold,  and  its 
proceeds  divided  among  certain  persons  named  in  the  will,  this  is  to 
be  considered  as  a  bequest  of  money. 

Same  ;  and  Power  to  Sell  Conferred  by  Will. 
In  this  case  the  testator,  in  his  will,  directed  his  farm  to  be  disposed  of 
to  the  very  best  advantage,  either  in  a  body  or  divided  into  lots,  and 
the  proceeds  thereof  to  be  divided  into  five  equal  parts,  and  given  to 
certain  specified  persons;  but  the  will  did  not  declare  by  whom  the 
sale  should  be  made :  Held,  that  it  was  to  be  considered  as  a  bequest 
of  money ;  that  it  was  a  fund  distributable  by  the  executors  to  the  leg- 
atees ;  and,  therefore,  that  they  had  power  to  make  the  sale  without  in- 
voking the  aid  of  a  court  of  equity. 

Error  to  Circuit  Court  of  Fulton  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Ross   (&  Winter,  for  plaintiffs   in  error.      Goudy,  Juddj 
Boyd,  <&  James,  for  defendant  in  error. 
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*Lawrence,  J.  In  1852,  John  Rankin  died,  in  Ful-  [297*] 
ton  county,  leaving  a  will,  which  contained  the  follow- 
ing clause:  "  My  farm,  thirty -five  acres  and  upwards,  to  be  dis- 
posed of  to  the  very  best  advantage,  either  in  a  body  or  divided 
into  lots,  and  the  proceeds  thereof  to  be  divided  into  four 
equal  parts,  as  follows:  One-fourth  to  be  divided  equally 
among  and  given  to  the  heirs  of  my  son  Stephen;  one-fourth 
to  be  given  to  my  son  William;  one-fourth  to  be  given  to  my 
son  Rhodes ;  and  one-fourth,  or  the  balance  of  the  proceeds  of 
said  land,  to  be  given  to  my  daughter  Abigail."  He  appointed, 
as  his  executors,  his  son  and  son-in-law,  William  Rankin  and 
Joseph  Beans,  who  duly  qualified,  and,  in  1853,  as  such  execu- 
tors, sold  said  land  at  public  auction,  after  advertising  the  sale 
by  posting  notices,  and  by  publication  in  a  newspaper.  This 
bill  is  filed  by  Rhodes  Rankin,  one  of  said  devisees,  for  the 
purpose  of  setting  aside  said  sale.  It  charges  fraud  in  the 
sale,  but  these  allegations  are  unsustained  by  proof,  and,  in 
their  brief,  the  counsel  for  the  complainant  rest  their  case,  as 
to  its  merits,  entirely  on  the  question  whether  the  clause  of 
the  will,  above  quoted,  authorized  the  executors  to  make  the 
sale  without  invoking  the  aid  of  a  court  of  equity. 

They  first,  however,  raise  a  preliminary  point  upon 
the  report  *of  the  master  in  chancery.  A  decree  was  [298*] 
rendered  by  the  court  below,  by  consent  of  parties,  re- 
ferring the  case  to  the  master,  "  for  hearing  and  determination 
on  the  merits,"  and  requiring  him  "  to  render  a  decree  on  the 
merits,  and  report  the  same."  It  is  urged  by  the  counsel  for 
the  defendant  in  error,  complainant  below,  that  this  is  to  be 
considered  as  an  arbitration  and  award,  by  which  the  parties 
are  concluded.  Even  if  it  could  be  considered  as  an  award, 
the  parties  must  be  left  to  their  common  law  remedies.  It  is 
only  upon  awards  made  in  pursuance  of  our  statute,  that  the 
court  can  pronounce  a  judgment  or  decree.  Low  v.  N~oltey 
15  111.,  368.  In  that  case,  the  parties  had  agreed  that  the 
court  should  enter  judgment  upon  the  award,  but  exceptions 
being  taken,  the  court  refused.  Here,  the  party  claiming  the 
benefit  of  the  award  is  the  complainant  who  asks  the  decree. 
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For  that  purpose  the  award  is  unavailing.  The  statute  re- 
quires a  suit  pending  in  court,  if  referred  to  arbitration,  to  be 
submitted  to  three  arbitrators.  In  this,  as  in  other  respects, 
the  award,  if  it  could  be  so  called,  does  not  conform  to  the 
statute.  It  is  not,  however,  to  be  supposed  that  the  parties 
intended  anything  more  than  an  ordinary  reference  to  a  mas 
ter,  for  the  purposes  of  a  report,  to  which  exceptions  could  be 
filed,  according  to  the  usual  practice.  The  reference  is  much 
broader  than  is  common,  but  can  still  be  only  considered  as  a 
reference  for  the  opinion  of  the  master,  and  for  the  prepara- 
tion of  a  decree  by  him,  subject  to  the  supervision  of  the  court, 
to  which  he  is  required  to  report.  In  England,  and  in  some 
of  our  sister  states,  there  are  certain  classes  of  questions,  ju- 
dicial in  their  character,  which  are  always  referred  to  masters, 
such  as  exceptions  to  bills  for  scandal  or  impertinence,  or  ex- 
ceptions to  depositions.  This  practice  is  also  adopted  by 
some  of  our  circuit  judges,  but  the  action  of  the  master  is  of 
course  always  subject  to  the  supervision  of  the  court. 

We  now  come  to  the  construction  of  the  will.  No  question 
can  be,  nor  indeed  is  made,  as  to  the  intent  of  the  testator  that 
the  land  should  be  sold.  But  it  is  urged  that  the  executors 
had  no  power  to  make  the  sale.  "  It  sometimes  happens,' ' 
says  "Williams  on  Executors,  p.  413,  "  that  a  testator 
[299*]  directs  his  ^estate  to  be  disposed  of  for  certain  pur- 
poses, without  declaring  by  whom  the  sale  shall  be 
made.  In  the  absence  of  such  a  declaration,  if  the  proceeds 
he  distributable  by  the  executor,  he  shall  have  the  power  by 
implication.  Thus  a  power  in  a  will  to  sell  or  mortgage,  with- 
out naming  a  donee,  will,  unless  a  contrary  intention  appear, 
vest  in  the  executor,  if  the  fund  is  to  be  distributable  by  I  im, 
either  for  the  payment  of  debts  or  legacies."  This  principle 
is  well  settled,  and  is  not  controverted  by  the  counsel  for  the 
defendant  in  error,  but  it  is  contended  that  the  proceeds  of 
this  sale  were  not  distributable  by  the  executors.  The  same 
learned  author  whom  we  have  already  quoted,  on  page  114, 
uses  the  following  language:  " It  is  an  established  doctrine 
in  courts  of  equity,  that  things  shall  be  considered  as  actually 
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done,  which  ought  to  have  been  done,  and  it  is  with  reference 
to  this  principle  that  land  is  under  some  circumstances  re- 
garded as  money,  and  money  as  land.  It  is  laid  down  by  Sir 
Thomas  Sewell,  in  Fletcher  v.  Ashbumer,  1  Bro.  C.  C,  497, 
*  that  nothing  was  better  established  than  this  principle,  that 
money  directed  to  be  employed  in  the  purchase  of  land,  and 
land  directed  to  be  sold  and  turned  into  money,  are  to  be  con- 
sidered as  that  species  of  property  into  which  they  are  directed 
to  be  converted.'  It  follows,  therefore,  that  every  person, 
claiming  property  under  an  instrument  directing  its  conver- 
sion, must  take  it  in  the  character  which  that  instrument  has 
impressed  upon  it;  and  its  subsequent  devolution  and  disposi- 
tion will  be  governed  by  the  rules  applicable  to  that  species  of 
property."  This  principle  is  familiar  law,  and  has  been  recog- 
nized to  the  fullest  extent  by  this  court  in  Baker  v.  Copen- 
harger,  15  111.,  103,  and  January  v.  Smith,  29  id.,  116. 

This  principle  is  decisive  of  this  case.  The  land  was  di- 
rected to  be  sold,  and  its  proceeds  divided  among  certain  per- 
sons named  in  the  will.  It  was,  then,  to  be  considered  as  a 
bequest  of  money.  In  the  language  above  quoted,  and  the  ac- 
curacy of  which  was  approved  in  Wheldale  v.  Partridge,  5 
Yes.,  396,  "  it  is  to  be  considered  as  that  species  of  property 
into  which  it  was  directed  to  be  converted."  It  is,  then,  a 
fund  distributable  by  the  executors  to  the  devisees, 
and,  as  such,  passes  through  *their  hands  by  virtue  of  [300*] 
their  office.  This  gave  them  the  power  to  sell,  accord- 
ing to  the  principle  stated  above  in  Williams  on  Executors. 
The  same  principle  is  laid  down  in  the  4th  edition  of  Sugden 
on  Powers,  where  all  the  cases  are  collected.  The  case  of 
Bentham  v.  Wiltshire,  4  Mad.,  44,  cited  by  the  counsel  for  the 
defendant  in  error,  is  not  really  adverse  to  this,  because  there, 
the  estate  was  devised  to  the  wife  for  her  life,  to  be  sold  after 
her  decease,  and  the  money  to  be  then  distributed.  The  wife 
and  another  person  were  appointed,  by  the  will,  executors. 
The  court  held  they  had  no  power  to  sell,  and  gave,  as  the 
reason,  that  they  had  nothing  to  do  with  the  proceeds  of  the 
sale.     They  could  not  have,  because  the  sale  was  not  to  take 
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place  until  after  the  death  of  one  of  the  executors.  The  case 
is  in  perfect  harmony  with  the  principles  above  set  forth. 

It  is  urged  that  moneys  proceeding  from  the  sale  of  real 
estate,  directed  to  be  divided  among  the  testator's  children,  are 
not  legacies.  "  Of  legacies,"  says  Toller  on  Executors,  p.  301, 
"there  are  two  descriptions:  a  general  legacy  and  a  specific 
legacy.  The  former  appellation  is  expressive  of  such  as  are 
pecuniary,  or  merely  of  quantity."  "  A  mere  bequest  of  quan- 
tity, whether  of  money  or  of  any  other  chattel,  is  a  general 
legacy,  as  of  a  quantity  of  stock.  And  where  the  testator  has 
not  such  stock  at  his  death,  such  bequest  amounts  to  a  direc- 
tion to  the  executor  to  procure  so  much  sto'ck  for  the  legatee." 
The  same  distinction  is  laid  down  in  other  text  writers.  4 
Bac.  Abr.,  337,  425;  2  BL  Com.,  512. 

This  was  a  bequest  of  the  proceeds  of  certain  real  estate, 
directed  by  the  testator  to  be  sold  for  the  purpose  of  conver- 
sion into  money.  In  the  view  of  a  court  of  chancery,  it  was 
a  bequest  of  money.  Had  it  been,  in  terms,  such  bequest,  it 
would  have  been  the  duty  of  the  executors  to  distribute  the 
fund  to  the  legatees,  and  it  clearly  follows,  from  the  princi- 
ples above  laid  down,  that  they  took  by  implication  a  power 
to  sell,  and  thus  convert  the  land  into  money,  and  distribute 
the  proceeds.  This  power  they  seem  to  have  exercised  fairly 
and  in  good  faith,  and  the  sale  by  them  should  be  sustained. 

Decree  reversed  and  case  remanded. 


[301*]  Solomon  Block  vs.  The  President  and  Trustees  of 
the  Town  of  Jacksonville. 

Municipal  Corporations  :  Town  ordinances,  how  proved. 
Under  the  26th  section  of  the  charter  (Priv.  Laws  1849,  128)  of  the  town 
of  Jacksonville,  declaring  that  any  ordinance  of  said  town  shall  be 
sufficiently  proved  in  any  court,  among  other  ways,  by  producing  a 
printed  copy  thereof,  taken  from  the  newspaper  in  which  by  said  sec- 
tion it  is  required  to  be  published,  provided,  the  same  purports  to  have 
been  done  by  authority  of  the  corporation,  where  the  printed  copy 
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read  in  evidence  from  the  newspaper  had  the  caption,  "  Published  by 
authority  of  the  corporation,"  and  the  ordinance  purported  to  have 
been  signed  by  the  president  of  the  board  and  countersigned  by  the 
clerk :  Held,  that  this  fulfilled  the  requirements  of  the  statute,  and 
rendered  it  admissible  in  evidence  under  the  charter. 

Same  :    Sale  of  spirituous  liquors  within  town  of  Jacksonville. 
The   corporate  authorities  of  the  town  of  Jacksonville  have  authority 
under  their  charter  to  declare  the  sale  of  intoxicating  drinks  within 
the  limits  of  the  town,  a  nuisance  (Goddard  v.  Town  of  Jacksonville, 
15  111.,  588,  and  other  cases,  followed). 

Internal  Revenue  License  :  No  protection  for  a  violation  of  a  state  law. 
By  the  64th  section  of  the  act  of  congress  of  1862,  requiring  dealers  in 
intoxicating  liquors  to  obtain  a  license,  and  section  67  declaring  that 
no  such  license  shall  be  construed  to  authorize  the  commencement 
or  continuance  of  such  business  in  any  state  in  which  it  is  specially 
prohibited  by  the  laws  thereof,  or  in  violation  of  the  laws  of  any 
state,  it  was  not  the  design  that  such  license  should  confer  a  power, 
but  only  to  tax  the  exercise  of  the  trade,  which  was  authorized,  or 
regulated,  by  state  authority ;  and  such  a  license  from  the  United 
States  affords  no  protection  against  a  prosecution  for  a  sale  of  intox- 
icating liquors  in  violation  of  a  state  law,  but  only  protects  the  ap- 
plicant from  penalty  for  failing  to  comply  with  the  requirements  of 
the  act  of  congress.  Congress  has  no  power  to  license  citizens  of  a 
state  to  violate  its  laws  regulating  its  own  internal  police. 

Same  :  Nor  of  a  town  ordinance. 
The  general  law  of  this  state  (Scares'  Comp.,  831)  prohibits  all  persons 
from  selling  intoxicating  liquors  without  first  obtaining  a  license  for 
the  purpose ;  and  also  confers  upon  the  corporate  authorities  of  towns 
the  exclusive  privilege  of  granting  such  license  within  their  corpo- 
rate limits.  The  charter  of  Jacksonville  also  expressly  empowers 
its  corporate  authorities  to  restrain,  prohibit  and  suppress  tippling 
houses  and  dram  shops,  and  to  license,  tax  and  regulate  groceries; 
and  when  a  license  to  sell  intoxicating  liquors  is  refused  or  granted 
by  them,  the  power  is  exercised  entirely  under  the  state  law.  Hence, 
an  internal  revenue  license  is  no  defense  to  a  prosecution  for  selling 
intoxicating  liquors  without  a  license,  in  violation  of  a  town  or- 
dinance. 

Practice  in  Supreme  Court  :    Exceptions. 
To  warrant  the  Supreme  Court  in  reviewing  decisions  of  the  circuit  court 
in  overruling  a  motion  to  quash  or  to  grant  a  new  trial,  exceptions 
must  not  only  be  taken,  but  must  be  preserved  in  the  record. 

Appeal  from  the  Circuit  Court  of  Morgan  county. 
This  action  was  originally  brought  by  appellees  against  ap- 
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pel  Ian  t,  before  a  justice  of  the  peace,  for  a  violation  of  a 
town  ordinance  by  the  sale  of  spirituous  liquors  without  a 
license.  The  judgment  in  justice's  court  and  in  the  circuit 
court,  to  which  the  case  was  appealed,  was  for  the  plaintiffs. 

The  case  is  sufficiently  stated  in  the  opinion. 

M.  McConnell,  for  appellant.  William  Brown,  for  ap- 
pellees. 

[303*]  ^"Walker,  C.  J.  It  is  first  insisted,  that  the  court 
erred  in  admitting  the  newspaper  publication  of  the 
ordinance,  under  which  the  recovery  was  sought.  Whether 
the  existence  and  validity  of  the  ordinance  was  sufficiently 
proved,  depends  upon  the  provisions  of  the  charter  of  the  town 
of  Jacksonville.  The  twenty- sixth  section  of  the  charter 
(Private  Laws  of  1849,  p.  128)  declares,  that  all  ordinances 
passed  by  the  board  shall  be  published  in  some  newspaper, 
published  in  the  town,  and  shall  not  be  in  force  until  so  pub- 
lished. And  that  such  ordinances  shall  be  sufficiently  proved 
in  any  court,  by  producing  a  copy  of  the  same,  certified  by 
the  clerk  of  the  corporation,  or  a  printed  copy  taken  from  the 
newspaper,  or  the  printed  pamphlet  in  which  the  same  had 
been  published,  provided  the  same  purports  to  have  been  done 
by  authority  of  the  corporation.  The  printed  copy  read  in 
evidence  from  the  newspaper  has  this  caption:  "  Published  by 
authority  of  the  corporation,"  and  the  ordinance  purports  to 
have  been  signed  by  the  president  of  the  board,  and  counter- 
signed by  the  clerk.  "We  think  such  a  caption,  attested  by  the 
signatures  of  these  officers,  fulfills  the  requirements  of  the 
statute.  Had  the  law  makers  designed  to  require  more  satis- 
factory proof  of  these  facts,  other  and  different  requirements 
would  have  been  imposed.  We  think  this  purported  to  be  a 
publication,  by  authority  of  the  corporation,  and  rendered  it 
admissible  in  evidence  under  the  charter. 

The  second  and  fourth  assignment  of  errors  questions  the 

authority  of  the  corporate  authorities  of  the  town,  under  their 

charter,  to  declare  the  sale  of  intoxicating  drinks  a  nuisance. 

In  considering  that  question,  we  feel  constrained  to  hold  that 
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the  authority  has  been  held,  by  previous  decisions  of  this 
court,  to  exist.  Goddard  v.  The  Town  of  Jacksonville,  15 
111.,  588 ;  Byers  v.  The  Trustees  of  Olney,  16  id.,  35 ;  Trus- 
tees of  Jacksonville  v.  Holland,  19  id.,  271;  The  City  of  Pe- 
l:in  v.  Smelzel,  21  id.,  464.  These  decisions  are  either  made 
under  this,  or  charters  having  similar  provisions  au- 
thorizing them  to  suppress  the  *sale  of  intoxicating  [304*] 
drinks.  These  cases,  running  through  so  long  a  period, 
and  never  having  been  modified,  we  regard  as  establishing  the 
right,  whatever  might  be  our  views,  were  the  question  before 
us  for  the  first  time  for  determination.  And  we  feel  com- 
pelled to  adhere  to  the  construction  there  adopted. 

Do  the  third  and  fourth  clauses  of  the  sixty-fourth  section 
of  the  act  of  congress,  relating  to  direct  and  excise  taxes, 
adopted  in  1862,  confer  power  under  the  license  there  author- 
ized to  be  issued,  to  sell  liquors?  These  clauses  of  that  sec- 
tion require  both  retail  and  wholesale  dealers  in  intoxicating 
liquors  to  obtain  a  license,1  but  do  not  in  terms  authorize  the 
sale  contrary  to  the  laws  of  the  state.  And  the  sixty-seventh 
section  of  the  act  declares,  that  no  such  license,  when  granted, 
shall  be  construed  to  authorize  the  commencement  or  contin- 
uance of  the  trade,  business,  occupation  or  employment 
named,  within  any  state  or  territory  in  which  it  is  or  shall  be 
specially  prohibited  by  the  laws  thereof,  or  in  violation  of  the 
laws  of  any  state  or  territory.  It  is  obvious  from  this  latter 
provision,  that  it  was  not  the  design  that  such  a  license  should 
confer  the  power,  but  only  to  tax  the  exercise  of  the  trade  or 
occupation,  which  was  authorized  or  regulated  by  state  author- 
ity. The  general  government  very  properly  recognizes  the 
power  of  the  state  governments  to  regulate  their  internal  po- 
lice, but  when  the  state  has  conferred  the  authority  to  sell  liq- 
uors, then  the  general  government  claims  the  right  to  tax  the 
exercise  of  the  business  thus  authorized.     When  the  state, 

1  On  the  trial  below,  the  defendant,  in  addition  to  his  offering  his  li- 
cense in  evidence,  offered  to  prove  that  he  was  an  importer  of  liquors ;  and 
that  the  sealed  bottle  of  liquor,  for  the  sale  of  which  this  action  was  brought, 
was  an  original  package  in  the  same  condition  as  when  imported. 
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in  the  exercise  of  an  undoubted  power,  lias,  however,  prohib- 
ited a  business,  congress  disclaims  all  intention  to  confer  the 
right  to  authorize  the  exercise  of  such  prohibited  business,  in 
opposition  to  the  state  laws.  But  when  the  sale  of  intoxicat- 
ing liquors  is  not  prohibited  by  state  authority,  the  general 
government  then  claims  the  right  to  impose  this  revenue  tax 
upon  the  exercise  of  the  occupation.  Otherwise  there  would 
necessarily  be  a  conflict  in  the  jurisdiction  of  the  two  govern- 
ments, that  would  lead  to  confusion,  if  not  to  conflict  of  juris- 
diction. Such  power  has  never,  since  the  organization  of  the 
government,  been  claimed  or  exercised.  It  has  been 
[305*]  ^admitted  in  the  past  by  statesmen  of  every  class,  as  well 
as  all  eminent  jurists,  that  each  state  has  the  sole  power 
of  regulating  their  own  internal  police ;  to  define  and  punish 
crime;  to  declare  and  enforce  the  rights  of  their  citizens;  and 
to  establish  the  relations,  and  prescribe  the  duties  of  their 
citizens.  It  has  never  been  supposed  that  congress  could  in- 
terfere with  or  exercise  such  a  power.  And  to  hold  that 
congress  could  license  citizens  of  a  state  to  violate  its  laws, 
would  be  an  invasion  of  the  constitutional  power  of  the  state, 
that  would  be  subversive  of  our  republican  form  of  govern- 
ment. 

It  is,  however,  insisted  that  the  laws  of  this  state  do  not 
prohibit  the  sale  of  intoxicating  liquors.  We  think  this  po- 
sition is  untenable.  The  general  law  of  the  state  prohibits  all 
persons  from  selling  such  liquors  without  first  obtaining  a 
license  for  the  purpose,  and  provides  the  mode  in  which  such 
license  may  be  obtained.  (Scates'  Comp.,  831.)  It  also  pro- 
vides, that  the  body  to  whom  application  is  made,  may  either 
reject  or  grant  the  same.  The  law  also  confers  upon  the  cor- 
porate authorities  of  towns,  the  exclusive  privilege  of  granting 
such  license,  within  their  corporate  limits.  And  the  charter 
of  Jacksonville,  in  express  terms,  empowers  them  to  restrain, 
prohibit  and  suppress  tippling  houses  and  dram  shops,  and  to 
license,  tax  and  regulate  groceries.  Having  conferred  upon 
them  this  power,  they,  under  the  general  law,  as  under  their 
charter,  have  the  right  to  grant  or  refuse  to  license  the  sale  of 
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intoxicating  liquors.  The  general  law  has  conferred  the  power 
on  the  county  court  to  grant  such  licenses  in  the  county,  and 
upon  the  president  and  trustees  of  incorporated  towns  the  ex- 
clusive privilege  within  the  limits  of  the  incorporation.  The 
legislature  has  then  designated  the  town  authorities  as  the 
persons  to  exercise  the  power  in  one  case,  and  the  county  au- 
thorities in  the  other.  And  when  refused  or  granted  by  ei- 
ther, the  power  is  exercised  entirely  under  the  state  law.  The 
president  and  trustees  are  made  the  officers  of  the  general  law, 
to  the  extent  of  their  jurisdiction,  precisely  as  are  the  county 
courts.  In  either  case,  the  granting  or  refusing  a  license,  is 
by  express  authority  of  the  general  law  regulating  that 
business.  And  a  *sale  without  obtaining  a  license  [306*] 
from  the  president  and  trustees,  by  a  citizen,  within 
its  limits,  is  prohibited  precisely  in  the  same  manner,  and  by 
the  same  authority,  as  a  sale  of  liquor  beyond  the  corporate 
limits  and  within  the  county,  without  obtaining  a  license  from 
the  county  authorities. 

Under  this  act  of  congress,  the  revenue  officer  will  not  hesi- 
tate to  grant  such  a  license  to  any  person  who  may  apply  and  * 
pay  for  the  same,  leaving  him  to  conform  his  actions  to  the 
requirements  of  the  municipal  regulations  of  the  state.  He 
will  not  undertake  to  determine  whether  the  applicant  has  the 
right,  under  the  laws  of  the  state,  to  exercise  the  business  of 
selling  intoxicating  liquors.  His  license  confers  no  power, 
but  protects  the  applicant  from  a  penalty  for  failing  to  comply 
with  the  requirements  of  the  law  of  congress.  This  is  the 
scope  of  the  act  of  congress,  and  the  party,  to  justify  his  ac- 
tion, can  alone  look  to  the  laws  of  his  state. 

We  are  not  able  to  find  in  this  record,  that  any  exception 
was  taken  to  the  judgment  of  the  court  below,  in  overruling 
the  motion  to  quash  the  proceeding,  or  to  grant  a  new  trial. 
To  authorize  this  court  to  review  such  decisions,  exceptions 
should  not  only  have  been  taken,  but  preserved  in  the  record. 

We  are,  after  a  careful  examination  of  this  record,  unable  to 
perceive  any  error  requiring  the  reversal  of  the  judgment  of 
the  court  below,  and  it  must,  therefore,  be  affirmed. 

Judgment  affirmed.  255 
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Joseph  B.  Pirkins,  use,  etc.,  vs.  Rosa  Rudolph,  and  Robert 

Rudolph. 

Surety  on  Replevin  Bond  :  Discharged  by  reference  to  arbitration. 
Where,  by  agreement  of  the  plaintiff  and  defendant  in  replevin  and  with- 
out the  knowledge  or  consent  of  the  surety  upon  the  replevin  bond, 
the  action  was  referred  by  order  of  court  to  arbitrators,  who  made- 
their  award  and  reported  the  same  to  the  court,  and  the  court,  with- 
out the  knowledge  or  consent  of  the  surety,  entered  judgment  in  the 
action  in  accordance  with  the  award,  in  favor  of  defendant  and 
against  the  plaintiff,  for  a  certain  sum  of  money:  Held,  that  the 
surety  was  discharged  from  liability  on  the  bond.  The  surety  in  the 
bond  undertook  only  that  the  principal  would  prosecute  his  suit  with 
effect  and  without  delay,  and  make  return  of  the  property  replevied, 
if  a  return  should  be  adjudged;  and  this  understanding  to  prosecute 
the  writ  with  effect  and  without  delay  had  express  reference  to  its 
prosecution  in  court,  and  not  privately  before;  arbitrators.  He  did 
not  undertake  to  pay  a  judgment  for  money,  in  amount  equal  to  the 
value  of  the  property  replevied,  and  that  without  an  investigation 
in  court. 

Error  to  Circuit  Court  of  Sangamon  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

N.  M.  Broadwell,  for  plaintiff  in  error.  Stewart,  Ed- 
wards <&  Brown,  and  John  E.  Posette,  for  defendants  in  er- 
ror. 

[309*]  *Breese,  J.  This  was  an  action  of  debt  upon  a  re- 
plevin bond,  in  the  usual  form,  to  which  the  de- 
[310*]  fendant  pleaded,  that  he  signed  the  bond  *as  surety; 
that  by  agreement  of  plaintiff  and  defendant  in  replev- 
in, and  without  his  knowledge  or  consent,  the  action  was  re- 
ferred, by  order  of  the  court,  to  arbitrators,  who  made  their 
award  and  reported  the  same  to  the  court,  without  defendant's 
knowledge  or  approbation,  and  that  the  court,  by  agreement  of 
the  parties,  without  defendant's  knowledge  or  approbation, 
entered  judgment  in  the  replevin  suit,  in  accordance  with  the 
award,  in  favor  of  the  defendant  in  replevin,  and  against  the 
plaintiff  therein,  for  the  sum  of  two  hundred  and  forty  dollars 
and  costs,  whereby  this  defendant  was  discharged  from  liabil- 
ity by  reason  orf  signing  the  bond. 
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A  demurrer  to  this  plea  was  overruled,  and  for  default  of 
other  replication,  judgment  was  rendered  against  the  plaintiff 
for  costs,  who  brings  the  case  hereby  writ  of  error,  and  assigns 
this  judgment  as  error. 

It  is  urged  by  the  plaintiff  in  error,  that  the  surety  in  such 
a  bond  expressly  stipulates  that  his  principal  shall  prosecute 
his  suit  with  effect  and  without  delay,  and  make  return  of  the 
property  if  the  court  so  order,  and  save  and  keep  the  sheriff 
harmless,  and  that  it  is  of  the  essence  of  his  contract,  to  make 
himself  answerable  for  his  principal's  conduct  of  the  suit,  be- 
fore it  culminates  in  a  judgment,  and  for  his  action  after  and 
under  the  judgment.  Hence  it  follows,  that  the  surety  is  bound 
by  all  the  steps  his  principal  may,  in  good  faith,  take  in  pro- 
moting the  suit,  and  is  bound  by  the  result  of  the  litigation 
thus  conducted;  and  if  the  court  had  jurisdiction  of  the  parties 
and  the  subject  matter  of  the  suit,  he  is  bound  by  all  the  or- 
ders and  judgments  of  the  court  in  the  cause.  That  the  sure- 
ty is  bound  by  all  the  modes  of  adjudication  within  the  sphere 
of  the  court,  known  to  the  law  at  the  time  the  bond  was  exe- 
cuted, upon  the  principle  that  the  law  in  force  when  a  contract 
is  made  forms  a  part  of  the  contract. 

Upon  the  first  point,  reference  is  made  to  the  case  of  Wills 
v.  Griffin,  2  Head  (Tenn.),  568.  "We  have  not  that  book  to 
examine,  yet  accord  the  general  principle,  as  announced. 

We  agree  also,  that  at  the  time  this  surety  bound  himself, 
it  was  competent  to  parties  to  agree  to  refer  any  suit  pending 
in  a  court  of  record,  to  arbitration. 

*The  question  then  is,  Does  the  submission  of  a  [311*] 
suit  in  replevin,  without  the  consent  of  the  surety  in 
the  bond,  discharge  him?  The  plaintiff  in  error  contends  it 
does  not,  and  refers  to  the  case  of  Moore  v.  jBowmaker,  1  Eng. 
Com.  Law  Rep.,  417.  We  find  the  case  reported  in  1  Eng. 
Com.  Law,  663,  and  the  note  of  it  is,  that  a  defendant  in  re- 
plevin does  not,  by  giving  time  to  the  plaintiff  in  replevin, 
discharge  the  sureties  in  the  replevin  bond,  which  is  not  the 
precise  point  made  here.  The  point  there  was,  that  although 
by  the  reference  to  arbitrators  time  had  been  given  to  the  ten- 
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ant,  there  was  no  analogy  in  such  case,  to  the  case  of  a  cred- 
itor giving  time  to  his  debtor,  without  the  consent  of  the 
surety,  as  the  surety  had  been  deprived  of  no  right,  or  placed 
in  no  worse  situation,  and  it  was  not  thought  to  have  any  re- 
semblance to  a  case  where  the  bail  are  prevented  from  sur- 
rendering the  principal,  since  it  is  not  in  the  power  of  a 
surety  in  a  replevin  bond  to  take  the  goods  and  restore  them 
to  the  avowant. 

We  find  a  case  in  25  Eng.  Com.  Law,  53,  Aldrich  v.  Har- 
per et  al.y  where  it  was  held  it  was  no  plea  to  an  action  against 
sureties  on  a  replevin  bond,  that  the  replevin  cause  was  re- 
ferred to  an  arbitrator,  and  that  he,  without  the  knowledge  of 
the  sureties,  gave  time  to  the  principal.  That  relief  might 
be  had  on  application  by  motion,  or  by  a  bill  in  equity. 

It  is  insisted  by  the  defendant  in  error  that  Moore  v.  Bow- 
maker  has  been  overruled,  and  he  cites  Bowmaker  v.  Moore 
et  al.,  1  Exch.,  355.  This  was  a  motion  for  an  injunction  to 
restrain  Moore  from  proceeding  at  law  in  an  action  on  a  com- 
mon replevin  bond  against  the  plaintiff,  the  same  case  cited 
above.  The  court  said  the  question  lay  in  a  narrow  compass. 
The  bond  was  conditioned  that  the  principal  should  prosecute 
his  writ  with  effect  against  the  landlord.  The  action  of  re- 
plevin is  in  fact  entered;  but  afterwards  an  agreement  is 
entered  into  between  the  landlord  and  tenant,  without  the 
concurrence  of  the  surety,  whereby  the  tenant  is  precluded 
from  proceeding  according  to  the  condition.  By  that  agree- 
ment, a  mode  is  chalked  out  for  ascertaining  and  arranging 
their  mutual  demands,  and  in  the  meantime,  all  pro- 
[312*]  ceedings  are  to  be  stayed;  so  that  the  *tenant  is  re- 
strained, by  the  act  of  the  landlord,  from  doing  that 
which  his  surety  has  engaged  he  shall  do.  It  turns  out  that 
the  same  parties  afterwards  agree  that  the  action  shall  pro- 
ceed, so  as  to  give  the  landlord  his  original  remedy  against 
the  surety;  but  that  is  what  we  cannot  suffer  after  what  has 
been  done.  When  the  agreement  of  reference  was  executed, 
the  bond,  as  against  the  surety,  was  functus  officio. 

On  a  review  of  these  cases  by  the  common  pleas,  the  first 
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two  having  originated  in  that  court,  Park,  J.,  in  the  case  of 
Archer  v.  Hale,  15  Eng.  Com.  Law,  42,  held  that  a  reference 
of  a  replevin  suit,  without  the  consent  of  the  surety  in  the  re- 
plevin bond,  discharged  the  sureties,  and  this  is  in  accordance 
with  the  case  cited  from  1  Exch.  Justice  Park  says,  the 
cases  from  the  Exchequer  were  never  mentioned  to  the  court 
when  they  made  the  decisions  in  Moore  v.  Bowmaker  and  in 
Aldridge  v.  Harper. 

This  case  of  Archer  v.  Hale,  affirming  the  correctness  of 
the  decision  in  1  Exch.,  establishes  the  doctrine  contended  for 
by  the  defendant  in  error. 

In  Coleman  v.  Wade  et  al.,  2  Selden  (N.  Y.),  cited  by  de- 
fendants in  error,  it  was  held  that  where  an  award  upon  a 
submission  between  a  creditor  and  principal  debtor  extends 
the  time  for  payment  by  the  debtor  beyond  that  fixed  in  the 
contract,  sureties  for  the  performance  of  the  contract  are  dis- 
charged. 

This  is  on  the  familiar  principle  that  giving  time  to  the 
principal  debtor  discharges  the  surety,  for  the  reason,  it  de- 
prives the  surety  of  the  privilege  of  paying  the  debt,  and  then 
bringing  his  action  against  the  principal. 

We  place  our  decision,  however,  on  the  ground  that  the 
surety  in  the  bond  undertook  only  that  the  principal  would 
prosecute  his  suit  with  effect  and  without  delay,  and  make  re 
turn  of  the  property  replevied,  if  a  return  should  be  adjudged. 
This  undertaking,  to  prosecute  the  suit  with  effect  and  with- 
out delay,  has  express  reference  to  its  prosecution  in  court, 
before  the  court,  and  not  privately,  before  arbitrators.  Had 
it  been  prosecuted  in  court,  as  it  would  have  been  without 
this  arrangement  to  arbitrate  between  the  plaintiff 
and  defendant,  the  court  *might  have  awarded  a  re-  [313*] 
turn  of  the  property,  which  would  have  enabled  the 
surety  to  take  the  necessary  steps  to  effect  a  redelivery  to  the 
officers,  or  to  secure  himself,  in  some  way,  on  the  issuing  of 
the  writ  of  retorno  hahendo.  He  did  not  undertake  to  pay  a 
judgment  for  money,  in  amount  equal  to  the  value  of  the 
property  replevied,  and  that  without  an  investigation  in  court. 
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These  being  the  views  entertained  bj  the  circuit  court,  its 
judgment  must  be  affirmed. 
Judgment  affirmed. 


William  C.  Goijdy  et  al.  vs.  John  Hall. 

Jurisdiction  of  Circuit  Court  :    Not  dependent  on  address  of  petition. 
The  action  of  the  circuit  court,  when  collaterally  called  in  question, 
will  be  referred  either  to  its  general  or  its  statutory  powers,  as  may 
be  necessary  to  sustain  its  jurisdiction,  and  without  reference  to  such 
a  mere  matter  of  form  as  the  address  of  the  petition. 
Same  :     Of  administrator's  petition  to  sell  land,  how  acquired. 
The  jurisdiction  of  the  subject  matter  of  the  petition  of  an  adminis- 
trator, for  leave  to  sell  real  estate  to  pay  debts,  is  acquired  by  filing 
the  petition,  and  jurisdiction  of  the  persons  by  publication  of  the 
notice.    Gibson  v.  Roll,  27  111.,  88,  approved. 
Infant  Defendants  ;    Jurisdiction  :    Guardian  ad  litem. 
The  fact  that  the  guardian  ad  litem  of  an  infant  defendant  does  not  an- 
swer for  the  infant  does  not  deprive  the  court  of  jurisdiction  over 
the  infant.1 

Practice  in  Circuit  Court:  Address  of  administrator's  petition  for  leave 
to  sell  land. 
The  address  of  an  administrator's  petition  to  the  circuit  court,  for  leave 
to  sell  land  for  the  payment  of  debts,  to  the  judge  "in  chancery  sit- 
ting," is  not  improper,  because  the  jurisdiction  invoked  is  of  an 
equitable  character,  and  this  species  of  business  is  always  transacted 
on  the  chancery  side  of  the  court. 

Administrator's  Sale  :  Notice  of  application  for  order  of  sale. 
Where,  in  an  administrator's  notice  of  application  for  an  order  of  sale, 
the  words  " State  of  Illinois"  did  not  appear  in  the  advertisement, 
nor  was  it  dated,  but  notice  was  published  for  the  requisite  time  in  a 
newspaper  in  Lewiston,  Fulton  county,  in  this  state,  that  application 
would  be  made  "  at  the  next  term  of  the  Fulton  county  circuit  court, 
to  be  holden  in  Lewiston  on  the  second  day  of  March  next,"  the  first 
publication  being  in  October  preceding  the  March  term,  at  which 
the  petition  was  filed:    Held,  that  the  notice  was  sufficient. 

Same  :    Same. 
It  is  no  objection  to  an  administrator's  notice  of  an  intended  application 
for  an  order  of  sale  of  real  estate,  that  no  particular  day  in  the  term 
on  which  the  petition  will  be  presented,  is  named  in  the  notice. 

1  See  E well's  Lead.  Cases,  235 
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Same  :  Effect  of  rev&rsal  of  decree. 
Where  the  court  has  jurisdiction  over  the  parties  and  the  subject  matter 
of  the  application  of  an  administrator  for  leave  to  sell  real  estate  to 
pay  debts,  a  subsequent  reversal  of  the  decree  under  which  a  sale 
has  been  made  will  not  divest  the  title  acquired  by  a  third  party  pur- 
chasing at  the  sale.1 

Appeal  from  Circuit  Court  of  Fulton  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

W,  C.  Goudy,  pro  se.    J.  8,  Bailey,  for  appellee. 

Lawrence,  J.  *This  is  an  action  of  ejectment,  in  [316*] 
which  the  plaintiffs  below,  who  are  also  the  plaintiffs 
in  error,  claimed  title  under  the  heirs  of  one  John  Fridley,  de- 
ceased, and  the  defendant  claimed  under  a  deed  from  his  ad- 
ministrator. The  decree,  by  virtue  of  which  the  administrator 
sold,  was  afterwards  reversed  in  this  court  upon  a  writ  of  er- 
ror brought  by  the  heirs.  The  case  is  reported,  25  111.,  146. 
The  case  at  bar  depends,  first,  upon  the  character  of  the  ju- 
dicial proceedings  anterior  to  the  sale ;  and,  secondly,  upon  the 
effect  of  the  reversal.  The  first  point  evidently  resolves  itself 
into  a  pure  question  of  jurisdiction. 

It  is  first  urged  by  the  counsel  for  the  plaintiffs  in  error, 
that  the  petition  for  leave  to  sell  was  addressed  by  the  admin- 
istrator to  the  judge  "in  chancery  sitting,"  and  that  there- 
fore the  question  of  jurisdiction  is  to  be  determined,  not  by 
the  statute  of  wills,  but  by  the  general  principles  of  chancery 
practice.  The  case  of  Cost  v.  Rose,  17  111.,  266,  cited  in  sup- 
port of  this  position,  was  a  proceeding  in  partition  in  regard  to 
which,  the  court  had  both  a  statutory  and  a  general  chancery 
jurisdiction,  and  the  address  of  the  bill  was  there  held  to  in- 
dicate the  intention  of  the  party,  as  to  which  jurisdiction  he 
sought  to  call  into  action.  But  the  court  could  not  take  juris- 
diction of  an  administrator's  petition  of  this  specific  charac- 
ter, and  grant  the  particular  relief  sought,  except  by  virtue  of 
the  statute,  and  the  petition  clearly  shows  it  was  the  statutory 

1  See  Hobson  v.  Ewan,  02  111.,  146;  Feaster  v.  Fleming,  56  id.,  457;  Ar- 
nold v.  Gifford,  62  id.,  249 ;  Fergus  v.  Woodworth.  44  id.,  374. 
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power  of  the  court  that  was  invoked.  Besides,  the  action  of 
the  court,  when  collaterally  called  in  question,  will  be  referred 
either  to  its  general  or  its  statutory  powers,  as  may  be  neces- 
sary to  sustain  its  jurisdiction,  and  without  reference  to  such 
a  mere  matter  of  form  as  the  address  of  the  petition.  Its  juris- 
diction depends  upon  weightier  considerations.  In  this  case, 
however,  the  address  was  not  improper,  because  the  jurisdic- 
tion invoked  is  of  an  equitable  character,  and  this  species  of 
business  is  always  transacted  on  the  chancery  side  of  the  court. 

The  question  then  is,  Did  the  court  have  jurisdiction  under 
the  statute?  It  is  urged  that  the  notice  is  insufficient 
[317*]  because  *no  state  is  named,  and  because  the  notice  is 
not  dated.     The  advertisement  is  as  follows: 

"  Administrator's  Notice.  —  Notice  is  hereby  given,  to  all 
persons  interested  in  the  estate  of  John  Fridley,  deceased,  that 
application  will  be  made  at  the  next  term  of  the  Fulton  county 
circuit  court,  to  be  holden  in  Lewiston  on  the  second  Monday 
in  March  next,  for  an  order  for  the  sale  of  all  or  so  much  of 
the  real  estate  of  said  deceased  as  will  be  sufficient  to  pay 
his  debts,  to  wit  [description  of  the  lands] ;  when  and  where 
all  persons  interested  may  attend  and  show  cause,  if  any  they 
have,  why  said  property  should  not  be  sold  for  the  purposes 
aforesaid.  Abraham  Murphy,  AdmW." 

The  words  "  state  of  Illinois,"  do  not  appear  in  the  adver- 
tisement. It  was,  however,  published  for  the  requisite  time 
in  a  newspaper  printed  in  Lewiston,  Fulton  county;  the  first 
publication  being  in  October  preceding  the  term  of  the  court 
when  the  petition  was  filed.  No  special  form  is  given  by  the 
statute,  and  this  notice  is  not  to  be  subjected  to  hypercriticism. 
The  simple  question  is,  Would  any  person  reading  it  be  advised 
of  the  time  and  place  when  and  where  the  petition  would  be 
presented,  and  its  objects?  The  answer  cannot  be  doubtful. 
The  paper  was  published  in  Lewiston,  Fulton  county,  in  the 
state  of  Illinois.  Could  a  person  reading  the  advertisement 
suppose  that  "  the  Fulton  county  circuit  court  to  be  holden  in 
Lewiston,"  described  in  the  advertisement,  referred  to  some 
possible  Fulton  county  in  another  state?  And  so  of  the  date, 
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Could  the  reader,  finding  this  notice  in  a  paper  bearing  date 
October  29,  1847,  have  any  doubt  but  that  "  the  next  term  " 
of  the  court,  to  be  holden  "  on  the  second  Monday  of  March 
next,"  referred  to  the  month  of  March  next  after  the  date  of 
the  paper.  It  would  be  most  unjust  to  overturn  titles  acquired 
by  innocent  purchasers  at  public  sales  upon  such  minute  crit- 
icism. We  have  to  consider  whether  the  object  of  the  law 
has  been  substantially  attained,  and  whether  a  reasonable  per- 
son, in  the  exercise  of  his  ordinary  faculties,  reading 
this  notice,  would  be  ^apprised  by  it  in  what  court,  [318*] 
and  at  what  term,  the  petition  would  be  presented. 
Counsel  do  not  object  that  no  particular  day  in  the  term  was 
named  in  the  notice,  nor  do  we  deem  that  necessary,  notwith- 
standing a  possible  inference  to  the  contrary  might  be  drawn 
from  a  casual  expression  in  the  opinion,  in  the  case  of  Gibson 
v.  Roll,  30  111.,  179. 

It  is  also  objected  that  the  guardian  ad  litem  did  not  answer 
for  one  of  the  infant  heirs.  This,  however,  does  not  affect  the 
jurisdiction  of  the  court.  In  the  case  of  Gibson  v.  Roll,  27 
111.,  91,  it  is  decided,  that  jurisdiction  of  the  subject  matter  is 
acquired  by  filing  the  petition,  and  jurisdiction  of  the  persons 
by  publication  of  the  notice.  We  entertain  no  doubt  of  the 
correctness  of  this  decision.  But  in  this  case,  after  having 
thus  acquired  jurisdiction,  the  court  did  its  duty  by  appoint- 
ing a  guardian  ad  litem  for  all  the  infant  heirs,  and  the  fact 
that  this  guardian  failed  to  answer  for  one  of  them  certainly 
did  not  take  away  from  the  court  the  power  to  pronounce  its 
decree.  The  infant  and  the  guardian  were  both  in  court,  and 
that  decides  the  question  of  jurisdiction,  which  alone  we  are 
now  considering. 

This  brings  us  to  the  last  question  in  this  case  —  the  effect 
of  a  reversal  of  the  decree.  It  is  urged  by  the  counsel  for  the 
plaintiffs  in  error,  that  this  destroys  the  title  acquired  by  the 
sale,  although  the  land  was  bought  by  a  third  person,  and  has 
since  been  several  times  transferred.  The  case  of  Wambaugh 
v.  Gates,  4  Seld.,  138,  is  cited  in  support  of  this  position.  The 
point  is  not  reasoned  by  the  court  in  that  case,  but  it  seems  to 
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be  taken  for  granted,  sub  silentio,  that  the  title  reverts  on  the 
reversal  of  the  order  of  sale.  Whether  that  may  not  depend 
upon  some  statutory  provision  of  the  state  of  New  York,  we 
are  not  advised.  We  are  certainly  at  a  loss  to  imagine  haw 
the  decision  is  to  be  sustained  upon  reason  or  principle.  That 
the  title  acquired  by  a  third  person,  through  a  sale  under  a 
general  judgment  and  execution,  is  not  affected  by  a  subse- 
quent reversal  of  the  judgment,  is  a  principle  of  law  too  well 
settled  to  need  the  citation  of  authorities.  Yet  what  differ- 
ence is  there,  in  principle,  between  that  ca3e  and  a  sale 
[319*]  by  an  administrator?  *In  the  one  case,  the  sheriff  acts 
under  a  general  authority  from  the  court  to  sell  all  the 
lands  of  the  defendant  that  may  be  necessary  to  satisfy  the 
debt.  In  the  other,  the  administrator  acts  under  a  special 
order  directing  him  to  sell  certain  specified  lands.  But,  in 
both  cases,  it  is  the  exercise  of  a  power,  and  in  both  cases  this 
power  rests  upon  precisely  the  same  basis,  to  wit,  the  authority 
of  the  court.  If  the  court  has  jurisdiction  to  render  the  judg- 
ment, or  to  pronounce  the  decree,  that  is,  if  it  has  jurisdiction 
over  the  parties  and  the  subject  matter,  then,  upon  principles 
of  universal  law,  acts  performed  and  rights  acquired  by  third 
persons,  under  the  authority  of  the  judgment  or  decree,  and 
while  it  remains  in  force,  must  be  sustained,  notwithstanding 
a  subsequent  reversal.  The  necessity  of  this  rule,  as  founded 
upon  important  considerations  of  public  policy,  is  too  apparent 
to  admit  of  dispute.  Society  should  be  able  to  rely  upon  the 
judgments  and  decrees  of  its  courts,  and  although  it  knows 
that  they  are  liable  to  be  reversed,  yet  it  has  a  right,  so  long 
as  they  stand,  to  presume  they  have  been  properly  rendered. 
The  contrary  doctrine  would  be  fatal  to  judicial  sales,  and  to 
the  marketable  value  of  titles  derived  from  them.  The  naked 
question  of  jurisdiction  is  generally  of  easy  determination,  but 
how  rarely  would  the  most  accomplished  lawyer,  called  upon 
to  examine  a  title  depending  upon  judicial  proceedings,  often 
long  and  intricate,  be  able  to  decide,  with  any  certainty, 
whether  or  not  a  technical  error  has  crept  into  the  record. 
Questions  similar  in  their  general  character  have  often  been 
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before  this  court,  and  it  ha6  inflexibly  adhered  to  the  rule  we 
have  expressed  —  that  when  the  validity  of  acts,  done  under 
a  judicial  proceeding,  is  collaterally  called  in  question,  we  have 
to  look  only  to  the  jurisdiction,  and  if  that  is  found  to  have 
existed,  then  it  matters  not  how  erroneous  the  proceedings  of 
the  court  may  have  been,  the  rights  of  third  persons,  acquired 
while  such  proceedings  were  unreversed,  and  by  virtue  of 
them,  must  be  protected.  MoLagan  v.  Brown,  11  111.,  523; 
Young  v.  Loraine,  11  id.,  637;  Iverson  v.  Lobes,  26  id.,  179; 
Stow  v.  ^Kimball,  28  id.,  107;  FitzgiVbori  v.  Lake,  29 
id.,  165;  *Goudy  v.  Ball,  30  id.,  139;  MoJilton  v.  [320*] 
Love,  13  id.,  486;  Peak  v.  Shasted,  21  id.,  137;  Grig- 
norts  Lessees  v.  Astor,  3  How.,  340. 

We  have  only  to  say,  in  conclusion,  that  there  is  no  class  of 
public  sales  better  entitled  to  a  just  degree  of  protection  than 
those  of  administrators.  Purchasers  are  not  to  be  discouraged 
by  the  apprehension  that,  through  some  slight  defect  of  form 
they  may  lose  both  their  land  and  their  money,  and  their  title 
remain  beyond  even  the  healing  power  of  the  statute  of  limit- 
ations, until  the  heirs  attain  their  majority,  and  the  time  for 
bringing  a  writ  of  error  has  expired.  A  rule  involving  these 
consequences  would  be  most  injurious  to  infants,  by  leading 
inevitably  to  the  sacrifice  of  so  much  of  their  real  estate  as  the 
administrator  might  find  it  necessary  to  sell.  No  prudent 
man  would  buy,  at  a  price  approaching  the  value  of  the  land, 
if  he  felt  that  his  title  was  to  depend  upon  the  decision  of  a 
writ  of  error  to  be  brought  at  some  distant  day.  As  the  rule 
is  now  understood,  although  there  are,  undoubtedly,  occasional 
instances  of  hardship,  yet  probably  there  is  no  other  class  of 
public  sales  of  real  estate,  in  which  there  is  so  little  sacrifice, 
as  in  sales  by  administrators. 

In  confirmation  of  the  views  above  expressed  as  to  the  in- 
tent of  the  legislature  to  uphold  these  sales,  reference  may  be 
had  to  the  106th  section  of  the  statute  of  wills,  which  provides 
that  if  an  administrator,  professing  to  sell  under  an  order  of 
court,  shall  make  such  sale  contrary  to  the  provisions  of  this 
chapter,  he  shall  incur  a  penalty  of  five  hundred  dollars:  "pro- 
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vided,  that  no  such  offense  shall  be  deemed  to  affect  the  valid- 
ity of  such  sale."  Although  this  doubtless  refers  to  irregu- 
larities committed  after  the  order  of  sale,  yet  the  provision 
shows  the  desire  of  the  legislature  to  give  stability  to  this 
6pecies  of  title. 
Decree  affirmed. 


[321*]     *Thomas  A.  Marshall  vs.  Stephen  B.  Moore. 

f  udgment  Liens  :  Stay  of  execution  does  not  release  lien  of  judgment  on 
real  estate. 
A  stay  of  execution  levied  on  real  estate  may  be  granted  by  the  judg- 
ment creditor  for  any  time  short  of  the  statutory  period  of  limitation 
of  a  judgment  lien,  without  rendering  the  judgment  dormant  or  post- 
poning its  lien  either  upon  the  land  levied  upon  or  other  real  estate 
of  the  judgment  debtor,  to  other  and  junior  judgments. 

Fudgments  ;  Payment  :  When  payment  of  a  judgment  by  one  taking  an  as- 
signment amounts  to  a  satisfaction. 
Where  it  was  agreed  between  a  judgment  debtor,  the  judgment  creditor 
and  a  person  indebted  to  the  judgment  debtor,  that  the  debtor  of  the 
judgment  debtor  was  to  retain  of  the  amount  owed  by  him  to  the 
judgment  debtor  a  sufficient  sum,  and  see  it  applied  to  the  satisfac- 
tion of  the  judgment;  and  that  the  execution  levied  upon  real  estate 
should  be  returned  and  stayed  for  one  year;  and,  after  the  expiration 
of  the  year,  payment  being  refused  by  the  debtor  of  the  judgment 
debtor  on  the  ground  that  he  had  forgotten  the  agreement  and  had 
paid  the  judgment  debtor  in  full,  it  was  agreed  that  the  judgment 
should  be  assigned  to  the  former  debtor  of  the  judgment  debtor  so  as 
to  retain  a  lien  upon  the  land,  upon  payment  by  him  of  the  amount 
of  the  judgment,  which  was  done:  Held,  that  neither  the  agreement 
of  the  debtor  of  the  judgment  debtor  to  retain  a  sufficient  amount  to 
pay  the  judgment,  etc.;  nor  the  payment  by  him  of  the  amount  of  the 
judgment  as  aforesaid,  operated  as  a  satisfaction  of  the  judgment;  nor 
did  the  withdrawal  of  the  money  by  the  judgment  debtor  from  the 
hands  of  his  debtor  in  violation  of  the  agreement,  in  anywise  affect 
the  judgment  or  the  rights  of  the  assignee,  as  plaintiff  in  execution, 
as  against  junior  judgment  creditors  of  the  judgment  debtor  there- 
after recovering  judgments  against  him,  though  the  judgment  was 
not  so  assigned  till  after  the  recovery  of  such  judgments. 

Execution  :    Irregular  to  issue  alias  before  original  levy  is  disposed  of 
It  is  irregular  to  sue  out  an  alias  execution  and  levy  it  on  other  property 
before  a  former  levy  under  the  original  execution  has  been  disposed 
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of  by  sale  or  otherwise.  The  proper  course  in  such  case,  where  the 
lifetime  of  the  original  execution  has  expired,  is  lo  sue  out  a  ven- 
ditioni exponas,  and  sell  the  property  or  have  the  levy  set  aside,  if  any 
reason  therefor  exists,  before  making  a  new  lev}\ 
To  proceed  otherwise  entitles  a  junior  judgment  creditor  of  the  execu- 
tion debtor  to  have  the  last  levy  set  aside  and  the  former  levies  dis- 
posed of  before  real  estate  purchased  by  him  at  execution  sale  under 
his  judgment  can  be  taken  in  execution. 

Attorney:    Ratification  of  unauthorized  assignment  of  judgment. 
Where  an  attorney  without  authority  assigns  a  judgment  in  favor  of  his 
client,  the  reception  by  the  client  of  the  money  paid  the  attorney  for 
the  judgment  will  amount  to  a  ratification  of  his  act  in  making  the 
assignment.1 

Equity  :  Marshalling. 
Where  a  judgment  is  a  lien  upon  several  tracts  of  land,  one  of  which  has 
been  levied  upon  and  sold  by  a  junior  judgment  creditor,  if  the  judg- 
ment debtor  has  any  other  property  subject  to  execution  and  unin- 
cumbered, the  plaintiff  in  the  senior  judgment  is  bound  in  equity  to 
exhaust  it,  before  he  resorts  to  the  property  purchased  by  the  junior 
judgment  creditor.8 

Error  to  Circuit  Court  of  Coles  County. 

Bill  in  equity  by  defendant  in  error  against  Thomas  A. 
Marshall  and  Isaiah  H.  Johnson. 

The  facts  of  the  case  are  as  follows:  In  the  fall  of  1858, 
judgment  for  $345.85  was  recovered  by  T.  &  J.  W.  Johnson 
&  Co.  against  U.  F.  Linder,  under  the  execution  issued  upon 
which  lot  1  in  the  E.  \  of  the  K  E.  J  of  Sec.  10,  T.  12,  K.  9 
E.,  and  lot  10  of  E.  C.  Banks'  addition  to  Charleston,  and  sub- 
sequently lot  10  of  Banks'  addition  to  Charleston,  and  lot  1  of 
Jones'  addition  to  Charleston,  were  levied  upon  by  the  sheriff. 
Lot  10  of  E.  C.  Banks'  addition,  and  subsequently  lots  10  of 
Banks'  addition  and  1  of  Jones'  addition,  were  offered  for  sale, 
but  there  being  no  bidders,  they  were  not  sold.  Shortly  prior 
to  the  offer  for  sale  of  the  lots  last  subjected  to  levy,  an  arrange- 
ment was  made  between  Marshall,  Linder,  and  the  attorney  of 
Johnson  &  Co.,  by  which  the  sheriff  was  to  return,  and  did 

1  See  Farwell  v.  Meyer,  35  111.,  40;  Harris  v.  Miner,  28  id.,  136;  Hender- 
son v.  Cummings,  44  id.,  325. 
*  See  Dodds  v.  Snyder,  44  111.,  53. 
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return  the  execution,  which  was  to  be  stayed  one  year,  and 
Marshall  was  to  retain  from  the  purchase  price  of  property, 
for  which  he  owed  Linder,  and  see  to  the  application  of  a  suf- 
ficient sum  thereof  to  satisfy  said  judgment.  At  the  end  of 
the  year,  however,  upon  payment  being  demanded  by  the  at- 
torney of  Johnson  &  Co.,  the  same  was  refused  by  Marshall, 
on  the  ground  that  Linder  was  then  his  debtor,  said  agreement 
having  been  forgotten  by  him,  Marshall,  and  no  deduction  on 
account  thereof  having  been  made  when  he  settled  with  and 
paid  Linder.  Upon  further  negotiation,  however,  the  judg- 
ment was  assigned  by  said  attorney  to  Marshall,  who  paid 
him  the  amount  due  thereon,  such  assignment  being  taken  for 
the  purpose  of  retaining  a  lien  upon  the  land. 

Judgments  were  recovered  against  said  Linder  at  the  April 
term,  1860,  of  the  court  below,  by  James  Miller  and  K.  S. 
Cunningham,  for  $4:87.64  and  $570.25,  respectively;  also  at 
the  October  term,  1860,  one  for  $214.50,  by  John  Monroe,  and 
two  for  $174.40,  and  $554.85,  at  the  May  term,  by  Jacob  J. 
Brown  and  H.  B.  Warley,  respectively. 

On  July  14,  1860,  lots  1  and  2  of  Jones'  addition  to  North 
Charleston  were  purchased  by  Miller,  at  the  sheriff's  sale  un- 
der an  execution  issued  on  his  said  judgment.  On  July  13, 
1861,  an  execution  was  issued  and  delivered  to  the  sheriff  on 
the  judgment  in  favor  of  Brown,  and,  said  judgment  having, 
on  July  15,  1861,  been  by  Brown  assigned  to  G.  W.  Teel,  said 
execution  was,  by  Teel's  direction,  levied  on  said  lots  1  and  2 
of  Jones'  addition  to  North  Charleston,  and  Linder  not  hav- 
ing redeemed  from  the  sale  by  Miller,  said  lots  were  by  Teel 
redeemed  from  said  sale,  purchased  by  him,  Teel,  at  the  sale 
under  the  execution  issued  on  the  judgment  assigned  to  him, 
and  the  certificate  of  purchase  assigned  by  him  to  Stephen  B. 
Moore,  the  complainant,  to  whom  a  sheriff's  deed,  there  being 
no  redemption  from  said  sale,  was  executed. 

On  August  11,  1860,  lots  3,  4  and  5,  of  Jones'  addition  to 
North  Charleston  were,  as  being  Linder's  property,  sold  un- 
der an  execution  issued,  May  28,  1860,  on  the  judgment  in 
favor  of  Cunningham,  and  said  sale  was  not  redeemed  from 
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by  Linder.  On  August  9,  1860,  an  execution  was,  at  com- 
plainant's instance,  issued  on  the  judgment  in  favor  of  Mon- 
roe (said  judgment  having  previously,  on  July  29,  1860,  been 
by  Monroe  assigned  to  complainant),  and  on  the  day  of  its 
issue,  levied  on  lot  5  of  Jones'  addition  to  North  Charleston, 
and,  having  on  August  12,  1860,  redeemed  from  the  said  sale 
by  Cunningham,  the  complainant  became  the  purchaser  of 
said  lot  at  the  execution  sale  under  the  judgment  so  assigned 
to  him,  and,  there  being  no  redemption  therefrom,  a  sheriff's 
deed  was  executed  to  him  for  said  lot.  Complainant,  also,  on 
August  12,  1861,  procured  the  issue  of  an  execution  on  the 
judgment  in  favor  of  Warley  (an  assignment  of  which  had 
previously,  on  August  8,1861,  been  made  to  him),  and  caused 
the  same  to  be  levied,  on  the  day  of  its  issue,  on  lots  3  and  4 
of  Jones'  addition  to  North  Charleston,  and,  having  redeemed 
said  lots  from  Cunningham's  sale,  became  the  purchaser 
thereof,  at  the  execution  sale  under  the  judgment  so  assigned 
to  him,  and,  there  being  no  redemption,  a  sheriff's  deed  was 
executed  to  him  therefor. 

On  April  15,  1859,  Marshall  purchased  from  Linder,  for 
$9,000,  630  acres  of  land,  incumbered  by  the  lien  of  the  John- 
son judgment,  it  being  agreed  that  said  judgment,  with  others 
against  Linder,  should  be  paid  by  Marshall.  February  6, 
1859,  Thomas  B.  Trower  purchased  from  Linder  160  acres  of 
land,  for  the  sum  of  $3,000,  said  land  also  being  incumbered 
by  the  lien  of  said  Johnson  judgment. 

October  27,  1862,  an  execution  was  sued  out  by  Marshall, 
as  assignee  thereof,  upon  the  Johnson  judgment,  and,  without 
any  disposition  having  been  made  of  the  levies  under  the  prior 
execution  issued  on  said  judgment,  said  second  execution  was 
levied  on  lots  1  to  5,  inclusive,  of  Jones'  addition  to  North 
Charleston,  of  which  complainant,  who  had  recorded  his 
sheriff's  deeds  therefor,  was  in  possession. 

This  bill  was  filed  to  restrain  the  sale  of  said  lots  under 
said  execution,  and  a  temporary  injunction  for  that  purpose 
granted.  Marshall  demurred  to  the  bill,  which  was  ta,ken  as 
confessed   as   to   Johnson;  and   the   overruling  of   said  de- 
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murrer  and  making  said  injunction  perpetual  were  assigned 
as  errors. 

M.  C.  McLain,  for  plaintiff  in  error.     0.  B.  Ficklvn  and 
John  Scholjleld,  for  defendant  in  error. 

[324*]  *Wajlker,  C.  J.  It  is  insisted  that  extending  the  time 
for  the  payment,  and  the  stay  of  execution,  rendered 
the  judgment  in  favor  of  the  Johnsons  dormant,  and  that  it 
was  postponed  to  other  and  junior  judgments.  In  support  of 
this  position,  the  case  of  Ross  v.  Webber,  26  111.,  221,  is  cited 
by  defendant  in  error.  That  case  related  to  personal  prop- 
erty under  execution,  in  the  hands  of  the  sheriff,  and  whilst 
it  was  so  in  his  hands,  the  creditor  agreed  to  stay  the  execu- 
tion for  the  period  of  six  months,  without  a  sale.  Afterwards, 
and  whilst  the  execution  was  in  the  sheriff's  hands,  he  received 
another,  in  favor  of  a  different  plaintiff,  and  against  the  same 
defendant,  which  continued  in  his  hands  after  the  prior  exe- 
cution had  expired.  It  was  held  in  that  case,  that  by  the  stay 
of  the  former  execution  it  became  dormant,  and  lost  its  pri- 
ority of  lien,  and  the  property  became  liable  to  sale  for  the 
satisfaction  of  the  junior  execution. 

The  question  is  then  presented,  whether  the  same 
[325*]  rule  applies  *to  the  lien  of  a  judgment  on  real  estate. 
We  think  it  does  not  apply.  As  to  the  lien  on  personal 
property,  it  is  created  alone  by  the  execution,  whilst  the  lien 
on  real  estate  is  created  by  the  recovery  of  the  judgment,  and 
the  adjournment  of  the  court.  With  real  estate,  a  junior  judg- 
ment creditor  may  sell,  subject  to  the  lien  of  an  older  judg- 
ment. But  such  is  not  the  case  with  personal  property,  as  the 
levy  is  prima  facie  a  satisfaction  of  the  execution,  and  there 
can  be  no  levy  unless  the  property  passes  under  the  control  of 
the  officer.  When  he  has  seized  it  under  execution,  it  cannot 
be  taken  from  his  hands  and  sold  under  a  different  execution, 
junior  in  date.  Nor  can  an  officer  sell  such  property  unless  it 
is  present,  under  his  control  when  the  sale  is  made,  that  it 
may  be  seen  by  the  purchasers  and  a  delivery  made  after  the 
Bale.  Hence  an  execution  coming  to  the  hands  of  an  officer, 
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cannot  be  levied  on  property  seized  and  in  the  hands  of  a  dif- 
ferent officer.  An  officer  may,  however,  sell  under  the  first  exe- 
cution, and  apply  any  surplus  to  the  satisfaction  of  the  junior 
execution  in  his  hands.  Not  so  with  real  estate,  as  it  may  be 
sold  on  a  junior  judgment,  subject  to  prior  liens.  If,  there- 
fore, a  stay  of  the  sale  of  personal  property  could  be  made  be- 
yond the  lifetime  of  the  execution,  it  might  be  used  as  the 
most  effectual  means  of  hindering  and  delaying  creditors  in 
the  collection  of  their  debts.  It  could  be  used  as  a  most  po- 
tent means  of  holding  creditors  at  arm's  length,  and  thus  per- 
petrating great  fraud.  Any  extension  of  time,  or  stay  of  exe- 
cution on  real  estate,  to  a  time  short  of  the  statutory  period 
of  limitation  of  a  judgment  lien,  may  be  made  without  preju- 
dice to  the  creditor. 

It  is  again  contended  that  the  payment  of  the  amount  of 
the  judgment  by  Marshall,  to  the  plaintiff's  attorney,  operated 
as  a  satisfaction,  notwithstanding  the  assignment  of  the  judg- 
ment. When  it  was  agreed  by  the  parties  that  Marshall  should 
retain,  of  the  sum  he  owed  Linder,  a  sufficient  amount  to  pay 
the  judgment,  and  that  the  sale  should  be  stayed  for  a  year, 
none  of  the  parties  supposed  that  they  thereby  satisfied  the 
judgment,  nor  did  the  agreement  have  that  effect.  Nor  did 
the  withdrawal  of  the  money  by  Linder  from  the  hands 
of  Marshall,  *in  violation  of  the  agreement,  in  any-  [326*] 
wise  affect  the  judgment  or  the  rights  of  plaintiffs  in 
execution.  They  might  then  have  sued  out  a  venditioni  ex- 
ponas, and  have  sold  the  property,  and  if  insufficient  to  sat- 
isfy the  judgment,  proceed  against  other  property  subject  to 
the  judgment  lien  to  obtain  satisfaction. 

It  may  be  said  that  Marshall,  by  his  agreement  to  retain  a 
sufficient  sum  of  what  he  owed  Linder,  and  to  pay  the  debt, 
became  liable  to  pay  the  judgment.  It  cannot  be  said  that  he 
agreed  to  do  so  gratuitously.  It  appears  that  the  agreement 
was ,  that  the  execution  was  to  be  stayed  for  one  year.  There 
was  only  an  agreement  for  a  stay  of  proceedings,  and  not  for 
a  satisfaction,  but  the  right  was  implied  that  a  sale  might  be 
made  at  the  expiration  of  the  time,  if  the  money  was  not  paid 
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Otherwise,  the  execution  would  have  been  returned  satisfied, 
and  Marshall  looked  to  for  payment. 

The  agreement  not  to  sell  was  made,  and  the  execution  re- 
turned, on  the  24th  day  of  March,  1859.  And  it  will  be  ob- 
served that  judgments,  under  which  defendant  in  error  claims, 
were  not  recovered  until  the  April  term,  1860,  and  afterwards, 
more  than  one  year  after  the  agreement  was  made  to  stay  the 
execution.  Had  the  parties  come  together  at  any  time  before 
these  judgments  were  obtained,  and  rescinded  the  c  ontract, 
could  it  be  contended  that  any  injury  had  been  done  to  any 
of  Linder's  creditors?  If  so,  how,  and  upon  what  principle? 
And  it  may  be  asked,  in  what  do  the  cases  differ?  The  money 
designed  for  the  payment  of  the  judgment  had  been  with- 
drawn by  Linder  from  Marshall's  hands,  without  any  objec- 
tion by  him,  and  it  was  afterwards  virtually  assented  to  by 
the  attorney  of  the  plaintiffs.  Had  the  money  been  paid  un- 
der the  same  circumstances  by  Marshall,  and  the  assignment 
made  to  him  before  the  April  term,  1860,  it  would  hardly  be 
insisted  that  Marshall  had  not  acquired  the  benefit  of  the  judg- 
ment and  its  lien.  And  when  the  agreement  had  failed,  pre- 
vious to  that  time,  and  the  money  was  paid,  and  the  assign- 
ment made  afterwards,  we  do  not  perceive  that  Marshall  ac- 
quired any  less  rights.  He  had  the  right,  after  Linder  with- 
drew his  money,  to  purchase  the  judgment  and  take  an  assign- 
ment. 
[327*]  *It  is  also  insisted  that  the  attorney  was  unauthor- 
ized to  assign  the  judgment,  unless  he  had  a  special 
authority.  Whether  he  had  authority  or  not  can,  we  think, 
make  no  difference,  as  it  may  be  safely  inferred  that  plaintiffs 
in  execution,  by  receiving  the  money,  ratified  his  act.  They 
6eem  to  have  obtained  their  money,  and  are  making  no  com- 
plaint or  objection  to  Marshall  using  the  execution  to  collect 
the  judgment.  We  are,  therefore,  of  the  opinion  that  Mar- 
shall, by  the  assignment,  acquired  an  equitable  title  to  the 
judgment,  and  has  the  right  to  control  the  process  of  the  court 
for  its  collection. 

It  is,  however,  true  that  it  was  irregular  to  sue  out  execu 
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tion  and  levy  on  property  until  the  former  levy  had  been  dis- 
posed of,  by  sale  or  otherwise.  The  regular  course  would  have 
been  to  have  sued  out  a  venditioni  exponas,  and  sold  the  prop- 
erty;  or  have  the  levy  set  aside,  if  any  reason  for  doing  so  ex- 
isted, before  he  could  make  a  new  levy.  To  proceed  otherwise 
is  irregular,  and  entitles  defendant  in  error  to  have  the  last 
levy  set  aside,  and  to  have  the  former  levies  disposed  of  before 
his  property  can  be  taken  in  execution. 

Again,  the  bill  alleges  there  was  other  property  subject  to 
levy  and  sale,  not  incumbered,  out  of  which  Marshall  could 
have  satisfied  this  judgment.  If  there  is  any  property  belong- 
ing to  Linder,  subject  to  execution  and  unincumbered,  Mar- 
shall is  bound,  in  equity,  to  exhaust  it  before  he  resorts  to  the 
property  purchased  by  defendant  in  error.  Wise  v.  Shepherd, 
13  111.,  41;  Hurd  v.  Eaton,  28  id.,  122.  The  decree  of  the 
court  below  is,  therefore,  reversed,  and  the  cause  remanded, 
with  instructions  to  require  Marshall  to  exhaust  Ihe  levy  al- 
ready made,  on  the  former  execution,  and  to  resort .  to  any 
other  property  of  Linder,  subject  to  execution,  free  from  in- 
cumbrance, before  he  can  levy  and  sell  the  property  purchased 
by  defendant  in  error,  under  an  execution  against  Linder,  for 
the  satisfaction  of  the  judgment. 

Decree  reversed. 


*Abijah  "Whetstone  vs.  Thomas  Colley.       [328*] 

Promissory  Note  :    Legal  effect  of  its  being  payable  "  in  gold." 
A  promissory  note  for  a  certain  number  of  dollars  payable  "  in  gold  "  is, 
in  legal  effect,  only  a  promise  to  pay  the  stipulated  number  of  dollars ; 
and  judgment  on  such  note  can  only  be  for  the  face  of  the  note  and 
interest  in  dollars. 

Legal  Tender  Acts  :    Note  payable  "  in  gold."1 
A  note  for  a  certain  number  of  dollars  "  in  gold  "  may,  under  the  Legal 
Tender  Acts,  be  discharged  by  payment  in  United  States  treasury 
notes,  and  in  an  action  thereon,  evidence  as  to  the  value  of  gold  com- 
pared with  legal  tender  treasury  notes  is  inadmissible. 

»See  Hall  v.  Kohlsaat,  ante,  130. 
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Appeal  from  Circuit  Court  of  Adams  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Buckley,  Wentworth  &  Marcy,  for  appellant.     Grvmshaw 
dk  Williams,  for  appellee. 

[331*]       *Breese,  J.     This  was  an  action  of  assumpsit,  on  a 
promissory  note  of  the  following  tenor: 

"  $150.  On  or  before  the  first  of  March  next,  for  value  re- 
ceived, I  promise  to  pay  Thomas  Colley  one  hundred  and 
fifty  dollars,  with  ten  per  cent,  interest  from  date,  in  gold. 
July  17,  1862." 

It  is  averred  in  the  first  count  of  the  declaration,  that  at  the 
time  the  note  matured,  one  hundred  and  fifty  gold  dollars, 
with  the  interest  thereon,  were  of  the  value  of  five  hundred 
dollars,  and  that  the  defendant  did  not  deliver  the  gold  upon 
demand  made,  but  refused  so  to  do:  by  means  whereof  the 
defendant  became  liable  to  pay  the  price  and  value  of  the  said 
one  hundred  and  fifty  dollars.  The  second  count  is 
[332*]  not  essentially  different  *from  the  first  count.  The 
third  count  is  upon  the  instrument  as  a  promissory 
note,  simply.  The  fourth  is  indebitatus  assumpsit  for  gold 
sold  and  delivered ;  gold  coin  sold  and  delivered ;  bullion  sold 
and  delivered;  money  lent,  and  interest. 

The  general  issue  was  pleaded,  and  tried  by  the  court. 

The  plaintiff  proved  the  loan  of  one  hundred  and  fifty  dol- 
lars in  gold  coin,  to  be  returned  in  gold,  as  stipulated  in  the 
note.  He  also  proved,  that  at  the  maturity  of  the  note,  gold 
was  at  a  premium  of  sixty-seven  cents  over  legal  tender  treas- 
ury notes.  The  testimony  on  both  these  points  was  objected 
to  by  defendant,  and  exceptions  taken. 

The  court  found  the  issue  for  the  plaintiff,  and  assessed  the 
damages  at  two  hundred  and  thirty-five  dollars  and  fifty  cents. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  excep- 
tion taken.  Judgment  was  thereupon  rendered  for  the  plain- 
tiff for  the  damages  so  found,  and  costs  of  suit. 

The  case  is  brought  here  by  appeal,  and  it  is  assigned  for 
error,  1st,  admitting  improper  evidence  for  the  plaintiff;  2d, 
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in  assessing  the  damages  at  $235.50,  as  excessive,  and  more 
than  the  evidence  warranted;  3d,  overruling  the  motion  for  a 
new  trial. 

The  only  important  question  presented  by  the  record  is,  Did 
the  court  adopt  the  true  measure  of  damages? 

The  appellee  insists  the  court  adopted  the  true  measure,  by 
fixing  the  damages  at  the  value  of  gold  at  the  time  it  should 
have  been  redelivered,  without  allowing  any  interest.  He  ar- 
gues, if,  in  the  place  of  a  transfer  of  coin,  gold  dust  had  been 
transferred,  and  the  agreement  had  been  to  return  so  many 
ounces  of  gold  dust,  the  measure  of  damages  would  have  been 
the  value  of  the  ounces  of  gold  dust  delivered,  at  the  time  it 
should  have  been  so  redelivered. 

This  may  be  admitted,  but  it  is  not  the  case  made  by  the 
proof.  The  instrument  sued  on  is  an  ordinary  promissory 
note,  and  manifests  the  most  common  transaction  of  loaning 
and  borrowing  money.  It  is  a  promise  to  pay  money  by  a 
particular  day,  and  is  not  the  less  such  a  promise,  because  a 
well  known  kind  of  money  is  stipulated  to  be  paid.  The 
proof  shows  it  was  a  lending  and  borrowing  of  money  —  no 
more,  no  less. 

*The  appellee  assumes  the  position  that  gold  coin  is  [333*] 
no  longer  the  currency  of  the  country,  but  has  be- 
come an  article  of  merchandise  merely,  and  that  a  stipulation 
to  deliver  or  pay  such  coin  can  be  specifically  enforced  by  a 
suit  at  law,  or,  what  is  the  same  thing  in  effect,  damages  re- 
covered for  the  nonperformance  of  such  contract.  A  promise 
by  note  to  pay  one  hundred  and  fifty  dollars  in  gold  is  noth- 
ing more  than  a  promise  to  pay  one  hundred  and  fifty  dollars, 
and  a  judgment  on  such  note  could  only  be  for  one  hundred 
and  fifty  dollars,  with  interest  as  stipulated.  Under  the  acts 
of  congress  of  February  25,  and  July  11,  1862,  called  the 
legal  tender  laws,  how  could  such  a  note  be  paid?  Those  acts 
provide,  that  the  notes  issued  under  their  authority  "  shall  be 
lawful  money,  and  a  legal  tender  in  the  payment  of  all  debts, 
public  or  private,  within  the  United  States."  This  note  is  a 
private  debt,  and,  consequently,  could  be  discharged  by  the 
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payment  of  treasury  notes  of  the  kind  specified  in  these  acts, 
no  question  being  made  as  to  the  constitutional  power  of  con- 
gress to  make  such  enactments;  indeed,  that  point  is  con- 
ceded by  counsel  on  both  sides.  It  is  conceded  by  them  that 
congress  has  full  power,  under  the  constitution  of  the  United 
States,  to  make  money  out  of  paper,  to  transmute  paper,  so  to 
speak,  into  coin,  give  to  it  the  impress  of  its  sovereignty,  and 
make  it  a  legal  tender,  equally  with  gold  and  silver,  and  to  be 
received,  as  gold,  in  payment  of  all  private  debts.  This  be- 
ing conceded,  we  cannot  see  what  foundation  there  is  for  ap- 
pellee's claim.  His  debt  is  a  private  debt.  Treasury  notes 
are  equal,  by  congressional  legislation,  to  gold,  in  the  dis- 
charge of  such  debts,  and  how  can  the  creditor  claim  more? 
It  is  true,  so  far  as  value  is  concerned,  those  notes  are  far  be- 
low gold  coin  to-day,  but  suppose  they  should  appreciate  in 
value  from  this  time  onward,  and  become  at  par  with  gold, 
would  it  not  be  unjust  for  appellee  to  have  a  judgment  greatly 
beyond  the  amount  due  by  his  note,  and  which  can  only  be 
discharged  by  gold  or  by  treasury  notes,  equal,  at  the  time  of 
payment  of  the  judgment,  to  gold? 

Judgments  are  not  rendered,  and  cannot  be  ren- 
[334*]  dered,  without  *an  act  of  the  legislature,  in  anything 
but  dollars.  Counsel  concede,  congress  can  say  what 
a  dollar  shall  be,  and  in  such  dollars  can  the  judgments  of 
courts  be  paid.  It  is  the  declaration  of  congress  that  bestows 
upon  a  piece  of  gold  the  value  of  ten  dollars.  If  it  be  one- 
half  base  metal,  still  congress  can  put  its  impress  upon  it,  and 
thus  make  it  standard  gold.  So  with  the  treasury  notes;  it  is 
admitted  by  these  parties,  they  are  made  money  —  coin,  if 
you  please  —  by  act  of  congress,  and  must  pass  in  all  private 
transactions  at  their  declared  value,  and  all  money  judgments 
rendered  by  the  courts,  between  individuals,  being  entered  up 
for  dollars,  can  be  discharged,  dollar  for  dollar,  in  those  notes. 
No  matter  if  they  are  not  worth  ten  per  cent,  of  their  face,  they 
are  by  law,  it  is  admitted  by  counsel,  gold  dollars,  and  as  val- 
uable as  gold  coin  in  all  private  transactions,  and  must  per- 
form all  the  functions  of  coined  money. 
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Since  counsel  admit  congress  has  the  power  to  pass  these 
acts,  making  promises  to  pay  dollars  a  legal  tender  in  pay- 
ment of  gold  dollars,  it  follows,  no  description  of  contract 
whatever,  however  worded,  to  pay  gold  dollars,  can  deprive 
the  debtor  of  his  right  to  pay  and  discharge  his  contract  in 
these  notes.  The  morality  of  such  conduct  is  not  for  us  to 
consider.  Whatever  these  acts  of  congress  may  declare,  an 
honest  man  is  slow  to  believe  in  the  justice  of  paying  a  debt 
due  in  gold,  and  created  by  the  actual  receipt  of  gold,  with 
paper  of  not  half  the  value  of  the  gold.  Such  laws,  in  the 
opinion  of  men  of  a  nice  sense  of  personal  or  commercial 
honor,  cannot  relieve  a  party  taking  advantage  of  them,  from 
the  odium  which  must  attach  to  such  conduct. 

As  these  laws  exist,  and  are  admitted  to  be  constitutional 
enactments,  there  can  be  no  mode  provided  by  which  parties 
can  recover  what  is  justly  due,  who,  in  good  faith,  have  loaned 
their  gold  to  be  returned  in  gold,  save  by  some  enactment  of 
the  legislature,  by  which  such  contract  may  be  specifically 
enforced,  or  adequate  damages  recovered.  No  man  who  bor- 
rows gold  coin,  or  contracts  a  debt  to  be  paid,  specifically,  in 
gold  or  silver,  should  have  the  power  to  evade  his 
obligations,  *or  fulfill  them  by  tendering  payment  in  [335*] 
anything  of  greatly  inferior  value.  Even  such  a  law, 
existing  as  it  does,  in  one  of  our  sister  states,  is  held  by  emi- 
nent jurists  unconstitutional,  which  it  clearly  is,  if  the  acts  of 
congress  making  these  notes  a  legal  tender  are  constitutional. 
If  that  act  is  constitutional,  it  must  be  as  supreme  over  any 
state  law  as  it  is  over  individuals. 

If  it  is  not  competent  to  the  legislature  to  pass  such  a  law, 
then  these  acts  of  congress,  being  conceded  to  be  constitution- 
al, must  have  full  effect,  and,  in  their  operation,  crush  all  the 
efforts  of  legislative  wisdom  to  defeat  them. 

The  parties  having  conceded  the  constitutionality  of  these 
"legal  tender  acts  of  congress,"  we  are  compelled  to  say,  the 
circuit  court  erred  in  the  measure  of  damages,  and  in  receiv- 
ing the  testimony  of  the  witnesses  as  to  the  value  of  gold  com- 
pared with  legal  tender  treasury  notes.     The  case  was  to  bo 
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proved  by  the  note,  and  the  laws  applicable  to  it,  and  the 
simple  duty  of  the  court  was,  to  render  judgment  in  dollars 
for  the  amount  of  the  note  and  interest. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Judgment  reversed. 


William  Oetgen  et  al.  vs.  John  ~W.  Koss  et  al. 

Amendment  of  Record:  Nunc  pro  tunc. 
Where  a  motion  to  set  aside  a  judgment  was  made  on  a  certain  day,  and 
allowed  by  the  court  and  so  minuted  on  the  judge's  docket,  but  the 
order  was  not  entered  in  the  records  of  the  court :  Held,  that,  the 
parties  both  being  before  the  court  and  the  rights  of  third  per- 
sons in  nowise  affected,  an  amendment  of  the  record  by  entering  the 
order  upon  the  records  nunc  pro  tunc  was  properly  allowed.1 

New  Trials  :  Setting  aside  judgment  by  default  in  ejectment,  and  granting 
a  new  trial. 
Where  a  plaintiff  in  ejectment  recovered  judgment  by  default  on  March 
21,  1860,  and  on  March  21,  1801,  the  defendant  moved  to  set  aside  Ihe 
judgment,  which  motion  was  allowed,  and  so  minuted  on  the  judge's 
docket,  on  March  26,  1861,  but  the  order  was  not  entered  of  record, 
and  the  costs  were  not  paid  till  May  7,  1861,  after  the  close  of  the 
term ;  and  at  the  March  term,  1864,  the  order  of  the  March  term,  1861, 
was  directed  to  be  entered  nunc  pro  tunc:  Held,  that,  considering 
the  cause  as  if  the  order  noted  on  the  judge's  docket,  March  23,  1861 
had  been  properly  entered  of  record  on  that  day,  such  order,  not  hav- 
ing been  made  until  after  a  term  had  intervened,  was,  so  far  as  it  de- 
pended on  the  common  law  powers  of  the  court,  a  nullity;  and  that, 
under  the  30th  and  31st  sections  of  the  ejectment  act  (Rev.  Stat.  1845, 
208),  conferring  authority  upon  the  court  (within  a  certain  time  after 
the  entry  of  judgment),  "  upon  the  payment  of  all  costs,"  to  vacate 
the  judgment  and  grant  a  new  trial,  the  order  of  March  26,  1861,  va- 
cating the  judgment  being  absolute,  going  into  effect,  if  at  all,  in- 
8tanter,  and  the  costs  not  having  been  paid  till  after  the  expiration  of 
the  term,  said  order  was  made  without  jurisdiction  and  was  invalid. 
The  payment  of  costs  is,  under  the  statute,  a  condition  precedent  to 

•See  McCormick  v.  Wheeler,  ante}  114. 
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the  granting  of  an  absolute  order  vacating  a  default  and  granting  a 
new  trial  of  an  action  of  ejectment.1 

Appeal:    Setting  aside  default,  when  reviewable  on} 
Although,  as  a  general  rule,  the  setting  aside  of  a  judgment  by  default  in 
the  circuit  court  is  discretionary,  and  not  the  subject  matter  of  review 
in  an  appellate  court,  this  is  not  true  where  the  question  turns  upon 
the  jurisdiction  of  the  circuit  court  to  make  the  order. 

Appeal  from  Circuit  Court  of  Cass  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
David  A.  Smith,  for  appellants.     Murray  McConnell,  for 
appellees. 

*Lawrence,  J.     This  case  comes  before  the  court  [336*] 
upon  an  agreed  state  of  facts,  and,  by  consent  of  parties, 
cross-errors  are  assigned.     In  the  view  we  have  taken  of  it, 
only  the  following  facts  are  material: 

The  appellees  brought  an  action  of  ejectment  against  the 
appellant  Zimmer,  and  recovered  judgment  against  him  by 
default  on  the  21st  of  March,  1860.  On  the  20th  of  March, 
1861,  Zimmer  executed  a  power  of  attorney  to  his  co-appel- 
lant Oetgen,  authorizing  him  to  move  to  set  aside  said  judg- 
ment, and  on  the  21st  of  March,  1861,  he  made  said  motion 
and  also  moved  to  be  allowed  to  join  in  the  defense  as  landlord 
of  Zimmer.  The  motion  was  allowed  by  the  court  on  the  26th 
of  March,  1861,  and  so  minuted  on  the  judge's  docket,  but 
the  order  was  not  entered  in  the  records  of  the  court. 
The  costs,  ^however,  were  not  paid  by  Oetgen  until  [337*] 
May  7,  1861,  and  after  the  close  of  the  term.  The 
cause  stood  until  the  March  term,  1864,  when  the  order  of 
the  March  term,  1861,  was  directed  to  be  entered  upon  the 
records,  mmc  pro  tunc,  and  the  case  was  heard  by  the  court, 
and  judgment  given  for  the  plaintiffs  below,  appellees  here. 

We  do  not  pass  upon  the  questions  raised  by  the  appellants 

1  See  Myers  v.  Phillips  68  111.,  269,  where  the  failure  to  pay  the  damages 
also,  assessed  at  one  cent,  was  considered  to  come  within  the  maxim  de 
minimus  non  curat  lex. 

*  See  United  States  Exp.  Co.  v.  Bedbury,  34  111 ,  459,  and  note. 
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in  regard  to  the  validity  of  the  respective  titles,  as  the  cross- 
error,  in  which  objection  is  taken  to  the  foregoing  proceed- 
ings, is  undoubtedly  well  assigned. 

There  is  no  objection  to  the  amendment  of  the  record,  the 
parties  both  being  before  the  court,  and  the  right  of  third  per- 
sons in  nowise  affected.  The  question  is  considered  by  us  as 
if  the  order  noted  on  the  judge's  docket,  March  26,  1861,  di- 
recting the  judgment  to  be  set  aside,  had  been  properly  en- 
tered in  the  records  on  that  day. 

It  is  urged  by  the  counsel  for  the  appellants  that  the  set- 
ting aside  of  a  judgment  by  default  is  discretionary,  and  not  the 
subject  matter  of  review  in  this  court.  This  is  true  as  a  gen- 
eral rule,  but  is  not  true  where  the  question  turns  upon  the 
jurisdiction  of  the  court  to  make  the  order. 

It  has  been  decided  in  this  court  in  an  extremely  well  con- 
sidered case — Cook  v.  Wood,  24  111.,  297  —  that  the  circuit 
court  has  no  power  to  set  aside  a  judgment  by  default  ren- 
dered at  a  previous  term,  and  the  second  judgment  rendered 
and  the  judgment  setting  aside  the  default  were  both  re- 
versed, and  the  case  ordered  to  stand  upon  the  first  judgment. 
In  the  case  before  us,  the  order  setting  aside  the  default  was 
not  made  until  more  than  a  year  after  the  original  judgment, 
a  term  having  intervened,  and  so  far  as  depended  on  the  com- 
mon law  powers  of  the  court,  that  order  was  a  nullity. 

But  it  is  insisted  that  it  is  within  the  statute. 

The  31st  section  of  the  ejectment  act  provides  as  follows: 

"  Every  judgment  in  ejectment,  rendered  by  default,  shall, 
from  and  after  two  years  from  the  time  of  entering  the  same, 
be  conclusive  upon  the  defendant  and  upon  all  persons  claim- 
ing by  or  through  him,  by  title  accruing  after  the  com- 
[338*]  mencement  *of  the  action;  but  within  two  years  after 
the  entering  of  such  judgment,  on  the  application  of 
the  defendant,  his  heirs  and  assigns,  and  upon  the  payment 
of  all  costs  and  damages  recovered  thereby,  the  court  may  va- 
cate such  judgment  and  grant  a  new  trial,  if  such  court  shall 
be  satisfied  that  justice  will  be  promoted,  and  the  rights  of 
the  parties  more  satisfactorily  ascertained  and  established." 
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So  far  as  the  payment  of  costs  is  concerned,  this  is  the  pre- 
cise language  used  in  section  30,  which  provides  for  vacating 
the  first  judgment  within  one  year.  The  right  given  by  both 
of  these  sections  is  a  purely  statutory  right,  and  a  party  ask- 
ing it  must  bring  himself  within  the  statutory  provision.  Un- 
til he  has  done  so,  he  has  no  standing  in  court,  and  the  court 
has  no  power  to  grant  his  motion.  This  court  said  in  Em- 
mons v.  Bishop,  14  111.,  152,  and  in  Goodhue  v.  Baker,  22  id., 
263,  that  the  payment  of  the  costs  was  "condition  precedent," 
as  it  clearly  is  by  the  language  of  the  act.  No  ingenuity  of 
construction  can  fritter  it  away.  Now  in  this  case  the  order 
setting  aside  the  judgment  was  made  on  the  26th  of  March, 
1861,  and  the  costs  were  not  paid  until  the  7th  of  May,  nor 
until  after  the  close  of  the  term.  The  order  is  absolute.  It 
does  not  provide,  as  is  sometimes  done,  that  the  order  is  to 
take  effect  only  upon  the  payment  of  costs  within  a  certain 
number  of  days  —  a  practice  not  to  be  approved  —  but  upon 
the  validity  of  which  we  express  no  opinion.  This  order 
went  into  effect,  if  at  all,  instanter.  The  judgment  must  be 
considered  as  having  been  set  aside  when  the  order  was  made, 
or  it  has  never  been  set  aside.  Yet  the  costs  had  not  been 
paid,  and  the  court  had  no  jurisdiction  to  set  aside  the  judg- 
ment until  the  costs  had  been  paid.  The  case  presents  pre- 
cisely the  same  question  that  it  would  do  if  the  costs  had 
never  been  paid  to  the  present  day.  The  circuit  court  under- 
took to  exercise  a  statutory  power,  independently  of  the  stat- 
utory condititions,  and,  in  so  doing,  it  clearly  erred. 

This  opinion  sustains  the  judgment  by  default  in  favor  of  the 
appellees.  The  judgment  on  the  trial  was  also  in  their  favor, 
but  inasmuch  as  that  was  also  against  the  landlord, 
Oetgen  in  ^sustaining  the  assignment  of  cross-errors,  [339*] 
it  is  necessary  to  reverse  the  last  judgment,  and  the 
order  setting  aside  the  judgment  by  default.  The  judgment 
by  default  is  ordered  to  stand.  The  appellees  will  have  judg- 
ment for  all  costs  that  have  accrued  since  the  judgment  by 
default  was  set  aside,  whether  in  this  court  or  in  the  court  be- 
low. Judgment  reversed. 
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James  H.  Roberts  vs.  Ann  Richards,  Adm'rx  of  Thomas 
Richards,  deceased,  Maria  S.  Richards,  and  Ann  Rich- 
ards. 

Equitable  Mortgage  :    By  absolute  deed} 

A  deed  absolute  in  form,  executed  as  security  for  any  sums  the  grantee 
may  pay  upon  certain  debts  verbally  agreed  by  him  to  be  paid  for 
the  grantor,  operates  in  equity  as  a  mortgage,  and  is  a  lien  upon  the 
lands  thereby  conveyed  for  all  payments  made  under  the  agreement, 
but  not  for  any  unpaid  balance  of  the  debts  so  agreed  to  be  paid, 
even  though  such  unpaid  balance  may  have  been  allowed  as  a  claim 
against  the  estate  of  the  grantee.  Should  the  grantee's  administrator 
pay  the  balance  of  such  debts  allowed  against  the  estate,  then  the 
lien  against  the  land  would  be  complete  in  his  favor  to  the  extent  of 
such  balance  also. 

The  grantee's  administrator  cannot  claim  a  lien  on  the  land  for  indebt- 
edness  accruing  to  him  after  the  grantor's  death,  outside  of  such 
agreement. 

Same  :  Subrogation  of  creditors. 
"Where  land  is  conveyed  by  absolute  deed  as  security  for  any  sums  the 
grantee  may  pay  upon  certain  debts  verbally  agreed  by  him  to  be 
paid  for  the  grantor,  and  the  grantee  pays  a  part  only,  and  the  residue 
is  allowed  against  his  estate,  but  not  paid  by  the  administrator;  upon 
the  allowance  of  such  residue  against  his  estate,  the  land  becomes  a 
trust  fund  charged  with  its  payment,  and  the  creditors  owning  the 
claims  so  allowed  have  the  right,  as  equitable  beneficiaries  of  the  trust 
fund,  to  have  it  applied  to  the  discharge  of  their  claims,  by  being  sub- 
rogated to  the  rights  of  the  administrator. 

Same  :  Redemption. 
But  the  conveyance  in  such  case  being  in  legal  effect  but  a  mortgage,  the 
grantor,  or  the  person  to  whom  he  has  subsequently  conveyed  the 
land,  and  who  succeeds  to  all  his  rights,  has  a  legal  right  to  discharge 
the  lien  by  paying  the  debts  and  refunding  to  the  administrator  the 
amount  advanced,  with  interest. 

Error  to  Circuit  Court  of  Macoupin  County. 

Bill  in  equity  filed  by  plaintiff  in  error  as  grantee  of 
George  L.  Roberts,  against  defendants  in  error,  to  redeem 
from  a  certain  deed  absolute  in  form,  and  which  the  bill  seeks 

'See  Brown  v.  Gaffney,  32  111.,  252;  Preschbaker  v.  Feaman,  id.,  475, 
and  cases  cited  in  note;  Kloch  v.  Walter,  70  id.,  416;  Carpenter  v.  Carpen- 
ter, id.,  457;  Smith  v.  Cremer,  7i  id.,  185;  Hanford  v.  Blessing,  80  id.,  188. 
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to  have  declared  a  mortgage,  executed  May  1,  1855,  by  said 
George  L.  Roberts  to  Thomas  Richards,  and  also  for  the  can- 
cellation of  said  deed,  and  an  injunction  restraining  the  sale 
of  the  land  thereby  conveyed,  under  a  decree  of  the  county 
court  of  said  county,  directing  the  same  to  be  sold  to  pay  the 
debts  of  said  Thomas  Richards,  deceased. 

The  facts  are  substantially  as  follows: 

George  L.  Roberts  had  executed  two  notes,  one  for  $50  and 
interest,  executed  by  him  as  joint  maker  with  O.  B.  Nance, 
and  another  for  $51.30  and  interest,  both  payable  October  1, 
1854;  and  upon  their  presentation  to  said  Roberts  for  pay- 
ment by  the  holder,  Alfred  Smith,  Roberts  being  unable  to 
pay,  a  verbal  promise  to  pay  them  was  made  by  Thomas  Rich- 
ards, and  the  conveyance  in  question  was  thereupon  executed 
by  Roberts  to  Richards,  as  security  for  such  sum  as  might  be 
paid  by  Richards  thereon,  and  as  it  seems,  upon  no  other  con- 
sideration, the  understanding,  as  it  seems,  being  that  the  deed 
was  not  to  be  recorded,  but  was  to  be  redelivered  to  Roberts 
upon  the  repayment  by  him  of  such  sum  as  should  be  ad- 
vanced on  the  notes.  The  notes  were  not  surrendered  by  the 
holder  to  Roberts,  nor  was  he  released  from  their  payment, 
nor,  so  far  as  appears,  was  any  writing  evidencing  Richards* 
promise  to  pay  said  notes  ever  executed  by  him  to  Smith. 
Although  the  deed  was  by  inadvertence  put  upon  record,  no 
acts  of  ownership  were  ever  exercised  by  Richards  in  respect 
of  the  land  conveyed,  nor  were  any  taxes  ever  paid  by  him 
thereon;  and  directions  for  the  return  of  the  deed  to  the 
grantor  were  given  by  Richards  to  his  wife  during  his  last 
illness,  but  Richards'  death  occurred  in  January,  1856,  with- 
out either  a  return  of  the  deed  or  a  reconveyance  of  the  land 
having  been  made. 

The  defendants  set  up  that  the  land  was  to  be  held  as  secu- 
rity for  all  the  indebtedness  of  Roberts  to  Richards,  and  al- 
leged the  existence  of  an  indebtedness  of  $346.10,  for  boards 
a  grocery  bill,  and  money  paid  to  Roberts;  the  payment  by 
Richards  of  $17.28  on  the  notes,  and  the  allowance  against 
Richards'  estate  of  $136.92,  the  balance.     The  allegations  as 
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to  the  existence  of  said  indebtedness,  and  that  the  deed  was 
to  secure  anything  else  than  the  sums  paid  on  said  notes,  were 
not  supported  by  the  evidence;  but  the  evidence  showed  that 
$17.28  had  been  paid  by  Richards  upon  the  notes.  It  also  ap- 
peared that  an  order  had  been  obtained  by  Richards'  adminis 
tratrix  for  the  sale,  among  other  parcels,  of  the  land  in  ques 
tion  to  pay  the  debts  of  the  estate. 

Upon  the  hearing,  the  circuit  court  entered  a  decree  dismis- 
sing the  bill,  with  costs. 

The  errors  assigned  are: 

(1)  The  refusal  of  the  court  below  to  decree  the  cancella- 
tion and  redelivery  to  complainant  of  the  deed  executed  by 
Roberts  to  Richards. 

(2)  The  refusal  of  said  court  to  decree  the  entry,  upon  the 
margin  of  the  record  of  said  deed,  of  a  memorandum  of  its 
cancellation. 

(3)  Because  said  court  did  not  decree  for  complainant  in 
accordance  with  the  prayer  of  the  bill. 

4)  Because  said  court  found  the  issues  for  the  defendant. 

(5)  The  dismissal  of  complainant's  bill. 

(6)  Decreeing  the  recovery  of  costs  by  defendants. 

(7)  Overruling  complainant's  motion  for  a  new  trial. 
Woodson  dc  Walker,  for  plaintiff  in  error.     S.  S.  Gilbert, 

for  defendants  in  error. 

[342*]  *  Walker,  0.  J.  There  can  be  no  doubt  that  the 
deed  operated  as  a  mortgage  in  equity,  for  all  payments 
made  by  Richards  upon  the  debts,  and  such  was  the  manifest 
design  of  the  parties.  And  to  that  extent,  with  its  accruing 
interest,  it  is  a  mortgage  to  the  estate  of  Richards,  and  is  a 
lien  upon  the  lands  in  favor  of  the  administratrix.  Richards, 
however,  having  failed  to  pay  the  balance  on  the  notes,  held 
no  lien  upon  the  lands  for  the  remainder,  nor  do  his  repre- 
sentatives. The  agreement  was  only  partially  executed,  and 
it  would  be  inequitable  to  hold  the  lands  liable  to  pay  the 
debts  of  the  estate  of  Richards,  beyond  the  sum  advanced  in 
his  lifetime  and  the  portion  of  the  debts  since  allowed  against 
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his  estate.  Had  his  administratrix  paid  the  balance  on  the 
notes  allowed  against  the  estate,  then  the  lien  against  the  land 
would  have  been  complete  in  her  favor,  to  the  extent  of  tho 
two  notes  and  interest. 

Nor  can  the  administratrix  claim  to  have  any  lien  on  the 
lands  for  indebtedness  which  has  accrued  to  her  outside  of  the 
agreement.  No  agreement  between  her  and  George  Roberts 
is  shown,  that  could  render  the  land  liable  for  the  amount  he 
has  become  indebted  to  her.  Nor  is  there  any  evidence  that 
credit  was  given  by  Richards  on  the  faith  that  the  lands  should 
be  held  as  a  security  at  the  time  the  indebtedness  was  incurred, 
or  that  the  lands  should  be  held  therefor. 

The  question,  however,  remains  to  be  considered,  whether  by 
pledging  the  lands  to  Richards  for  the  payment  of  the  notes,  he 
did  not  become  a  trustee,  and  hold  the  lands  charged 
with  their  ^payment.  And  when  the  claims  were  [343*] 
allowed  against  the  estate  of  Richards,  the  trust  fund 
did  not  then  become  charged  with  their  payment,  and  did  not  au- 
thorize the  administratrix  to  resort  in  equity  to  the  fund  for  that 
purpose.  Or  whether  the  creditors  holding  the  claims  might 
not  have  exhibited  their  bill  and  had  the  land  sold  for  their 
satisfaction,  by  having  themselves  subrogated  to  the  rights  of 
the  administratrix.  As  equitable  beneficiaries  of  the  trust  fund, 
they  undoubtedly  had  the  right  to  have  it  applied  to  the  dis- 
charge of  their  claims. 

But  inasmuch  as  the  conveyance  was,  in  legal  effect,  but  a 
mortgage,  Roberts,  or  his  assignees,  had  a  right  to  discharge 
the  lien  and  satisfy  the  mortgage  by  paying  the  notes  and  in- 
terest, and  refunding  to  the  representative  of  Richards'  estate 
the  amount  advanced  by  him,  with  the  accruing  interest. 
The  absolute  title  to  the  land  never  having  vested  in  Richards 
or  his  heirs,  in  equity,  it  still  remained  subject  to  redemption 
from  the  lien  with  which  it  was  thus  charged,  and  plaintiff  in 
error  having  received  a  conveyance  from  George  Roberts,  he 
succeeded  to  all  of  the  rights  of  the  latter.  And  having  of- 
fered to  redeem  and  to  pay  any  lien  upon  the  land,  and  the 
bill  containing  the  general  prayer  for  relief,  the  court  below 

285 


344  SPKINGFJLELD, 


Willenborg  vs.  Murphy. 


should  have  permitted  a  redemption.  The  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded,  with  instruc- 
tions that  the  court  ascertain,  by  a  reference  to  the  master  or 
otherwise,  the  sum  due  upon  the  notes,  and  also  the  sum  due 
to  the  estate  of  Richards,  for  money  advanced  by  him  as  a 
payment  on  the  notes,  or  either  of  them,  and  require  its  pay- 
ment within  ninety  days  from  the  time  of  rendering  the  de- 
cree, and  decree  that  in  default  of  its  payment,  all,  or  so  much 
of  the  land  be  sold  by  the  master  in  chancery  as  may  be 
necessary  to  pay  the  money.  And  that  the  deed  from  George 
Roberts  be  canceled.  And  further,  that  the  administratrix  be 
enjoined  from  proceeding  to  sell  the  land  under  the  order  of 
the  county  court.  And  in  case  of  the  sale  of  the  lands,  the 
money  found  to  be  due  the  estate  of  Richards  and  the  balance 
on  the  notes  be  paid,  and  any  surplus  that  may  remain  be 
paid  to  plaintiff  in  error. 
Decree  reversed. 


[344*]     *Henry  Willenborg  et  al.  vs.  Franklin  S.  Mur- 
phy, Adm'r,  etc. 

Administrators  :  Leasehold  purchased  by  administrator  held  to  be  assets. 
Where  a  leasehold  interest  of  an  intestate  is  sold  on  execution,  and  after 
his  death  his  administrator  purchases  the  sheriff's  certificate  of  sale 
and  takes  a  deed  for  the  property  in  his  own  name,  but  subsequently 
inventories  it  as  part  of  the  estate;  charges  himself  as  administrator 
with  the  rents  and  profits  of  the  estate,  and  takes  an  extension  of  the 
lease  in  his  own  name,  but  describing  himself  therein  as  adminis- 
trator, he  will  not  thereafter  be  permitted  to  appropriate  it  to  his 
individual  use,  but  the  same  must  be  accounted  for  by  him  as  assets. 

Witnesses  :     Objections  to,  when  to  be  taken. 
Where  the  complainant,  an  administrator,  is  sworn  and  examined  as  a 
witness  in  the  cause  on  behalf  of  the  estate,  and  cross-examined  by 
the  opposite  party,  and  no  objection  is  made  to  it  on  the  hearing,  the 
objection  can  not  be  taken  on  appeal.1 

1  Sec  Moshier  v.  Knox  College,  32  111.,  155;  Goodrich  v.  Hanson,  38  id., 
498;  Lockwood  v.  Mills,  39  id.,  602;  Phy  v.  Clark,  35  id.,  377;  Cooke  «. 
Orne,  37  id.,  186;  Swift  v.  Castle,  23  id.,  209;  Fash  v.  Blake,  38  id.,  363; 
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Chancery  Pleading:    Answer  on  oath,  when  a  mere  pleading} 

Where  an  answer  on  oath  is  waived  in  the  bill,  and  the  defendant  not- 
withstanding puts  in  a  sworn  answer,  such  answer  is  only  a  plead- 
ing,  and  does  not  require  the  testimony  of  two  witnesses  to  overcome  it. 

Appeal  from  Circuit  Court  of  Macon   county. 
The  case  is  sufficiently  stated  in  the  opinion. 
Smith  c&  Low  for  appellants.     Gallagher  &  Lake,  and  H. 
Crea,  for  appellee. 

Bkeese,  J.  Several  questions  are  presented  by  this  record, 
the  most  important  of  which  we  purpose  to  notice. 

The  bill  was  filed  by  appellee  as  administrator  de  bonis  non 
of  the  estate  of  one  J.  B.  West,  of  which  appellant  had  been 
the  administrator.  The  scope  of  the  bill  appears  to  be,  to 
decree  a  certain  leasehold  interest  in  a  lot  in  Decatur,  held  by 
appellant,  to  be  assets  of  the  estate  of  "West,  and  that  appel- 
lant be  required  to  convey  his  interest  in  it,  for  the  benefit  of  the 
heirs  and  creditors  of  the  estate,  claiming  that  it  was  real 
estate  and  subject  to  redemption,  and  that  appellant  had  funds 
of  the  estate  in  his  hands  sufficient  to  redeem. 

*The  appellant  sets  up  in  his  answer,  that  the  lease-  [345*] 
hold  was  personal  property,  and  that  he  purchased  it 
on  his  own  account,  from  one  Jones,  who  had  purchased  it 
under  an  execution  against  West  in  his  lifetime,  and  had  paid 
him  four  hundred  dollars  therefor,  out  of  his  own  money  ob- 
tained by  mortgage,  and  that  he  had  no  funds  of  the  estate  in 
his  hands  with  which  to  redeem  the  same,  if  it  was  subject  to 
redemption. 

It  appears  that  in  January,  1860,  J.  T.  Jones  became  the 
purchaser,  at  sheriff's  sale,  of  this  estate,  under  an  execution 
issued  on  a  judgment  in  his  favor  against  West,  in  1858,  and 

Jackson  v.  Warren,  32  id.,  331;  Sawyer  v.  City  of  Alton,  3  Scam.,  127; 
Smith  v.  Kahili,  17  111.,  67;  T.,  P.  &  W.  R'y  Co.  v.  Miller,  55  id.,  448;  Great 
Western  R.  R.  Co.  of  18.59  v.  City  of  Decatur,  33  id.,  381 ;  Frink  v.  Mc- 
Clung,  4  Gilm.,  569;  Corgan  v.  Anderson,  30  111.,  95;  Thomas  t>.  Dunaway 
id.,  373. 

*  See  Chambers  v.  Rowe,  ante,  171. 
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that  the  sheriff  delivered  to  him  a  certificate  of  purchase  there- 
for. Appellant  H.  Willenborg  purchased  the  certificate  of 
Jones,  on  the  4th  day  of  April,  1861,  and  took  a  deed,  in  his 
own  name,  for  the  property.  Afterwards,  H.  Willenborg  in- 
ventoried it  as  part  of  the  estate,  and  charged  himself,  as  ad- 
ministrator, with  the  rents  and  profits  of  the  premises,  amount- 
ing to  six  hundred  dollars,  which  he  received  and  appropriated 
to  his  own  use. 

On  being  removed  from  the  charge  of  the  estate,  and  on  the 
appointment  of  appellee  as  administrator  de  bonis  non,  he 
agreed  with  such  administrator  to  reconvey  the  estate  for  the 
benefit  of  West's  creditors,  but  did  not  do  so,  but  conveyed 
the  same  to  his  brother  Frank,  his  co-appellant,  and  a  resident 
of  the  state  of  Ohio.  It  also  appears  that  after  his  purchase 
from  Jones,  H.  Willenborg  obtained  from  the  guardian  of  the 
owners  of  the  fee,  an  extension  of  the  lease  in  his  own  name, 
but  as  administrator  of  West,  and  is  so  described  therein. 

We  apprehend  it  is  quite  immaterial  whether  this  leasehold 
is  to  be  treated  as  real  estate  or  as  personal  property,  in  the 
view  we  have  taken  of  the  case.  It  is  apparent  that  EL  Wil- 
lenborg treated  it,  when  he  took  an  assignment  of  the  certifi- 
cate and  a  deed  from  the  sheriff,  and  obtained  an  extension  of 
the  lease,  as  part  of  the  estate  of  West,  and  as  real  estate,  and 
purchased  such  extension  in  his  character  as  administrator,  and 
charged  himself,  as  administrator,  with  the  rents  and  profits. 
He  has  dealt  with  it  and  treated  it  as  property  of  the  estate, 
and  he  ought  not  to  be  permitted  now  to  appropriate 
[346*]  it  to  his  individual  use.  It  is  a  well  established  doc- 
trine, that  a  party  acting  in  a  fiduciary  character  shall 
not  be  allowed  to  meddle  and  deal  in  things  for  his  own  profit, 
over  which  he  has  control  by  reason  of  such  character.  If  the 
leasehold  estate  was  personal  property,  of  which  we  have  no 
doubt,  it  went  to  him  as  administrator,  and  he  had  the  control  of 
it,  and  was  bound  to  dispose  of  it  for  the  interest  of  the  cred- 
itors and  distributees  of  the  estate,  and  not  make  a  profit  out 
of  it  for  himself.  Such  conduct  as  is  here  shown,  by  an  ad- 
ministrator, should  be  rebuked,  rather  than  encouraged  by  al- 
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lowing  him  to  profit  by  his  improper  conduct.  Justice  and 
sound  policy  require  that  this  freehold  estate,  or  its  proceeds, 
should  go  to  the  benefit  of  the  creditors  and  distributees  of 
West,  and  not  to  the  single  advantage  of  an  unfaithful  admin- 
istrator. 

We  see  nothing  in  the  decree  of  the  court  objectionable.  H. 
Willenborg  has  received  six  hundred  dollars  as  rent  of  this 
property,  which  more  than  covers  the  amount  he  paid  for  it 
and  expenses,  and  leaving  a  balance  against  him  of  a  sum 
which  the  court  found  to  amount  to  seventy-five  dollars. 

As  to  the  objection  that  the  complainant  was  sworn  and  ex 
amined  as  a  witness  in  the  cause  on  behalf  of  the  estate,  it  is 
sufficient  to  say,  no  objection  was  made  to  it  on  the  hearing, 
and  he  was  cross-examined  by  the  appellant. 

It  will  be  observed,  the  bill  waives  the  oath  of  the  defend- 
ant to  his  answer,  yet  notwithstanding,  the  defendant  put  in 
a  sworn  answer,  and  claims  the  benefit  of  it,  insisting  that  it 
must  be  overcome  by  the  testimony  of  two  witnesses.  This  is 
absurd,  and  it  is  very  improper  practice  for  the  solicitor  of  a 
defendant,  in  a  case  where  the  oath  is  waived,  to  put  in  an 
answer  under  oath,  a  practice  that  ought  to  be  rebuked. 
Waiving  the  oath,  the  answer  becomes  mere  pleading,  if  put 
in  under  oath.  However  "  sharp  "  the  practice  might  have 
been  supposed  to  be,  by  no  possibility  can  the  defendant  derive 
any  advantage  from  it;  the  answer  still  remains  mere  plead- 
ing. The  testimony  of  the  complainant  was  quite  sufficient 
to  establish  the  claim  set  up,  and  fully  makes  out  the  case 
stated  in  the  bill. 

The  decree  against  Frank  Willenborg,  the  other  de- 
fendant, *is  entirely  correct,  it  being  quite  evident  he  [347*] 
was  not  a  bona  fide  purchaser,  but  a  mere  cover  for 
his  brother  Henry. 

There  being  no  error  in  the  record,  the  decree  must  be  af- 
firmed. 

Decree  affirmed. 

Vou  XXXVI.— 19  289 


347  SPKINGFIELD, 


City  of  Beardstown  vs.  Moody. 


City  of  Beardstown  vs.  Charles  D.  Moody. 

Witnesses  :  Interest? 
Where  a  city  ordinance  gave  the  wharf-master  ten  per  cent,  on  the  whole 
amount  collected  by  him  as  wharfage;  and  by  another  ordinance  a 
penalty  was  imposed  upon  the  owner  or  master  of  any  steamboat  leav- 
ing the  city  wharf  without  paying  the  wharfage  fee:  Held,  in  an  ac. 
tion  to  recover  a  penalty  for  a  violation  of  the  latter  ordinance,  that 
the  wharf-master  was  a  competent  witness,  the  penalty,  if  collected, 
not  being  a  wharfage  fee. 

Error  to  Circuit  Court  of  Cass  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
J.  Henry  Shaw,  for  plaintiff  in  error.     Smith  <&  Dummer, 
for  defendant  in  error. 

Lawrence,  J.  The  city  of  Beardstown  has  an  ordinance  re- 
quiring the  owner  or  mastsr  of  any  steamboat  landing  at  its 
wharf  to  pay  a  wharfage  fee  of  one  dollar. 

Section  9  of  the  same  ordinance  reads  as  follows:  "  The 
said  wharf-master  shall  be  entitled  to  such  fees  or  per  centage 
as  the  city  council  shall  hereafter,  by  ordinance  or  or- 
[348*]  der,  determine,  *and  for  this  year  not  less  than  ten  per 
cent,  on  the  whole  amount  by  him  collected  as  wharfage, 
and  all  such  additional  fees  or  commissions  as  the  city  coun- 
cil, by  order  or  resolution,  may  direct." 

This  ordinance  was  passed  April  14,  1864. 

Section  14  of  an  ordinance  amendatory  of  the  ordinance 
above  referred  to  provides  that  the  owner  or  master  of  a  steam- 
boat, who  shall  permit  the  same  to  leave  the  city  wharf  with- 
out paying  the  wharfage  fee,  "  shall  forfeit  and  pay  to  said 
city  the  sum  of  fifty  dollars  for  each  such  departure  without 
such  payment." 

The  appellant  sued  the  appellee,  under  this  section,  to  re- 
cover the  penalty,  and  on  the  trial,  offered  the  wharf-master  as 
a  witness,  who    was  held  incompetent  by  the  court  on  the 

1  See  Rev.  Stat.  1874,  488. 
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ground  of  interest.  We  have  only  been  referred  to  section  9, 
above  quoted,  as  showing  his  interest,  nor  do  we  find  any 
other  provision  bearing  upon  this  point,  in  the  ordinances  as 
set  out  in  the  bill  of  exceptions.  This  section  clearly  gives 
him  no  interest  in  the  event  of  this  suit.  By  its  provisions 
he  was  to  have  "  ten  per  cent,  on  the  whole  amount  by  him 
collected  as  wharfage."  This  suit  is  not  for  wharfage,  but  for 
a  penalty  for  violating  an  ordinance.  It  is  a  quasi  criminal 
proceeding.  The  fifty  dollars,  if  collected,  can  no  more  be 
considered  wharfage  fees,  than  could  any  other  fine  or  penal- 
ty imposed  and  collected  for  violating  some  other  city  ordi- 
nance. The  owner  or  master  of  the  vessel,  notwithstanding 
he  had  paid  this  penalty,  would  still  remain  liable  for  the  one 
dollar  wharfage  which  he  had  sought  to  evade.  The  wharf- 
master  has  no  legal  right  to  any  portion  of  whatever  sum 
may  be  recovered  in  this  suit,  and  is  not,  so  far  as  this  record 
discloses,  an  incompetent  witness. 

Judgment  is  reversed  and  the  cause  remanded. 

J  udgment  reversed. 


*Mathew  Stacy,  Adm'r  of  Charles  Hakdin,  deceased,  [349*] 
vs.  Samuel  Cobbs  and  Samuel  Williamson. 

Evidence  :    Statements  of  a  party  given  in  evidence  by  opposite  party. 
The  statements  of  the  defendant  when  given  in  evidence  by  the  plaintiff 
are  evidence  proper  to  be  admitted  to  the  jury;  and  when  received 
they  are  to  be  weighed  in  connection  with  all  of  the  circumstances 
of  the  case,  and  the  interest  of  the  defendant  to  color  and  misrepre- 
sent the  facts,  as  well  as  any  conflict  in  his  different  statements,  and 
are  to  receive  such  weight  as  the  jury  believe  they  are  entitled  to 
receive. 
Same:     Province  of  the  court  and  jury  in  respect  of. 
It  is  the  province  of  the  court  to  determine  whether  evidence  is  admis- 
sible; and  that  of  the  jury  to  determine  its  weight,  and  what,  if  any 
thing,  it  proves. 
-Same  :    Same :    Instruction  held  to  invade  province  of  jury. 

Where,  in  an  action  upon  a  promissory  note,  the  defendant  claimed  that 
the  note  was  paid  by  the  price  of  a  carriage  purchased  by  the  plaint- 
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iff  of  him  some  three  years  previously,  the  fact  that  the  note  was 
given  after  the  purchase  of  the  carriage  is  a  circumstance  for  the 
jury  to  consider,  and  it  is  for  them  to  determine  whether  the  note 
would  have  been  given  when  the  plaintiff  was  indebted  to  defendant 
for  the  carriage,  and  whether,  if  it  had  not  been  paid  for,  defendant 
would  have  paid  money  on  the  note  when  it  was  satisfied  by  the  sale 
of  the  carrige;  and  in  such  case,  it  is  error  to  instruct  the  jury  that 
the  fact,  if  proven,  that  the  carriage  was  purchased  before  the  note  was 
given,  did  not  prove  defendant's  statements,  called  out  in  evidence  by 
plaintiff,  that  the  note  was  paid,  to  be  false,  and  that  said  fact  was  im- 
material.   Such  an  instruction  invades  the  province  of  the  jury. 

Error  to  Circuit  Court  of  Morgan  County. 

Assumpsit  by  plaintiff  in  error  against  defendants  in  error 
upon  a  promissory  note  for  $433.60,  executed  by  defendants 
in  error  to  plaintiff's  intestate,  bearing  date  December  4, 
1859,  and  payable  one  year  after  date,  with  interest  at  ten  per 
cent,  per  annum. 

The  plaintiff  declared  specially  upon  said  note.  Plea,  non 
assumpsit. 

Upon  the  trial  in  the  court  below,  the  following  instruction 
was  given  for  the  defendants  and  excepted  to  by  the  plaintiff: 

"  The  plaintiff,  by  asking  the  witness  Cassell  for  the  state- 
ments of  Cobbs,  and  having  the  same  detailed  before  the  jury, 
has  made  said  statements  evidence,  and  said  plaintiff  is  bound 
by  said  statements,  if  true  in  fact;  and  if  the  jury  find,  from 
the  evidence,  that  Cobbs,  in  said  conversation,  stated  in  sub- 
stance that  said  note  was  paid,  then  the  jury  must  find  their 
verdict  accordingly,  unless  they  further  find,  from  the  evidence, 
that  said  statement  was  untrue;  and  the  fact,  if  proven,  that 
the  rockaway  was  purchased  before  this  note  was  given,  does 
not  prove  said  statements  false,  and  is  immaterial.' ' 

Yerdict  and  judgment  for  defendants. 

The  assignments  of  error  are: 

(1)  The  giving  of  said  instruction. 

(2)  The  denial  of  plaintiff's  motion  to  vacate  the  verdict 
and  grant  a  new  trial. 

H.  B.  Me C lure,  for  plaintiff  in  error.   Morrison  c&  JSjpler, 
for  defendants  in  error. 
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*Walker,  C.  J.  The  assignment  of  errors  in  this  case  [350*] 
questions  the  correctness  of  the  third  instruction  given 
for  defendant  below.  There  is  no  doubt  that  the  statements 
of  Cobbs,  called  out  by  plaintiff,  were  evidence,  and  were  pro- 
perly admitted  to  the  jury;  but  what  they  proved,  and  the 
weight  they  were  entitled  to  receive,  was  entirely  a  question 
for  the  consideration  of  the  jury.  When  received,  it  became 
the  duty  of  the  jury  to  weigh  them,  in  connection  with  all  of 
the  circumstances  of  the  case,  and  the  interest  of  the  defend- 
ant to  color  and  misrepresent  the  facts,  as  well  as  any  conflict 
in  his  different  statements,  and  then  give  the  statements  such 
weight  as  they  believed  they  were  entitled  to  receive. 

The  question  as  to  how  far  evidence,  legitimate  and  properly 
admitted,  is  material,  is  a  question  for  the  consideration  of  the 
jury.  It  is  the  province  of  the  court  to  determine  whether 
evidence  is  admissible,  and  that  of  the  jury  to  determine  its 
materiality,  and  what  it  proves,  if  anything.  In  this 
case  the  ^statements  of  defendant,  when  called  for  by  [351*] 
the  plaintiff,  were  competent  and  properly  admitted, 
and  we  think  it  was  error  for  the  court  to  instruct  the  jury 
that  it  was  immaterial  whether  the  carriage  was  purchased 
before  the  note  was  given,  as  it  invaded  the  province  of  the 
jury,  and  was  calculated  to  mislead  them  in  considering  the 
weight  that  should  have  been  given  to  the  statements  of  the 
defendant.  The  fact  that  the  note  was  given  some  three  years 
after  the  purchase  of  the  carriage  was  a  circumstance  which 
the  jury  should  have  considered,  and  it  was  for  them  to  de- 
termine whether  Cobbs  would  have  given  his  note,  with  se- 
curity, when  Hardin  was  indebted  to  him  for  the  carriage. 
And  whether,  if  it  had  not  been  paid  for,  he  would  have  paid 
money  to  Hardin  on  the  note,  when  it  was  satisfied  by  the 
sale  of  the  carriage  to  Hardin.  These,  and  other  questions, 
arising  out  of  the  purchase  of  the  carriage  such  a  length  of 
time  before  the  note  was  given,  were  all  proper  to  be  consid- 
ered by  the  jury.  This  the  court  took  from  their  considera- 
tion by  the  last  clause  of  this  instruction,  which  we  think  was 
error. 
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As  the  case  will  be  remanded  for  further  proceedings,  and 
will  have  to  come  before  a  jury,  we  deem  it  unnecessary  to 
consider  the  question  as  to  whether  the  verdict  is  against  the 
weight  of  evidence.  We  will  leave  the  question  of  the  weight 
of  evidence  to  the  jury,  where  it  belongs,  as  the  case  will  be 
reversed  upon  the  grounds  above  indicated.  The  judgment 
of  the  court  below  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


William  Edwards  vs.  John  G.  Duling. 

Practice  in  Circuit  Court  :  Dismissal  of  appeal  for  failure  to  pay  docket 
fee. 
Under  the  act  of  January  15,  1863  (Sess.  Laws,  49;,  the  second  section  of 
which  provides  that  no  suit  at  law  or  in  chancery  shall  be  docketed, 
etc.,  until  the  party  wishing  the  same  so  docketed  shall  pay  to  the 
clerk  a  docket  fee  of  one  dollar,  which  shall  be  taxed  in  the  bill  of 
costs  against  the  unsuccessful  party,  and  collected  as  other  costs,  the 
circuit  court  has  no  power  to  dismiss  an  appeal  for  failure  of  the  ap- 
pellant to  pay  the  docket  fee,  without  first  causing  a  rule  to  pay  the 
same  to  be  served  on  the  appellant. 

Same  :    Same. 

Where  the  appellant  perfects  an  appeal  by  filing  an  appeal  bond  with 
the  justice  of  the  peace,  but  does  not  have  the  cause  placed  on  the 
docket  by  paying  the  docket  fee;  and  the  appellee  files  the  transcript 
from  the  justice  of  the  peace,  pays  the  docket  fee,  and  has  the  cause 
placed  on  the  docket,  the  law  is  then  complied  with,  and  the  cause 
being  regularly  on  the  docket,  it  is  to  be  proceoded  with  as  any  other 
docketed  cause,  and  the  docket  fee  collected  with  the  other  costs, 
unless,  which  is  a  proper  practice  in  such  case,  a  rule  is  taken 
against  the  appellant  to  show  cause  why  the  docket  fee  advanced  oy 
the  appellee  should  not  be  refunded,  or  the  appeal  dismissed,  on  fail- 
ure to  comply  with  which  the  appeal  should  be  dismissed  for  want 
of  prosecution. 

Appeal  from  Circuit  Court  of  Edgar  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
John  Scholfield*  for  appellant.     Blackburn  c&  Eads,  foi 
appellee. 
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*Breese,  J.  The  facts,  as  they  appear  in  the  record,  [353*] 
are,  briefly,  these:  An  appeal  was  taken  by  the  appeL 
lant  here,  from  a  judgment  rendered  against  him,  by  a  justice 
of  the  peace,  in  an  action  of  forcible  detainer.  The  appellant 
did  not  take  the  steps  required  by  the  statute  to  have  the 
cause  placed  on  the  docket,  by  paying  the  docket  fee  of  one 
dollar,  allowed  by  the  act  approved  January  15,  1863.  On 
the  fourth  day  of  the  term  of  the  circuit  court,  to  which  the 
appeal  was  taken,  the  appellee  filed  the  transcript  from  the 
justice  of  the  peace,  paid  the  docket  fee,  and  had  the  cause 
placed  on  the  docket,  and,  thereupon,  moved  the  court  to  dis- 
miss the  case,  because  the  appellant  had  failed  to  pay  the 
docket  fee,  although  requested  so  to  do.  Whereupon,  the 
court  dismissed  the  appeal,  and  awarded  a  procedendo  to  the 
justice  of  the  peace. 

On  the  same  day,  appellant  moved  to  set  aside  this  order 
dismissing  the  appeal,  for  the  reasons  filed,  which  the  court 
refused,  and  the  case  is  brought  here  by  appeal,  where 
it  is  assigned  for  *error,  first,  dismissing  the  appeal,  [354*] 
and  second,  refusing  to  set  aside  the  order  of  dismissal 
and  reinstate  the  cause. 

The  act  of  January  15,  1863,  provides,  in  the  second  sec- 
tion, that  no  suit  at  law  or  in  chancery  shall  be  docketed,  etc., 
until  the  party  wishing  the  same  so  docketed  shall  pay  to  the 
clerk  a  docket  fee  of  one  dollar,  which  shall  be  taxed  in  the 
bill  of  costs  against  the  unsuccessful  party,  and  collected  as 
other  costs.     Sess.  Laws,  1863,  p.  49. 

The  phraseology  of  this  section  is  somewhat  singular.  It 
does  not  require  the  party  bringing  the  suit  to  pay  the  docket 
fee,  but  "  the  party  wishing  the  same  docketed  "  shall  pay  the 
docket  fee.  Now,  an  appellant,  with  a  judgment  against  him, 
and  the  merits  also,  may  not  wish  the  cause  docketed.  He 
may  prefer  it  should  not  come  before  the  court  for  trial,  and, 
therefore,  although  he  has  perfected  his  appeal  by  executing 
a  bond,  may  not  desire  a  trial  on  the  merits.  He  fails  to 
docket  the  cause  by  paying  the  docket  fee.  But  the  other 
party  wishing  a  trial  pays  the  docket  fee,  and  has  the  cause 
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docketed.     The  law  is  then  complied  with,  and  its  purposes 
and  object  fully  answered. 

The  cause  being  regularly  on  the  docket,  it  was  to  be  pro- 
ceeded with,  as  any  other  docketed  cause,  with  this  exception : 
the  appellant,  or  party  taking  an  appeal,  is  required,  as  a  gen- 
eral rule,  to  take  all  the  steps  necessary  to  bring  his  case  into 
court  and  place  it  on  the  docket.  If  he  has  neglected  this,  a 
rule  should  be  taken  against  him  to  show  cause  why  the 
docket  fee  advanced  by  the  other  party  should  not  be  re- 
funded, or  the  appeal  dismissed,  and  on  failure  to  comply 
with  the  rule,  the  appeal  should  be  dismissed  as  for  want  of 
prosecution. 

This  record  does  not  show  any  default  on  the  part  of  the 
appellant  after  the  cause  was  placed  on  the  docket,  and  before 
he  could,  under  such  circumstances,  be  in  default,  a  rule 
should  have  been  taken  against  him,  or  the  cause  might  pro- 
gress, and  the  docket  fee  be  collected  with  the  other  costs.  The 
most  reasonable  proceeding  would  be,  we  think,  to  take  the 
rule  against  the  appellant  in  the  first  instance,  and  if  he  does 
not  refund  the  docket  fee  advanced  by  the  appellee,  then  the 

appeal  ought  to  be  dismissed. 
[355*]       *¥e  do  not  think  the  court  had  the  power  to  dis- 
miss  this  appeal  without  first  causing  a  rule  to  be 
served  on  the  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  L.  Boyd  et  al.  vs.  Blair  Strahan  et  al. 

Wills:    Rule  of  interpretation ;  intention. 
The  rule  which  controls  all  others  in  the  interpretation  of  wills  is,  that 
the  intention  of  the  testator,  to  be  gathered  from  the  entire  will,  must 


^ee  Jones  v.  Bramblet,  1  Scam.,  276;  Willis  v.  Watson,  4  id.,  64;  Smith 
v.  Taylor,  21  111.,  296;  Holliday  v.  Dixon,  27  id.,  33;  Pool  v.  Blakie,  53  id., 
495;  Mason  v.  Ely,  38  id.,  138:  Heuser  v.  Harris,  42  id.,  425;  The  People 
v.  Jennings,  44  id.,  488;  Markillie  v.  Kagland,  77  id.,  98;  Brownfield  v. 
Wilson,  78  id.,  407. 
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Same  :     Bequests  of  personalty  to  be  at  absolute  disposition  of  the  legatee. 
As  a  general  rule,  where  a  will  bequeaths  personal  property  to  be  at  the 
absolute  disposition  of  the  legatee,  he  becomes,  in  the  absence  of  all 
clauses  showing  a  contrary  intent  on  the  part  of  the  testator,  the  ab- 
solute owner.1 

Same  :  Same. 
Where  a  testator  gave  to  his  wife  $1,200  in  money,  and  all  his  household 
furniture,  to  her  and  her  heirs  and  assigns  forever ;  and  in  the  next 
clause  gave  her  further  the  balance  of  all  his  money  in  notes  or  other- 
wise, together  with  all  his  personal  property  of  every  description,  not 
therein  enumerated  or  otherwise  disposed  of, "  to  be  at  her  own  disposal, 
and  for  her  own  proper  use  and  benefit,  during  her  natural  life :"  Held, 
that,  by  the  last  clause,  the  legatee  took  only  a  life  estate  in  the  prop- 
erty therein  described. 

Appeal  from  Circuit  Court  of  Randolph  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Baker  db  Underwood,  for  appellants.     H.  K.  S.  O'Melveny, 
for  appellees. 

*La  whence,  J.     In  the  year  1859,  John  Strahan  died,  [358*] 
leaving  a  will  containing  the  following  clauses,  which 
are  all  that  affect  the  determination  of  this  case: 

u  Eighth.  I  do  hereby  further  give,  devise  and  bequeath, 
unto  my  wife,  Mary  Y.  Strahan,  the  sum  of  twelve  hundred 
dollars  in  money,  also  all  my  household  furniture,  beds  and 
bedding,  to  her  and  to  her  heirs  and  assigns  forever. 

"  Ninth.  I  do  hereby  further  give,  devise  and  bequeath 
my  wife,  Mary  Y.  Strahan,  the  balance  of  all  the  money  of 
my  estate  in  notes  or  otherwise,  together  with  all  my  personal 
property  of  every  description,  not  herein  enumerated  or  other- 
wise disposed  of  in  this  will,  to  be  at  her  own  disposal,  and  for 
her  own  proper  use  and  benefit,  during  her  natural  life." 

Under  the  last  clause,  Mary  Y.  Strahan  received  the  sum  of 
$1,855.55.  She  died  on  the  13th  of  March,  1860,  leaving  a 
will  made  on  the  7th  of  March,  1860,  in  which,  after  making 
various  devises  and  bequests  of  land,  money  and  a  few  articles 
of  household  furniture,  she  proceeded  as  follows:  "  Sixteenth, 

1  See  Markillie  v.  Kagland,  77  111.,  98,  a  devise  of  real  estate. 
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and  lastly,  I  give,  devise  and  bequeath  to  my  brother,  Samuel 
L.  Boyd,  and  to  my  sister  Rebecca,  all  the  residue  of  my  per- 
sonal effects,  for  their  use  and  benefit." 

The  persons  named  in  this  clause  are  the  appellants  in  this 
record.     They  claim  the  above  named  sum  of  $1,855.55,  as 
residuary  legatees  of  Mary  Y.  Strahan,  while  the  appel- 
[359*]  less,  who  *are  the  heirs  of  John  Strahan,  claim  by  vir- 
tue of  such  heirship. 

It  is  contended  by  the  counsel  for  the  appellants  that  inas- 
much as  the  will  of  John  Strahan  gave  to  Mary  Y.  Strahan  the 
right  of  disposal  of  said  property  during  her  natural  life,  this 
right  of  disposal  vested  her  with  the  absolute  title.  That  as  a 
general  rule,  where  a  will  bequeaths  personal  property  to  be  at 
the  absolute  disposition  of  the  legatee,  he  becomes,  in  the 
absence  of  all  clauses  showing  a  contrary  intent  on  the  part  of 
the  testator,  the  absolute  owner,  will  be  readily  conceded.  The 
question  still  recurs,  What  was  the  intent  of  the  testator  in  the 
will  before  us?  Did  he  design  to  give  anything  more  than  the 
use  and  enjoyment  of  his  residuary  property  during  the  nat- 
ural life  of  his  wife? 

The  familiar  rule  which  controls  all  others  in  the  interpre- 
tation of  wills  is,  that  the  intention  of  the  testator,  to  be 
gathered  from  the  entire  will,  must  govern.  There  is  no  other 
class  of  written  instruments  known  to  the  law  in  which  so 
little  importance  is  to  be  attached  to  the  technical  sense  of 
language  in  comparison  with  that  sense  in  which  the  apparent 
object  of  the  writer,  indicates  his  words  to  have  been  used.  So 
far  is  this  principle  carried,  that  the  court  say,  in  3  Wils.,  141, 
"  cases  on  wills  may  guide  us  to  general  rules  of  construction ; 
but  unless  a  case  cited  be,  in  every  respect,  directly  in  point, 
and  agree  in  every  circumstance,  it  will  have  little  or  no  weight 
with  the  court,  who  always  look  upon  the  intention  of  the 
testator  as  the  polar  star  to  direct  them  in  the  construction  of 
wills."  This  language  is  quoted  approvingly  by  C.  J.  Mar- 
shall, in  Smith  v.  Bell,  6  Pet.,  80. 

Now  when,  in  the  case  before  us,  we  compare  the  eighth 
and  ninth  clauses  of  the  will  of  John  Strahan,  there  can  be  no 
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reasonable  doubt  but  that  lie  intended,  by  the  last  clause,  to 
give  his  wife  only  a  life  estate  in  the  property  therein  described. 
By  the  eighth  clause  he  gives  to  her  twelve  hundred  dollars  in 
money  and  his  household  furniture,  "to  her  and  to  her  heirs 
and  assigns  forever."  By  the  very  next  sentence  he  gives  to 
her  his  residuary  personal  estate,  "  to  be  at  her  own 
disposal,  *and  for  her  own  proper  use  and  benefit,  dnr-  [360*] 
ing  her  natural  life."  No  unprejudiced  person  can 
read  these  clauses,  and  remember  that  one  immediately  follows 
the  other  in  the  will,  without  coming  to  the  conclusion  that 
the  testator  meant  to  create  a  different  estate  in  the  last  clause 
from  that  which  he  had  created  in  the  preceding.  Else  why 
the  studied  difference  of  expression?  Else  why  insert  this 
clause  in  the  will  at  all?  For,  if  it  gives  the  ownership  of  the 
property,  the  same  object  would  have  been  much  more  easily 
and  surely  attained,  by  inserting  in  the  eighth  clause,  after  the 
word  "bedding,"  the  words  used  in  the  last  clause — "  all  my 
personal  property  of  every  description  not  herein  enumerated 
or  otherwise  disposed  of  in  this  will."  We  must  suppose  the 
testator  to  have  used  language  with  ordinary  intelligence,  and 
if  he  did  so,  he  clearly  did  not  adopt  these  different  and  even 
antagonistic  modes  of  expression,  in  direct  juxtaposition  with 
each  other,  without  intending  a  difference  of  meaning.  Both 
clauses  must  be  so  construed  as  to  give  to  each  its  natural  and 
appropriate  meaning,  and,  to  do  this,  we  are  obliged  to  say 
that  the  first  gave  to  the  legatee  the  absolute  ownership  in 
certain  personal  property,  and  the  next  gave  to  her,  in  certain 
other  personal  property,  an  estate  for  life. 

The  case  of  Bradley  v.  Weslcott,  13  Yes.,  450,  is  striking- 
ly like  the  one  at  bar  though  a  stronger  case.  There  the  tes- 
tator gave  his  personal  property  "  to  the  sole  use  and  behoof 
of  his  wife  for  and  during  the  term  of  her  natural  life,  to  be  at 
her  full,  free  and  absolute  disposal  and  disposition  during  her 
natural  life,  without  being  in  anywise  liable  to  be  called  to  any 
account  concerning  the  amount,  value,  or  particulars  thereof 
by  any  person  whomsoever."  The  testator  further  authorizes 
his  wife  to  dispose  by  will  of  certain  portions  of  the  persona) 
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property,  and  of  five  hundred  pounds  in  money.  The  question 
before  the  court  was,  whether  under  this  will  the  widow  took 
the  absolute  property,  or  only  the  life  estate.  The  master  of 
the  rolls  said:  "As  the  testator  has  given  her,  in  express 
terms,  an  interest  for  life,  I  cannot,  under  the  ambiguous 
words  afterwards  thrown  in,  extend  that  interest  to  the 
[361*]  absolute  property.  *I  must  construe  the  subsequent 
words  with  reference  to  the  express  interest  for  life  pre- 
viously given;  that  she  is  to  have  as  full,  free  and  absolute 
disposition  as  a  tenant  for  life  can  have.  The  words  of  the 
will  in  this  case  were  much  stronger  in  favor  of  the  claim  of 
absolute  ownership  in  the  legatee  than  in  the  will  we  are  now 
construing.  The  property  bequeathed  was  to  be  at  her  "  full, 
free  and  absolute  disposal  "  during  her  natural  life.  Yet  the 
court  held  that  she  only  had  an  estate  for  life,  and  could  only 
make  such  disposition  as  a  tenant  for  life  could  make. 

In  Smith  v.  Bell,  6  Pet.,  72,  there  was  a  bequest  of  all  per- 
sonal property  to  the  wife  absolutely,  and  then  a  provision 
that  the  remainder,  after  her  decease,  should  be  for  the  use  of 
his  son.  The  court  held  that  the  last  clause  qualified  the  first, 
and  showed  the  intent  of  the  testator  that  the  widow  should 
take  only  a  life  estate.  Chief  Justice  Marshall,  in  giving 
the  opinion  of  the  court,  uses  the  following  language: 

"  The  first  part  of  the  clause,  which  gives  the  personal  estate 
to  the  wife,  would  undoubtedly,  if  standing  alona,  give  it  to 
her  absolutely.  But  all  the  cases  admit  that  a  remainder  lim- 
ited on  such  a  bequest  would  be  valid,  and  that  the  wife  would 
take  only  for  life.  The  difficulty  is  produced  by  the  subse- 
quent words.  They  are,  '  which  personal  estates  I  give  and 
bequeath  unto  my  wife,  Elizabeth  Goodwin,  to  and  for  her 
own  use  and  benefit  and  disposal  absolutely.'  The  operation 
of  these  words,  when  standing  alone,  cannot  be  questioned. 
But  suppose  the  testator  had  added  the  words  'during  her 
natural  life.'  These  words  would  have  restrained  those  which 
preceded  them,  and  have  limited  the  use  and  benefit  and  the 
absolute  disposal,  given  by  the  prior  words,  to  the  use  and 
benefit  and  to  a  disposal  for  the  life  of  the  wife.  13  Yes.,  444. 
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The  words  then  are  susceptible  of  such  limitation.  It  may  be 
imposed  on  them  by  other  words.  Even  the  words  '  disposal 
absolutely '  may  have  their  character  qualified  by  restraining 
words,  connected  with,  and  explaining  them  to  mean,  such 
absolute  disposal  as  a  tenant  for  life  may  make." 

The  learned  judge  then   proceeds  to  show  that  the 
devise  of  *a  remainder  to  the  son  is  to  be  considered  [362*] 
as  meaning  what  the  words  "during  her  natural  life  " 
would  have  meant  if  they  had  been  added  to  the  bequest  to 
the  wife. 

Interpreted  by  the  principles  laid  down  in  these  cases,  the 
will  before  us  is  free  from  difficulty.  On  these  authorities 
there  would  be  no  doubt,  even  if  the  question  turned  on  the 
ninth  clause  alone.  The  words  in  that  clause,  "  during  her 
natural  life,"  would  so  qualify  the  power  of  disposal  as  to 
make  it  mean  such  disposal  as  a  tenant  for  life  could  make. 
This  is  the  natural  import  of  the  language,  and  when  to  this 
is  added  the  light  shed  upon  the  will  by  the  eighth  clause,  all 
difficulty  is  removed. 

We  have  carefully  examined  the  various  cases  cited  by  the 
appellant.  As  is  true  of  most  cases  depending  upon  the  con- 
struction of  wills,  they  chiefly  turn  upon  facts  peculiar  to  each 
case,  and  there  is  not  one  of  them  in  which  the  analogy  to  the 
present  case  is  not  far  more  remote  than  between  this  case  and 
those  above  cited. 

In  the  view  we  have  taken,  it  is  unnecessary  to  consider  the 
other  point  made  by  the  counsel  of  appellant  upon  the  con- 
struction of  Mrs.  Strahan's  will.  If  she  had  only  a  life  estate, 
and  only  the  power  of  such  disposition  as  a  tenant  for  life 
could  make,  she  had  of  course  no  power  to  appoint  by  will. 

Decree  affirmed. 
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Sanderson  Lyon  et  al.  vs.  William  Kain. 

Conveyances:  Idem  sonans;  identity  of  patentee  and  grantor.1 
Where  the  patent  from  the  United  States  for  land  in  controversy  was 
issued  to  James  Emonds,  and  in  the  body  of  the  deed  for  the  same 
land  the  grantor's  name  was  written  as  in  the  patent,  and  he  was  de- 
scribed as  belonging  to  the  same  company  and  regiment  as  in  the 
patent,  but  the  deed  was  signed  James  Emmens  or  Emmons;  and  the 
execution  of  the  deed  was  afterwards  proved  by  a  subscribing  wit- 
ness, who  testified,  as  the  officer  certified,  that  "he  knew  James  Em- 
mons within  named;  that  he  was  present  and  did  see  him,  the  said 
James  Emmons,  sign,  seal  and  execute  the  within  deed,  as  his  act:  " 
Held,  that  the  names  were  substantially  idem  sonans ;  and  that  if  there 
had  been  such  a  variance  in  the  orthography  or  pronunciation  of  the 
names  as  to  require  the  identity  of  the  patentee  and  grantor  to  be  es- 
tablished, the  proof  of  the  subscribing  witness  would  have  been  suffi- 
cient for  that  purpose. 

Same:     Where  the  signatures  vary  from  the  name  of  grantor  in  the  deed. 

Where  in  the  body  of  a  conveyance  the  grantors  were  correctly  described 
as  Samuel  B.  Postley  and  Abraham  B.  Kain;  but  the  deed  was  signed 
"S.  Brook  Postley"  and  "A.  Boudoin  Kain:"  and  the  officer  taking 
the  acknowledgment  certified  that  he  knew  them  to  be  the  identical 
persons  named  in  the  deed  as  the  makers  thereof:  Held,  that,  the 
identity  of  the  grantors  with  the  persons  signing,  sufficiently  appear- 
ing, the  conveyance  was  sufficiently  executed. 
Same  :    Acknowledgment  of  under  act  of  1853. 

By  the  act  of  1853  (Sess.  Laws,  89),  amending  the  statute  of  conveyances, 
it  must  appear  from  the  certificate  of  acknowledgment,  in  substance, 
that  the  parties  executed  the  deed  freely  and  volutarily,  and  in  the 
case  of  married  women,  that  they  knew  the  contents  of  the  instru- 
ment, and  were  examined  separate  and  apart  from  their  husbands. 

The  certificate  of  acknowledgment  must  also  show  that  the  parties  were 
known  to  the  officer  taking  the  acknowledgment. 

Same  :    Same;  act  of  1847  repealed. 
The  scope  of  the  act  of  1853  (Sess.  Laws,  89)  embraces  the  whole  subject 
matter  of  the  act  of  1847  (Sess.  Laws,  37),  and  the  latter  act,  in  so  far 
as  its  provisions  conflict  with  the  former,  is  repealed  by  it. 
A  deed  executed  after  the  passage  of  the  act  of  1853,  in  order  to  convey 
the  wife's  interest  in  land,  must  be  acknowledged  as  prescribed  in 
that  act. 
Same:    Certificate  of  conformity. 

Under  the  16th  section  of  the  24th  chapter  of  the  Revised  Statutes  of  1845 

1  Identity  of  names  of  grantees  is  not  conclusive  as  to  identity  of  person. 
Billings  v.  Kankakee  Coal  Co.,  67  111.,  489. 
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(p.  105),  entitled  Conveyances,  declaring  that  deeds  of  land  in  this 
state,  executed  in  conformity  with  the  laws  of  any  of  the  states,  terri- 
tories, or  the  District  of  Columbia,  when  executed  therein,  shall  be 
sufficient;  and  that  the  certificate  of  the  clerk  of  any  court  of  record, 
under  the  seal  of  such  court,  that  such  deed  is  acknowledged  or 
proved  in  conformity  with  the  laws  of  such  state,  territory,  or  the 
District  of  Columbia,  shall  be  sufficient  proof  of  that  fact;  where  a 
prothonotary  of  a  court  of  record  in  Pennsylvania  certified  that  a 
deed  of  land  in  this  state  was  executed  and  acknowledged  in  con- 
formity with  the  laws  of  Pennsylvania;  and  the  certificate  of  ac- 
knowledgment, as  well  as  the  certificate  of  the  secretary  of  state  of 
New  York,  as  to  the  official  character  of  the  commissioner,  showed 
that  the  commissioner  taking  the  acknowledgment  in  Pennsylvania 
was  appointed  a  commissioner  under  the  laws  of  New  York  to  take 
acknowledgments  of  deeds,  etc.,  to  be  used  or  recorded  in  the  state  of 
New  York :  Held,  that  the  certificate  of  conformity  did  not  show  the 
acknowledgment  to  be  in  conformity  with  the  laws  of  Pennsylvania. 
To  have  that  effect,  it  must  appear  that  the  officer  making  the  certifi- 
•  cate  was  an  officer  of  the  state  within  which  the  acknowledgment 
was  made,  and  that  he  was  acting  under  and  by  authority  of  its  laws. 

Same  :  Same. 
So,  a  certificate  of  conformity  by  a  clerk  of  a  court  of  record  of  New 
York,  that  a  deed  executed  and  acknowledged  in  Pennsylvania  be- 
fore a  commissioner  of  New  York,  was  executed  and  acknowledged 
in  conformity  with  the  laws  of  New,  York,  is  insufficient,  as  the  stat- 
ute only  authorizes  a  certificate  of  conformity  by  a  clerk  of  a  court  of 
record  in  the  state  where  the  deed  was  acknowledged. 

Burden  op  Proof;  Intestacy:  A  negative  fact. 
As  a  general  rule,  subject  to  a  few  exceptions,  a  party  is  not  required  to 
prove  a  negative.  Testacy  is  an  affirmative,  and  intestacy  a  negative 
fact.  Where,  therefore,  an  ancestor's  death  is  proved,  it  will,  in  the 
absence  of  proof  to  the  contrary,  be  presumed  that  he  died  intestate, 
and  that  the  title  to  his  land  has  passed  to  his  heirs  by  descent.  If 
other  persons  than  the  heirs  claim  as  devisees,  it  devolves  upon  them 
to  establish  their  right,  and  the  heir  need  not  prov^e  that  no  one  holds 
as  devisee  or  grantee  from  his  ancestor. 

Ejectment  :    Allegations  and  proofs  must  correspond. 
Where  the  plaintiff  in  ejectment  counts  for  the  undivided  two-thirds  of 
an  entire  tract  of  land  in  fee  simple,  he  can  not  recover  a  less  undi- 
vided interest  or  a  different  estate,  as  one  for  life.    He  must  recover, 
if  at  all,  according  to  the  case  made  in  the  declaration. 

Appeal  from  Circuit  Court  of  McDonough  Couutj. 
Ejectment  by  appellee  against  appellants,  for  the  recovery 
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of  the  undivided  two-thirds  in   fee  simple  of  the  S.  W.  J-  of 
section  21,  T.  6  N.,  R.  4  W.,  4th  P.  M.,  in  said  county. 

On  the  trial  of  the  cause  before  the  court,  without  the  inter- 
vention of  a  jury,  a  patent  for  the  whole  of  said  tract,  bearing 
date  October  6,  1817,  from  the  United  States  to  James  Em- 
onds,  was  read  in  evidence,  by  the  defendant,  without  ob- 
jection. 

A  deed  for  the  whole  of  said  tract,  bearing  date  December 
13,  1817,  from  James  Emmens,  or  Emmons,  to  David  B. 
Kain,  was  next  read  in  evidence  by  the  plaintiff  against  the 
defendants'  objections,  which  are  sufficiently  stated  in  the 
opinion. 

A   quitclaim   deed  to  the  plaintiff,  for  the  whole  of  said 
tract  (which  did  not  appear  to  have  been  recorded  in  Mc- 
Donough  county),  bearing  date  September  28,  1859,  was  then 
read  in  evidence  by  the  plaintiff,  against  the  defendants'  ob- 
jections (which  are  sufficiently  stated   in  the  opinion)  in  the 
body  of  which  deed  the  grantees  were  described  as  being  Sam- 
uel B.  Postley,  of  the  city  of  New  York,  and  Agnes,  his  wife; 
"Washington  M.  Postley,  of  the  city  of  Philadelphia,  State  of 
Pennsylvania,  and  Amelia  Ann,  his  wife ;  and  Francis,  James 
and  Abraham  B.  Kain,  of  the  city  of  New  York;  and  in  which 
the  said  Agnes  and  Amelia  Ann  Postley,  Francis,  James  and 
Abraham  B.  Kain,  were  described  as  being  the  sole  heirs  of 
James  Kain,  late  of  said  city  of  New  York,  deceased.     The 
names  purporting  to  be  signed  to  said  deed  were  S.  Brooke 
Postley,  Agnes  H.  Postley,  W.  M.  Postley,  A.  A.  Postley, 
Francis  Kain,  A.  Boudouine  Kain,  M.  Elizabeth  Kain,  and 
James    Kain.      The  acknowledgment  of  this  deed,  as  to   S. 
Brooke  Postley  (the  name  being  so  written  in  the  certificate), 
and  Agnes,  his  wife,  was  certified  to  have  been  taken  Novem- 
ber 4,  1859,  before  a  notary  public,  within  and  for  the  city 
and  county  and  State  of  New  York,  and  bore  date  at  the  same 
place;   and  the   execution  and  acknowledgment  of  said  deed 
were  certified  by  a  certificate  bearing  date  August  30,  1861, 
of  the  clerk  of  the  New  York  court  of  common  pleas,  to  con- 
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form  to  the  laws  of  that  state  in  force  at  the  date  of  said  cer- 
tificate of  acknowledgment,  to  which  it  was  attached. 

The  venue  of  the  certificate  of  acknowledgment  of  said 
deed  by  James  Kain  and  wife,  was,  "  State  of  New  York, 
City  and  County  of  New  York,  ss.,"  and  the  acknowledg- 
ment was  taken  before  a  notary,  November  16,  1859,  and 
signed  "I.  L.  Townsend,  notary  public,  residing  in  Kings 
county. " 

The  acknowledgment  of  said  deed  by  Francis  and  Abra- 
ham B.  Kain  is  as  follows: 

"  City  and  County  of  New  York  —  ss. 

"  On  this  28th  day  of  November,  A.  D.  1859,  before  me 
personally  appeared  Francis  Kain  and  Abraham  B.  Kain,  both 
known  to  me  to  be  two  of  the  parties  described  in  and  who 
executed  the  within  deed,  and  severally  acknowledged  to  me 
that  they  executed  the  same. 

[seal.]  "  W.  R.  English,  Notary  Public, 

"  34  Wall  St.,  New  York." 

The  proper  execution  and  acknowledgment  of  said  deed, 
according  to  the  law  of  the  State  of  Illinois,  by  A.  Boudouine 
Kain,  James  Kain,  and  M.  Elizabeth,  his  wife,  Francis 
Kain,  and  Washington  M.  Fostley,  are  shown  by  certificate 
bearing  date  November  1,  1861,  of  a  clerk  of  a  court  of  record 
of  the  State  of  New  York. 

The  certificate  of  acknowledgment  of  said  deed  by  Wash- 
ington M.  Postley  and  Amelia  Ann,  his  wife,  is  as  follows: 

"  State  of  Pennsylvania  —  City  and  County  of  Philadel- 
phia. 
"  On  the  twenty-eighth  day  of  September,  in  the  year  one 
thousand  eight  hundred  and  fifty-nine,  before  me,  the  under- 
signed, Edward  Shippen,  a  commissioner,  resident  in  the  said 
city  and  county,  duly  commissioned  and  qualified  by  the  ex- 
ecutive authority  and  under  the  laws  of  the  state  of  New 
York,  to  take  the  acknowledgment  of  deeds,  etc.,  to  be  used  or 
recorded  therein,  personally  appeared  Washington  M.  Fost- 
ley, and  Amelia  Ann,  his  wife,  and  then   and  there  acknowl- 
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edged  that  they  executed  the  foregoing  conveyance;  and  the 
said  Amelia  Ann  Postley,  on  a  private  examination  apart  from 
her  said  husband,  Washington  M.  Postley,  acknowledged  that 
she  signed,  sealed  and  delivered  such  conveyance  freely,  and 
without  any  fear  or  compulsion  of  said  husband. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed my  official  the  day  and  year  aforesaid. 

[seal.]  "Edw.  Shippen, 

"  A  Com.  for  New  York." 

A  certificate,  bearing  date  November  14,  1861,  by  the  sec- 
retary of  state  of  the  State  of  New  York,  was  attached  to  the 
said  certificate,  stating  that  the  said  Edward  Shippen  was  a 
commissioner  of  deeds  for  the  State  of  New  York  at  the  date 
of  said  certificate  of  acknowledgment. 

A  certificate  by  a  clerk  of  a  court  of  record  of  New  York, 
and  another  by  a  prothonotary  of  a  court  of  record  of  the  State 
of  Pennsylvania,  were  also  attached,  certifying  that  at  the  date 
of  said  acknowledgment,  the  execution  and  acknowledg- 
ment of  said  deed,  conformed  to  the  laws  of  the  states  of 
New  York  and  Pennsylvania  respectively. 

The  issues  having  been  found  for  the  plaintiff,  and  a  motion 
for  a  new  trial  overruled,  judgment  was  rendered  for  the  plain- 
tiff for  the  undivided  two- thirds  of  the  premises. 

The  errors  assigned  are: 

(1)  The  admission  of  improper  evidence  for  plaintiff. 

(2)  That  the  issues  were  found  for  plaintiff. 

(3)  In  not  finding  the  issues  for  the  defendants. 

(4)  That  the  finding  for  the  plaintiff  was  contrary  to  the 
law  and  the  evidence. 

(5)  In  overruling  defendants'  motion  for  a  new  trial. 
Judd,  Boyd  dh  James,  for  appellants.     John  8.  Bailey, 

for  appellee. 

[367*]       *Walker,  0.  J.     The  patent  from  the  United  States 
government,  for  the  land  in  controversy,  was  issued  to 
James  Emonds.     On  the  trial  below,  appellee  read  in  evi- 
dence, against  the  objections  of   appellants,  a  deed  signed 
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James  Emmens  or  Emmons,  but  which  does  not  clearly  ap- 
pear from  the  transcript.  In  the  body  of  this  deed,  the 
grantor's  name  is  written  as  it  is  in  the  patent,  and  he  is  de- 
scribed as  belonging  to  the  same  company  and  regiment  as  in 
the  patent.  The  execution  of  the  deed  was  afterwards  proved 
by  one  of  the  subscribing  witnesses,  who  testified,  as  the  offi- 
cer certifies,  that  "he  knew  James  Emmons  within  named; 
that  he  was  present  and  did  see  him,  the  said  James  Emmons, 
sign,  seal  and  execute  the  within  deed  as  his  act."  The  ob- 
jection taken  is,  that  the  name  of  the  patentee,  and  of  the 
grantor,  as  signed  to  the  deed,  are  not  one  and  the  same,  but 
different  names.  That  they  differ  in  orthography  and  in 
sound,  and  that  the  deed,  for  that  reason,  was  not  admissible 
in  evidence,  without  proof  of  the  identity  of  the  grantor  as 
the  patentee. 

Whilst  there  is  a  difference  in  the  orthography,  and  may  be 
a  slight  variance  in  the  sound,  it  is  so  slight  as  not  to  be  sub- 
stantial. It  will  be  readily  perceived  that  the  difference  in 
the  sound  is  more  seeming  than  real.  By  a  slight  effort,  or 
from  slight  negligence  in  pronouncing  the  name,  as  differently 
spelled,  the  same  sound  may  be  produced.  When 
pronounced  by  the  *most  accurate  speaker,  there  might  [368*] 
be  a  slight  difference  perceived,  but  it  is  believed  that 
the  greater  number  of  persons  would  sound  them  alike. 
Again,  the  subscribing  witness  swears  that  he  knew  the  with- 
in named,  and  saw  him  sign,  seal  and  execute  the  deed.  He 
could  only  refer  to  the  person  described  as  the  grantor  in  the 
deed,  whose  name  there  appears  as  it  is  in  the  patent.  This 
identifies  the  patentee  and  the  grantor  as  one  and  the  same 
person;  if  there  had  been  such  a  variance  in  the  orthography 
or  pronunciation  of  the  name  as  to  require  the  identity  to 
be  established,  this  proof  would  be  sufficient  for  the  purpose. 

It  is  insisted,  that  as  there  was  no  proof  that  Richard  and 
James  Kain,  and  the  father  and  mother  of  William  Kain,  died 
intestate,  there  is  no  evidence  that  the  title  passed  to  their 
heirs  by  descent.  Testacy  is  an  affirmative,  and  intestacy  a 
negative  fact.     As  a  general  rule,  subject  to  a  few  exceptions, 
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a  party  is  not  required  to  prove  a  negative.  The  very  fact 
that  the  legislature  has  required  proof  of  intestacy,  before 
letters  of  administration  are  granted,  shows  that  they  under- 
stood that  in  the  absence  of  such  a  requirement  mere  proof  of 
death  would  have  raised  the  presumption  of  intestacy.  Nor 
does  such  legislation  show  a  design  to  establish,  as  a  general 
rule,  that  intestacy  must  be  proved.  This  enactment  was 
only  designed  to  embrace  the  class  of  cases  named  in  the  act 
itself,  and  it  cannot  be  applied  to  all  cases  of  intestacy.  In 
other  respects,  it  leaves  the  law  as  it  was  before  this  act  was 
adopted.  If  other  persons  than  the  heir  claim  as  devisees,  it 
devolves  upon  them  to  establish  their  right  by  showing  that 
they  hold  title  as  such.  It  is  not  for  the  heir  to  prove  that 
no  one  else  holds  as  devisee  or  grantee  from  his  ancestor.  No 
authority  has  been  cited,  and  it  is  believed  none  can  be  pro- 
duced announcing  a  different  rule. 

Appellant  urges  that  the  conveyance  describing  the  grantors 
as  Samuel  B.  Postley  and  Abraham  B.  Kain  is  not  signed  by 
them,  but  by  "  S.  Brook  Postley  "  and  "  A.  Boudoin  Kain." 
It  is  conceded  that  the  names  are  correctly  written  in  the  body 
of  the  deed,  and  the  officer  taking  the  acknowledgment, 
[369*]  certifies  *that  he  knows  them  to  be  the  identical  per- 
sons named  in  the  foregoing  and  annexed  deed  of  con- 
veyance, as  the  makers  thereof.  When  it  is  remembered  that 
the  law  requires  the  officer  to  be  personally  acquainted  with 
the  grantor,  or  to  have  his  identity  proved,  before  he  receives 
the  acknowledgment,  we  can  perceive  no  irregularity  in  the 
execution  of  this  conveyance.  '  The  identity  of  the  grantor, 
and  not  the  person  who  merely  signs  the  deed,  must  be  estab- 
lished before  the  officer  can  act.  His  identity  is  a  fact  that 
the  officer  must  know,  or  have  proved,  before  he  is  authorized 
to  grant  his  certificate,  and  when  he  has  found  and  certified 
that  fact,  it  is  binding  until  rebutted.  There  is  no  evidence 
in  this  record  attacking  the  truth  of  these  certificates,  and  they 
must,  in  this  particular,  be  held  sufficient.  The  party  exe- 
cuting any  instrument  may  adopt  any  name,  and  he  will  be 
bound  by  its  execution.     If  not  his  real  name,  his  identity 
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with  the  execution  must  be  proved,  and  we  think  it  has  been 
done  in  this  case. 

Appellant  insists,  that  the  deed  from  Samuel  B.  Postley  and 
Agnes  his  wife,  Washington  M.  Postley  and  Amelia  his  wife, 
Francis,  and  Abraham  B.  Kain,  to  William  Kain,  is  insuffi- 
ciently acknowledged  to  authorize  it  to  be  read  in  evidence. 
The  certificate  of  acknowledgment  before  McCroedy  as  to  Sam- 
uel B.  Postley  and  Agnes,  on  the  4th  of  November,  1859, 
seems  to  be  in  all  respects  in  conformity  with  the  laws  of  this 
state.  Nor  is  any  objection  discovered  to  the  certificate  of 
Townsend,  as  to  James  Kain  and  Maria  E.  his  wife,  of  the 
date  of  the  16th  day  of  November,  1859.  And  the  clerk  of 
the  court  of  common  pleas  of  the  city  of  New  York  certifies 
that  Francis  Kain,  Abraham  B.  Kain  and  "Washington  M. 
Postley  had  executed  and  acknowledged  the  deed  before  him. 
This  certificate  as  to  them,  without  reference  to  the  wife  of 
James  Kain,  appears  to  be  regular  and  sufficient. 

But  was  the  deed  properly  executed  by  Amelia  Ann  Post- 
ley?  The  act  of  1853  (Sess.  Laws,  89),  amending  the  statute 
of  conveyances,  declares  that  no  deed  by  husband  and  wife 
shall  be  held  invalid  because  of  any  informality  or  omission 
in  setting  forth  the  particulars  of  the  acknowledgment, 
by  the  officer  ^taking  the  same.  But  to  this  provision  [370*] 
is  annexed  a  proviso :  that  it  shall  appear  from  the  cer- 
tificate, in  substance,  that  the  parties  executed  the  deed  freely 
and  voluntarily,  and  in  cases  of  married  women  executing 
such  deeds,  it  shall  appear,  in  substance,  that  they  knew  the 
contents  of  the  instrument,  and  were  examined  separate  and 
apart  from  their  husbands.  This  certificate  is  defective  in  not 
showing  that  the  wife  knew  the  contents  of  the  deed;  in  fail- 
ing to  show  that  the  parties  were  known  to  the  officer.  Again, 
it  does  not  appear  that  the  parties  acknowledged  the  deed 
both  freely  and  voluntarily.  For  these  reasons,  if  for  no  oth- 
er, this  acknowledgment  was  insufficient. 

It  is,  however,  insisted,  that  under  the  act  of  1847  (Sess. 
Laws,  37),  this  acknowledgment  is  sufficient.  The  second  sec- 
tion of  that  act  declares  that  any  feme  covert  not  residing  in 
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this  state,  being  over  the  age  of  eighteen  years,  who  shall  join 
with  her  husband  in  the  execution  of  any  deed,  mortgage, 
conveyance  or  other  writing,  of  or  relating  to  any  lands  in 
this  state,  shall  be  barred  of  and  from  all  estate,  right,  title, 
interest  and  claim  of  dower  therein,  in  like  manner  as  if  she 
were  sole  and  of  full  age.  But  we  have  seen  that  the  act  of 
1853  requires  that  the  wife  shall  be  informed  of  the  contents 
of  the  deed  before  it  can  become  operative  upon  her  title  or 
rights  in  the  premises.  The  scope  of  the  latter  act  is  suffi- 
ciently comprehensive  to,  and  we  think  does,  embrace  the 
whole  subject  matter  of  the  act  of  1847.  And  in  so  far  as 
the  two  acts  conflict  in  their  provisions,  the  latter  must  pre- 
vail. The  former  of  these  acts  does  not  require  the  wife  to 
be  acquainted  with  the  contents  of  the  deed,  whilst  the  latter 
act  does,  and  in  this  the  two  acts  are  repugnant,  and  the  latter 
necessarily  repeals  that  portion  of  the  former.  This  deed, 
having  been  executed  after  the  passage  of  the  act  of  1853, 
must  be  governed  by  its  provisions. 

It  is  again  insisted,  that  if  the  acknowledgment  does  not 
conform  to  the  requirements  of  our  statute,  still  it  is  cured  by 
the  certificate  of  conformity.  The  prothonotary  certifies  that 
the  deed  is  executed  and  acknowledged  in  conformity  with  the 
laws  of  Pennsylvania.  The  sixteenth  section  of  the 
[371*]  chapter  ^entitled  "  Conveyances  "  declares,  that  deeds, 
executed  in  conformity  with  the  laws  of  any  of  the 
states,  territories  or  the  District  of  Columbia,  when  executed 
therein,  shall  be  sufficient.  It  also  declares  that  the  certificate 
of  the  clerk  of  any  court  of  record,  under  the  seal  of  such 
court,  that  such  deed  is  acknowledged  or  proved  in  conformity 
with  the  laws  of  such  state,  territory  or  the  District  of  Colum- 
bia, shall  be  sufficient  proof  of  that  fact.  A  clerk  of  a  court 
of  record  in  the  state  of  New  York  also  certifies  that  the  deed 
is  acknowledged  in  conformity  with  the  laws  of  that  state. 
Do  these  certificates  together,  or  either  one  of  them,  show  a 
conformity  with  the  law  of  the  state  in  which  the  deed  was 
acknowledged? 

The  certificate  of  acknowledgment  itself,  as  well  as  that  of 
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the  secretary  of  state  of  New  York,  show  that  Shippen  was 
appointed  a  commissioner,  under  the  laws  of  New  York,  to 
take  acknowledgment  of  deeds,  etc.,  to  be  used  or  recorded  in 
the  state  of  New  York.  There  is  nothing  in  this  record  which 
shows  that  this  commissioner  could  have  taken  the  acknowl- 
edgment of  a  deed,  to  be  used  or  recorded  in  Pennsylvania. 
And  there  is  no  pretense  that  he  had  any  authority  to  take 
such  acknowledgments,  to  be  used  in  this  state.  His  own 
certificate  excludes  the  right  to  act  for  either  Pennsylvania  or 
Illinois,  for  he  says,  he  is  authorized  to  take  acknowledgments 
of  deeds,  etc.,  to  be  used  in  New  York.  Nor  does  it  anywhere 
appear  that  by  the  laws  of  Pennsylvania,  his  acts  as  a  com- 
missioner would  have  any  binding  force  when  connected  with 
deeds  to  be  used  in  that  state.  No  doubt  the  laws  of  Penn- 
sylvania authorize,  or  at  least  do  not  prohibit,  the  authorities 
of  New  York  from  appointing  such  officers,  for  the  conveni- 
ence of  its  citizens.  And  we  will  presume  that  his  certificate 
of  acknowledgment  to  a  deed  for  lands  lying  in  New  York 
would  have  been  sufficient,  for  that  was  within  the  scope  of 
his  authority.  It,  however,  does  not  follow  that  it  is  good  for 
lands  lying  within  this  state. 

When  we  see,  from  the  certificate  of  the  officer,  that  he  de- 
rived all  of  his  authority  from  the  state  of  New  York,  and 
was  acting  under  and  conforming  to  the  laws  of  that 
state,  we  *cannot  hold  that  the  certificate  of  the  pro-  [372*] 
thonotary  can  show  that  the  acknowledgment  conforms 
to  the  laws  of  the  state  of  Pennsylvania.  To  have  that  effect, 
under  the  statute,  it  must  appear  that  the  officer  making  the 
certificate  was  an  officer  of  the  state  within  which  the  acknowl- 
edgment is  made,  and  that  he  was  acting  under  and  by  author- 
ity of  its  laws.  Not  that  the  officer  belonged  to  and  was  act- 
ing under  the  authority  and  laws  of  another  government. 
Had  he  been  a  commissioner  of  the  state  where  the  deed  was 
executed  it  would  be  different,  as  the  prothonotary  or  clerk 
could  know  that  he  was  authorized  by  the  laws  of  his  state  to 
perform  the  act,  and  whether  it  was  in  accordance  with  the 
requirements  of  the  laws  of  his  state.     But  it  might  as  well 
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be  contended  that  this  prothonotary  could  certify  that  a  deed 
acknowledged  in  New  York,  by  an  officer  of  that  state,  and  in 
pursuance  to  the  laws  of  New  York,  was  acknowledged  in 
conformity  with  the  laws  of  Pennsylvania, 

It  is  enough  to  say,  of  the  certificate  of  conformity  by  the 
clerk  in  New  York,  that  the  deed  was  not  acknowledged  in 
that  state.  The  statute  only  authorizes  a  certificate  of  con- 
formity by  a  clerk  in  the  state  where  the  deed  was  acknowl- 
edged. The  certificates  of  conformity  therefore  fail  to  cure  the 
defects  of  the  certificate  of  acknowledgment. 

It  is,  however,  said,  that  inasmuch  as  Washington  M.  Post- 
ley  survived  his  wife,  having  had  children  by  the  marriage 
with  her,  he  thereby  became  entitled,  by  the  curtsy,  on  her 
death,  to  a  life  estate  in  her  undivided  share  of  the  premises. 
And  that  by  his  subsequent  acknowledgment  of  this  deed,  it 
became  operative  to  pass,  and  did  pass,  his  life  estate  to  appel- 
lee. Admitting  this  to  be  true,  it  does  not  necessarily  follow 
that  appellee  can  recover  this  interest  in  this  action.  Plaint- 
iff below  counts  for  the  undivided  two-thirds  of  the  entire  tract 
of  land,  in  fee  simple.  If  Washington  M.  Postley  transferred 
his  life  estate  by  this  conveyance,  in  the  portion  owned  by  his 
wife,  the  fee  in  that  portion  of  the .  premises  was  still  in  her 
heirs,  and  appellee  became  vested  with  an  interest  in  the  prem- 
ises in  fee,  during  the  life  of  Washington  M.  Postley.  The 
eighth  section  of  the  ejectment  act  declares,  that  in 
[373*]  every  *case,  except  for  dower,  "  the  plaintiff  shall  state 
whether  he  claims  in  fee,  or  whether  he  claims  for  his 
own  life,  or  the  life  of  another,  or  for  a  term  of  years,  specify- 
ing such  life  or  the  determination  of  such  term." 

In  passing  upon  this  section,  it  has  been  held  by  this  court, 
that  it  was  the  evident  intention  of  this  legislative  requirement, 
in  this  form  of  action,  to  compel  the  plaintiff  in  his  declara- 
tion, to  specify  the  nature  and  extent  of  the  estate  sought  to 
be  recovered.  That  the  language  of  the  statute  is  plain  and 
explicit,  admitting  of  but  one  single  meaning.  That  it  is  im- 
perative and  not  discretionary.  That  these  provisions  were 
adopted  for  substantial  and  practical  purposes,  founded  in  good 
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reason.  That  the  plaintiff  is  bound  by  his  averments,  and 
must  recover,  if  at  all,  according  to  the  case  made  in  the  dec- 
laration. Nor  can  he  recover  a  different  estate  from  the  one  he 
claims.  Ballance  v.  Rankin,  12  111.,  420;  Rupert  v.  Mark. 
15  id.,  541,  and  Murphy  v.  Orr,  32  id.,  489.  This  life  estate 
could  not  be  recovered  under  this  declaration,  it  having  no 
count  for  such  an  interest.  Having  declared  for  an  undivided 
two- thirds  in  fee  of  the  land,  appellee  could  not  recover  a  less 
undivided  interest  or  a  different  estate. 

The  judgment  was  therefore  unauthorized,  and  it  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  H.  Reaugh  vs.  Murray  McConnel  and  George 

McConnel. 

Attachment  :    One  publication  notice  sufficient. 

Where  a  judgment  by  default  was  rendered  upon  notice  to  the  defendant 
by  publication  in  an  attachment  suit,  and  the  defendant  prosecuted  a 
writ  of  error,  and  procured  a  reversal  of  the  judgment  in  the  Supreme 
Court:  Held,  that  defendant  was  in  court  by  force  of  the  proceedings 
on  the  writ  of  error  sued  out  by  him,  and  that,  upon  the  cause  being 
remanded,  no  additional  notice  to  him  by  publication,  of  the  penden- 
cy of  the  suit  was  necessary;  and  that  if  the  clerk,  of  his  own  motion, 
gave  such  notice,  and  that  imperfect  and  defective,  it  could  not  prej- 
udice the  plaintiff  in  attachment. 

Practice:  In  attachment  cases;  motion  to  quash;  plea  in  abatement. 
The  question  as  to  the  insufficiency  of  a  notice  by  publication  in  attach- 
ment on  account  of.an  alleged  variance  between  the  name  of  the  de- 
fendant in  the  affidavit  and  declaration,  and  the  notice  by  publication, 
cannot  be  raised  by  motion  to  quash  the  notice,  but  should  be  raised 
by  plea  in  abatement. 

Error  to  Circuit  Court  of  Morgan  County. 

Assumpsit  by  defendants  in  error  against  plaintiff  in  error, 
commenced  by  a  writ  of  attachment  returnable  to  the  Septem- 
ber term,  1862,  of  the  court  below  (the  affidavit  therefor  being 
dated  August  11,  1862),  and  returned  levied  on  land  in  said 
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county.  Upon  the  filing  of  a  declaration  at  said  term,  and  the 
presentation  to  the  court  of  a  notice  to  defendant  by  publica- 
tion to  appear  and  plead,  the  court  rendered  judgment  by  de- 
fault against  the  defendant,  which  on  error  was  reversed  in 
this  court  at  the  January  term,  1864,  and  the  cause  remanded. 
A  new  publication  notice  to  the  defendant  to  appear  at  the 
September  term,  1864,  in  which  the  defendant  was  styled  Wil- 
liam H.  Reigh,  instead  of  William  H.  Reaugh,  as  in  the  affi- 
davit and  declaration,  was  thereupon  published  by  the  clerk; 
and  the  motion  of  defendant  at  said  September  term  to  quash 
said  notice  on  the  ground  of  such  variance  in  the  name  of  the 
defendant  having  been  overruled,  and  the  defendant  making 
no  defense,  the  court  rendered  judgment  by  nil  dicit  against 
the  defendant  by  the  name  of  William  H.  Reaugh. 
The  errors  assigned  are: 

(1)  In  taking  jurisdiction  of  the  action,  and  the  rendition  of 
judgment  against  defendant. 

(2)  The  denial  of  said  motion  to  quash  said  publication  no- 
tice. 

Morrison  <&  Ejpler,  for  plaintiff  in  error.     M.  McConnel, 
for  defendants  in  error. 

[375*]  *Breese,  J.  The  plaintiff  in  error  was  in  court  by 
force  of  the  proceedings  on  the  first  writ  of  error,  sued 
out  and  prosecuted  by  himself.  The  judgment  against  him 
was  reversed,  and  the  cause  remanded  to  the  circuit  court,  con- 
sequently, no  additional  notice  by  the  clerk  of  the  pendency 
of  the  suit  was  necessary,  and  if  the  clerk,  of  his  own  mere 
motion,  gave  such  notice,  or  caused  one  to  be  published,  and 
that,  too,  imperfect  and  defective,  it  cannot  and  should  not 
prejudice  the  defendants  in  error.  The  plaintiff  in  error  was 
properly  in  court  on  the  remand  of  the  cause.  No  matter, 
then,  how  imperfect  the  second  notice  may  have  been,  as  it 
was  supererogatory  and  superfluous. 

We  are  not  satisfied  the  question  here  could  prop- 
[376*]  erly  be  ^raised  by  motion.     The  cases  referred  to  are 
not  like  this.     It  is  so  difficult  to  know  the  true  name* 
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of  persons  from  their  manner  of  spelling  them,  especially 
those  of  foreign  birth,  as  this  plaintiff,  from  his  name,  would 
seem  to  be,  that  a  party  ought  to  have  the  opportunity  of  show- 
ing the  person  was  known  by  the  name  by  which  he  is  sued, 
or  that,  spelled  as  it  may  be,  it  was  pronounced  in  a  certain 
way,  and  for  this  purpose,  the  party  making  the  objection 
should  plead  in  abatement.  The  iudgment  must  be  affirmed. 
Judgment  affirmed. 


Black  and  Faewell  vs.  Hills  and  Gammon. 

Infancy:    Ratification  of  infants'  deeds.1 
The  deed  of  an  infant  may  be  ratified  by  a  written  instrument,  or  by  acts 
in  pais,  or  by  long  acquiescence. 
Same  :    Same. 

While  the  title,  after  ratification,  is  held,  for  most  purposes,  to  relate 
back  to  the  original  deed,2  yet  it  is  the  ratification  which  is  the  ef- 
fective act,  and  which  rescues  the  deed  from  its  liability  at  any  mo- 
ment to  be  made  a  nullity. 
Same:  Effect  of  ratification  upon  rights  of  a  subsequent  bona  fide  purchaser. 
A  subsequent  purchaser,  for  a  valuable  consideration,  of  land  conveyed 
by  an  infant,  during  his  minority,  will  hold  the  land  conveyed  as 
against  a  ratification  by  the  grantor  of  the  deed  made  during  his  mi- 
nority, of  which  ratification,  the  subsequent  purchaser  has  neither 
actual  nor  constructive  notice. 

Same:     Possession  is  notice  of  ratification. 

Possession  by  the  first  grantee  from  the  infant  would  be  notice,  not  only 
of  the  original  deed,  but  of  any  acts  of  ratification. 
Same:    Ratifying  instrument  within  the  policy  of  the  registration  laws. 

Where  an  infant  conveys  his  land  by  deed  duly  recorded,  and  on  arriv- 
ing at  majority,  ratifies  such  conveyance  by  a  written  instrument,  and 
subsequently  conveys  the  land  to  a  third  person  for  a  valuable  con- 
sideration, the  last  purchaser  having  constructive  notice,  through  the 
record,  of  the  deed  made  in  infancy,  but  no  notice,  actual  or  construc- 
tive, of  the  ratification,  such  ratifying  instrument  is  within  the  policy 
of  the  registry  laws,  and  the  last  grantee  will  hold  the  land. 

1  See  Ewell's  Leading  Cases  on  Infancy,  etc.,  138  et  seq.,  157  et  seg.y  161 
etseq.,  and  cases  cited;  111.  Land  Co.  v.  Bonner,  75  111.,  315. 
•  See  Ewell's  Leading  Cases,  181,  18.2. 
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Appeal  from  Circuit  Court  of  Schuyler  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Hay  &  Skinner,  for  appellants.    Warren,  Wheat  dk  Bailey, 
for  appellees. 

[378*]       ^Lawrence,  J.     The  testimony  in  this  case  is  some- 
what contradictory,  but  we  consider  the  following  state 
of  facts  sufficiently  proven : 

On  the  13th  of  August,  1857,  the  appellee,  Henry  Kills, 
then  a  minor,  sold  and  conveyed  to  Black,  one  of  the  appel- 
lants, two  tracts  of  land,  not  adjoining  each  other,  and  de- 
scribed as  the  E.  i  S.  W.  and  K  i  K  W.  31,  2  K,  1  W. 
Hills  attained  his  majority  on  the  28th  of  September,  1858, 
and  on  that  day  executed  to  the  appellants,  Black  &  Farwell, 
his  bond  for  the  conveyance  to  them  of  the  above  described 
lands,  upon  the  payment  of  seventeen  hundred  dollars.  At 
the  same  time  that  he  executed  this  bond,  he  indorsed  upon  it 
a  receipt  for  $1,000,  paid  by  Black.  It  appears,  from  the 
evidence,  that  this  receipt  was  in  settlement  of  the  transac- 
tions which  had  previously  occurred  between  Hills  and  Black. 
In  October,  1858,  Hills  executed  ore  receipt  for  $300  paid  by 
Farwell,  and  another  for  $600,  paid  by  Black.  On  the  17th 
of  October,  1858,  Black  took  possession  of  the  east  half  S.  "W". 
31,  above  described,  but  neither  he  nor  Farwell  has  ever  had 
possession  of  the  other  tract.  The  deed  to  Black,  made  while 
Hills  was  an  infant,  was  recorded,  but  the  bond  to  Black  and 
Farwell  was  not. 

On   the  19th  of   October,   1858,  the  defendant   Gammon 
bought  of  Hills  both  the  above  described  tracts,  paid  him  a 
valuable  consideration  in  property  and  money,  and  received  a 
deed.     We  find  nothing  in  the  record  showing  that  Gammon 
had  any  knowledge  whatever  of  the  previous  transaction  be- 
tween Hills,  Black  and  Farwell,  or  that  this  purchase 
[379*]  was  made  *with  any  fraudulent  intent.     Hills  received 
from  Gammon  a  pair  of  mules,  a  carriage  and  harness, 
valued   at   $750,  his  note,  and  some  money.      The   precise 
amount  does  not  appear. 
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On  the  foregoing  state  of  facts,  the  appellants  filed  their 
bill  for  a  conveyance  from  Gammon  to  themselves  of  both 
tracts  of  land.  The  court  below  decreed  a  conveyance  of  the 
E.  ■§■  of  S.  W.  31 ,  of  which  Black  was  in  possession  at  the  time 
of  the  sale  by  Hills  to  Gammon,  but  refused  it  as  to  the  other 
tract.     This  refusal  is  now  assigned  for  error. 

It  is  urged  by  the  counsel  for  the  appellants,  that  when 
Gammon  bought  of  Hills,  he  had  constructive  notice,  through 
the  record,  that  Hills,  while  a  minor,  had  conveyed  to  Black, 
and  that  he  bought  with  knowledge  that  such  conveyance 
might  be  ratified,  and  subject  to  the  chances  of  ratification. 
Expressed  as  an  abstract  proposition,  this  would  imply  that  a 
written  ratification  by  a  grantor,  after  he  reaches  his  majority, 
of  a  recorded  deed  made  by  him  while  a  minor,  need  not  be 
recorded  as  against  a  subsequent  purchaser.  No  authority  to 
this  effect  has  been  adduced,  and  we  have  searched  the  books 
in  vain  for  the  decisions  of  other  courts  upon  this  point.  As 
a  question  of  principle,  we  havre  little  difficulty  in  saying  that 
a  subsequent  purchaser,  for  a  valuable  consideration,  will  hold 
the  land  conveyed  as  against  a  ratification,  by  the  grantor,  of  , 
a  deed  made  during  his  minority,  of  which  ratification  the 
subsequent  purchaser  has  neither  actual  nor  constructive  no- 
tice. 

The  argument  that  the  subsequent  purchaser  takes  with 
knowledge  that  his  grantor  may  have  ratified,  and  therefore 
takes  subject  to  that  risk,  would  apply  as  well  to  all  convey- 
ances. For  in  every  instance  where  a  deed  is  made,  the  grantee 
knows  that  his  grantor  may  have  made  a  former  conveyance, 
and  it  is  precisely  to  protect  the  innocent  purchaser  against 
such  chances  that  our  registry  laws  are  enacted.  It  can,  in  no 
just  sense,  be  said  that  the  grantee  of  a  person  who  had  con- 
veyed during  his  infancy  is  not  to  be  deemed  an  innocent 
purchaser,  if  he  has  notice  of  the  first  deed.  He  has  as  per- 
fect a  legal  right  to  purchase  land  which  his  grantor  had  sold 
during  minority,  as  he  would  have  to  purchase  land 
that  had  never  been  ^conveyed  at  all.  The  moment  [380*] 
the  second  deed  is  made,  the  deed  made  in  infancy  is 
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disaffirmed,  and  becomes  void.  It  is  as  if  it  had  never  been. 
This  right  of  disaffirmance  is  necessarily  given  by  tbe  law  to 
prevent  great  frauds.  Yet  the  right  would  be  practically  of 
little  value  to  the  minor,  if  the  person  buying  of  him,  after  he 
becomes  of  age,  is  to  be  considered  as  incurring,  in  any  way, 
the  censure  of  the  law,  and  to  be  therefore  denied  the  position 
of  an  innocent  purchaser.  It  does  not  devolve  upon  him  to 
investigate  whether,  in  the  particular  case,  his  grantor  ought 
to  disaffirm,  as  a  question  of  morals  between  him  and  the  first 
grantee.  It  is  enough  for  him  to  know  that  the  law  gives  the 
absolute  right  to  disaffirm  in  every  case,  and  he  may  presume 
that  his  grantor  is  exercising  that  right  for  reasons  that  would 
be  as  satisfactory  in  the  forum  of  conscience  as  the  act  is 
valid  in  a  court  of  law. 

The  deed  of  an  infant  may  be  ratified  by  a  written  instru- 
ment, or  by  acts  m  pais,  or  by  long  acquiescence.  While  it 
is  true  that  the  title,  after  ratification,  is  held,  for  most  pur- 
poses, to  relate  back  to  the  original  deed,  yet  it  is  the  ratifica- 
tion which  is  the  effective  act,  and  which  rescues  the  deed 
from  its  liability,  at  any  moment,  to  be  made  a  nullity.  We 
have  no  doubt  that,  if  the  ratification  is  by  means  of  a  written 
instrument,  it  is  within  the  policy  of  the  registry  laws.  It  is 
the  object  of  those  laws  to  disclose  to  all  the  world  the  exact 
condition  of  a  title,  and  written  instruments  relating  to  land, 
not  appearing  there,  are  to  be  taken  as  not  existing,  unless 
the  knowledge  of  them  is  brought  home  in  some  other  way. 
If  the  ratification  is  by  acts  in  pais,  then  a  subsequent  pur- 
chaser must  be  affected  with  notice  of  those  acts.  Of  course, 
possession  by  the  first  grantee  would  be  notice,  not  only  of 
the  original  deed,  but  of  any  acts  of  ratification. 

If  these  principles  are  correctly  laid  down,  this  case  has 
been  rightly  decided.  It  does  not  matter  whether  the  instru- 
ment executed  by  Hills  to  Black  &  Farwell  should  be  regarded 
as  a  ratification  or  a  new  sale.  In  the  view  we  have  taken  of 
this  case,  the  result  would  be  the  same.  The  appellants  are 
entitled  to  a  deed  for  the  tract  of  which  Black  had 

[381*]  actual  possession  *at  the  date  of  Gammon's  purchase. 
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As    to   the   other   tract,   the   instrument   of   ratification   be- 
ing unrecorded,  and  neither  Black  nor  Farwell   being  in  pos 
session,  the  title  must  be  left  in  Gammon. 

The  case  of  Ogden  v.  Haven,  24  111.,  59,  depends  upon 
quite  other  principles  than  those  which  control  this  case. 
There,  there  was  actual  notice  to  the  subsequent  incumbrancer. 

Decree  affirmed. 


Alexander  M.  Weight  et  ux.  vs.  James  Langley. 

Decree  of  Foreclosure:  Error  to  render  a  personal  decree  against 
mortgagor's  wife.1 
The  only  reason  why  the  wife  of  a  mortgagor,  wTho  joins  in  the  execu- 
tion of  such  an  instrument,  should  be  made  a  party  to  bill  to  fore- 
close the  same,  is  to  bar  the  equity  of  redemption  in  her  right  of 
dower,  or  to  give  her  the  opportunity,  before  it  is  foreclosed,  to  re- 
deem, and  prevent  its  sale ;  and  it  is  error  to  render  a  money  decree 
against  her  on  the  foreclosure. 

Same  :    Same. 

Where  a  decree  of  foreclosure  against  husband  and  wife  simply  found  the 
amount  due  the  complainant,  and  decreed  that  the  defendants,  to  and 
for  his  use,  pay  to  the  master  said  sum  with  costs  within  a  certain 
time,  and  that  in  default  thereof  the  said  defendants  be  foreclosed,  and 
then  provided  for  a  sale  of  the  premises:  Held,  that  it  was  not  a 
personal  decree,  and  was  not  therefore,  erroneous. 
Mortgagor:    Must  pay  the  taxes;  decree  for. 

Where  the  mortgagor  remains  in  possession  of  the  premises,  it  is  hia 
duty  to  pay  all  taxes  which  accrue  thereon  ;  and,  if  he  fail  to  do  so,  the 
mortgagee  has  a  right  to  advance  them,  and  look  to  the  mortgagor  to 
refund  the  money. 

Taxes  so  paid  by  the  mortgagee  may  properly  be  included  in  the  decree 
of  foreclosure. 

Amendment  of  Pleadings  :  Stipulation  held  to  be. 
Where  a  foreclosure  bill  contained  no  allegation  as  to  taxes  paid  by  the 
mortgagee,  but  it  was  stipulated  of  record  before  the  hearing  that 
complainant  had  filed  vouchers  showing  that  he  had  paid  the  taxes 
on  the  premises  for  certain  years,  and  the  complainant  asked  the 
court  in  the  stipulation  to  allow  the  amount  in  the  decree  when  made : 

•That  the  personal  decree  should  be  restricted  to  the  mortgagor,  see  alsoi 
Gochenour  v.  Mowry,  33  111.,  331;  Snell  v.  Stanley,  58  id.,  31. 
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Held,  that,  though  a  very  inartificial  and  irregular  mode  of  getting 
the  allegation  and  prayer  into  the  record,  yet  it  amounted  to  an 
amendment  of  the  bill,  and  authorized  a  decree  for  the  taxes  upon 
the  vouchers  filed. 
Practice  in  Chancery  :  Preserving  the  evidence? 
As  a  general  rule,  the  evidence  upon  which  a  decree  is  rendered  must 
be  preserved  in  the  record  in  some  mode,  or  it  will  be  reversed  on 
appeal. 

Same  :  Exception  to  the  rule. 
But  when  the  record  shows  that  an  exhibit  or  any  other  document  has 
been  filed,  and  it  appears  to  have  been  lost,  an  exception  to  the  gen- 
eral rule  should  obtain;  and  in  that  case  it  should  be  presumed  that 
the  exhibit  or  instrument  contained  evidence  which  sustained  the  de- 
cree, as  far  as  it  is  based  upon  such  lost  instrument. 

Same  :    Same. 

Where,  therefore,  it  was  objected  that  the  record  contained  no  evidence 
of  the  amount  paid  as  taxes,  included  in  a  decree  of  foreclosure,  but 
there  was  a  stipulation  of  record  reciting  that  vouchers  proving  that  fact 
had  been  filed,  and  the  clerk  certified  that  the  transcript  of  the  record 
was  full  and  complete  so  far  as  the  same  remained  in  his  office: 
Held,  that  the  court  would  conclude  that  the  transcript  contained  all 
that  was  of  record,  and  that  said  vouchers  not  appearing  therein  had 
been  lost;  and  would  presume  that  when  produced,  they  proved  the 
amount  of  taxes  found  by  the  court  and  included  in  the  decree. 

Error  to  Circuit  Court  of  Morgan  County. 

Foreclosure  bill  filed  in  the  court  below  by  defendant  in 
error  against  plaintiffs  in  error. 

The  case  is  sufficiently  stated  in  the  opinion. 

Morrison  dk  Epler,  for  plaintiffs  in  error.  D.  A.  Smith 
and  H.  E.  Dummer,  for  defendant  in  error. 

[382*]       ^Walker,  J.     It  appears  from  the  record  in  this 

case,  that  Mrs.  Wright  joined  with  her  husband  in  the 

execution  of  the  mortgage  described  in  the  bill,  and  was  made 

a  party  defendant.     It  is  objected  that  the  decree  is  erroneous 

in  requiring  her  to  pay  the  money  found  to  be  due  on  the 

mortgage.     The  portion  of  the  decree  which  is  sup- 

[383*]  posed  to  be  erroneous  in  this  respect  is  *this:     "And 

the  court  being  satisfied,  by  computation,  that  there  is 

•See  Waugh  v.  Bobbins,  33  111 ,  182,  and  cases  cited  in  note. 
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due  the  complainant  in  this  case  the  sum  of  $3,645.36,  includ- 
ing taxes  of  '60,  '61,  '62,  paid  by  complainant;  it  is  ordered, 
adjudged  and  decreed  by  the  court,  that  the  defendants,  to  and 
for  his  use,  pay  to  the  master  in  chancery  of  this  county,  in 
ten  days  from  this  date,  said  sum  of  money,  with  the  costs  of 
this  suit,  and  that  in  default  thereof  the  said  defendants  be 
foreclosed  of  and  from  all  equity  of  redemption  of  the  mort- 
gaged premises,  other  than  the  right  of  redemption  under  the 
statute  from  any  sale  that  may  be  made  in  this  case."  The 
decree  then  provides  for  a  sale  of  the  premises,  and  the  man- 
ner in  which  it  shall  be  made. 

The  only  reason  why  the  wife  of  a  mortgagor,  who  joins  in 
the  execution  of  such  an  instrument,  should  be  made  a  party, 
is  to  bar  the  equity  of  redemption  in  her  right  of  dower,  or  to 
give  her  the  opportunity,  before  it  is  foreclosed,  to  redeem  and 
prevent  its  sale.  It  is  error  to  render  a  money  decree  against 
her  on  the  foreclosure.  If  this  decree  is  against  Mrs.  Wright 
jointly  with  her  husband  for  the  payment  of  the  decree,  then 
it  is  erroneous.  It  nowhere  finds  that  she  is  indebted,  or  owes 
to  defendant  in  error  any  sum  of  money.  It  only  finds  the 
sum  due  to  him  on  the  mortgage.  It  does  not  declare  that  he 
shall  recover  of  plaintiffs  in  error  the  money  found  to  be  due 
him  on  the  mortgage.  Nor  does  it  award  execution  for  its 
collection.  Had  it  been  intended  as  a  money  decree  against 
the  plaintiffs  in  error,  some  of  these  things  would  have  ap- 
peared in  the  decree.  We  may  safely  conclnde,  therefore, 
that  it  was  only  intended  as  a  decree  for  the  sale  of  the  mort- 
gaged premises,  but  giving  plaintiffs  in  error  the  right  to  de- 
feat the  sale,  by  paying  the  money  within  ten  days.  Being 
such,  a  suit  could  not  be  maintained  against  Mrs.  Wright  on 
the  decree,  and  not  being  liable  for  the  payment  of  the  decree, 
it  is  not,  we  think,  erroneous. 

It  is,  likewise,  insisted  that  there  is  no  allegation  in  the 
bill,  or  proofs  in  the  record,  which  warranted  the  court  below 
in  decreeing  a  payment  to  defendant  in  error  of  the  taxes  ad- 
vanced by  him  on  the  mortgaged  premises.  If  the 
mortgagor  ^remained  in  possession  of  the  premises,  it  [384*] 
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was  his  duty  to  pay  all  taxes  which  accrued  upon  the 
premises,  and  failing  to  do  so,  the  mortgagee  had  the  right  to 
advance  them,  and  look  to  the  mortgagor  to  refund  the  money. 
And  whilst  there  is  no  allegation  contained  in  the  bill,  it  was 
stipulated  of  record,  before  the  cause  was  heard,  that  defend- 
ant in  error  had  filed  vouchers  showing  that  he  had  paid  the 
taxes  of  1860, 1861,  and  1862,  on  the  mortgaged  premises,  and 
the  defendant  in  error  asked  the  court,  in  the  stipulation,  to 
allow  the  amount  in  the  decree  when  made.  This  is,  no 
doubt,  a  very  inartificial  and  irregular  mode  of  getting  the 
allegation  and  prayer  into  the  record,  yet  we  are  not  prepared 
to  reverse  for  that  reason,  if  it  amounts  to  an  amendment  of 
the  bill.  We  are  unable  to  see  any  other  purpose  for  which 
this  stipulation  was  made  an  order  of  the  court,  and  we  think 
it  authorized  a  decree  for  the  taxes  upon  the  vouchers  filed. 

It  is  also  insisted  that  as  these  vouchers  do  not  appear  in 
the  record,  and  there  is  no  evidence  of  the  amount  paid  for 
the  taxes,  the  decree  cannot  be  sustained.  As  a  general  rule, 
the  evidence  upon  which  a  decree  is  rendered  must  be  pre- 
served in  the  record  in  some  mode,  or  it  will  be  reversed  on 
appeal.  But  in  our  practice,  where  a  complete  record  is  never 
made,  depositions  and  certificates  of  evidence  are  liable  to  be 
lost,  and  if  an  exception  to  the  rule  were  not  made  in  such 
cases,  the  rights  of  complainants  would  become  very  precari- 
ous and  easily  defeated,  by  the  negligence  of  clerks  and  other 
custodians  of  the  records  and  files  of  our  courts.  When  the 
record  shows  that  an  exhibit  or  any  other  document  had  been 
filed,  and  it  appears  to  have  been  lost,  an  exception  to  the 
general  rule  should  obtain,  and  in  that  case,  it  should  be  pre- 
sumed that  the  exhibit  or  instrument  contained  evidence 
which  sustained  the  decree,  so  far  as  it  is  based  upon  such  lost 
instrument. 

Then,  does  this  record  disclose  the  fact  that  there  was  proof  of 
the  payment  of  the  taxes?  The  stipulation  of  record  recites, 
that  vouchers  proving  that  fact  had  been  filed,  and  this  was 
admitted  by  plaintiffs  in  error.  The  clerk  certifies  that  this 
is  a  full  and  complete  record,  so  far  as  the  same  remains 
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in  his  ^office,  and  his  certificate,  uncontradicted,  im-  [385*] 
ports  verity.  There  has  been  no  suggestion  of  a  dim- 
inution of  the  record,  and  we  must  conclude  that  it  contains 
all  that  is  of  record,  and  that  the  vouchers,  which  the  record 
attests  were  filed,  have  been  lost.  And  we  must  presume 
that  when  produced,  they  proved  the  amount  which  the  court 
found  defendant  had  paid  as  taxes  on  the  land.  For  these 
reasons,  the  decree  of  the  court  below  must  be  affirmed. 
Decree  affirmed. 


William  A.  Turney  vs.  Richard  Wilton  et  al. 

State  Bank  of  Illinois  :  Trustees  of  authorized  to  sue  in  name  of  bank. 
The  trustees  of  the  State  Bank  of  Illinois,  appointed  under  the  act  of 
March  1,  1847  (Sess.  Laws,  20),  were  by  it  authorized  to  collect  all 
debts  due  to  the  bank,  in  the  same  manner  that  the  trustees  who  were 
appointed  to  close  the  affairs  of  the  Bank  of  Illinois  were  author- 
ized to  collect  debts  due  to  that  institution.  As  the  trustees  of  the 
latter  bank  had  authority,  under  the  act  of  February  23,  1845  (Laws 
of  1845,  246),  to  commence  and  prosecute  suits  in  its  corporate  name, 
it  follows  that  the  trustees  of  the  State  Bank  were  authorized  to  pros- 
ecute suits  in  the  corporate  name  of  the  bank,  notwithstanding  that 
its  charter,  as  to  other  purposes,  was  to  expire  before  the  trustees  were 
to  be  appointed.  (As  to  the  length  of  time  such  authority  was  to  con- 
tinue, see  the  opinion.; 

Bank  of  Illinois  :  Trustees  of  authorized  to  sue  in  name  of  the  bank. 
Under  the  act  of  February  28, 1845  (Laws  of  1845, 246),  appointing  trustees 
to  whom  all  the  assets  of  the  Bank  of  Illinois  were  to  be  assigned,  and 
authorizing  and  requiring  them,  with  certain  specified  exceptions,  to 
collect  all  debts  due  to  the  bank  (the  charter  of  the  bank  being  in  force 
when  the  assignment  was  made,  and  the  act  containing  no  provisions 
for  the  institution  or  prosecution  of  suits  in  the  name  of  the  trustees), 
the  assignees  had  authority  to  use  the  name  of  the  bank  during  its 
corporate  existence,  so  far  as  was  necessary  in  order  to  collect  debts, 
without  any  especial  authority  from  the  bank  or  the  legislature,  the 
assignment  being,  of  itself,  sufficient  authority. 

Statutes,  Construction  of  :    Reference  to  another  statute. 
Whenever  an  act  of  the  legislature  confers  powers  which  are  recited  in 
another  act,  the  act  to  which  reference  is  made  is  to  be  considered 
and  treated,  as  if  it  were  incoroorated  into,  and  made  a  part  of,  the 
act  which  contains  the  reference. 
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Same:  Legislative  construction} 
While  great  weight  is  to  be  given  to  legislative  construction,  it  is  not 
conclusive  upon  courts;  and  its  weight  is  much  lessened  when  such 
construction  evidently  arose  from  misapprehension.  Courts  are  re- 
quired to  give  effect  to  the  intention  of  the  legislature,  and  in  so 
doing,  must  disregard  a  legislative  construction  given  under  a  mis- 
apprehension, whenever  such  construction  is  inconsistent  with  the 
legislative  intention.  (Rule  applied  to  act  of  February  10,  1849, 
authorizing  the  trustees  of  the  State  Bank  to  maintain  suits  at  law, 
which  being  an  enabling  act  was  held  not  to  be  so  construed  as  to  de- 
prive the  trustees  of  powers  which  they  then  possessed.) 

Statute  op  Uses  :  Transmission  of  legal  estate  by. 
Where  a  foreclosure  suit  brought  by  the  State  Bank  of  Illinois  was 
pending  in  February,  1848,  and  the  premises  were  bid  off  in  the  name 
of  the  bank  in  June,  and  a  master's  deed  therefor  executed  to  the 
bank  in  October,  1850  at  which  time  trustees  had  been  appointed  for 
the  bank  under  the  act  of  March  1,  1847  (Sess.  Laws,  20),  to  whom  all 
its  assets  had  been  assigned,  and  its  charter  had  expired  except  for 
the  purpose  of  allowing  the  trustees  to  prosecute  suits  in  its  corporate 
name  for  the  collection  of  its  debts :  Held,  that  the  conveyance  to  the 
bank  being  for  the  use  of  the  trustees,  as  was  manifested  by  the  var- 
ious acts  of  the  legislature  on  the  subject,  and  the  deed  of  assignment 
of  the  bank  to  the  trustees,  the  statute  of  uses  transmitted  the  legal 
estate  to  them. 

Appeal  from  Circuit  Court  of  Clinton  County. 

Injunction  bill  filed  in  the  court  below  by  appellant  against 
appellees  to  restrain  the  commission  of  waste  upon  the  prem- 
ises in  controversy. 

The  court  below  dissolved  the  injunction  and  dismissed  the 
bill;  and  upon  appeal  the  only  question  for  determination  re- 
lates to  the  title  to  the  premises  in  dispute. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Wm.  H.  Underwood  and  Milton  Hay,  for  appellant.  J?. 
K.  S.  O'Melveny,  for  appellees. 

[388*]  *Breese,  J.  On  the  third  day  of  October,  1835, 
Thomas  Wilton  made  his  promissory  note  for  the  sum 

[389"]  of  four  hundred  dollars,  payable  *to  the  president,  di- 
rectors and  company  of  the  State  Bank  of  Illinois, 

»  See  St  Louis,  I.  &  C.  R.  R.  Co.  v.  Trustees,  43  111.,  303. 
324 


JANUARY  TERM,  1865. 


389 


Turney  vs.  Wilton. 


with  interest,  and  to  secure  its  payment,  executed  a  mortgage 
on  the  premises  in  controversy. 

On  the  twency-second  day  of  February,  1848,  the  bank  filed 
a  bill  in  chancery  in  the  Clinton  circuit  court,  to  foreclose  the 
mortgage,  against  Thomas  Wilton  and  wife.  At  the  October 
term,  1848,  Harry  Wilton  was  made  a  party  to  the  suit,  and 
on  the  seventeenth  of  October,  1848,  he  entered  his  appear- 
ance. On  the  sixteenth  day  of  May,  1849,  a  decree  of  fore- 
closure was  rendered  in  favor  of  the  bank,  for  the  sum  of  six 
hundred  and  eleven  dollars  and  sixteen  cents,  and  the  prem- 
ises were  ordered  to  be  sold  for  its  payment.  On  the  nine- 
teenth day  of  June,  1850,  the  premises  were  exposed  to  sale 
by  the  master  in  chancery,  and  were  bid  off  in  the  name  of 
the  bank.  The  sale  was  reported  to  the  court  and  approved, 
on  the  sixteenth  of  October,  1850.  The  master  conveyed  the 
premises  to  the  bank  by  deed,  dated  October  14,  1850.  The 
appellant  derives  his  title  through  certain  trustees  of  the 
bank,  appointed  under  the  act  of  first  of  March,  1847.  The 
appellee  claims  title  under  Harry  Wilton,  who  derived  his 
title  from  Thomas  Wilton. 

The  case  turns  upon  the  validity  of  this  decree  of  foreclo- 
sure and  the  subsequent  proceedings  under  it,  the  appellee  in- 
sisting that  they  are  void,  for  the  reason  that  the  charter  of 
the  bank  expired  on  the  first  day  of  November,  1848,  and  its 
trustees  had  no  authority  to  prosecute  a  suit  or  do  any  other 
act,  in  the  name  of  the  bank,  after  that  time.  He  insists  that 
a  decree,  pronounced  in  favor  of  a  corporation,  after  the  expi- 
ration of  its  charter,  must  be  regarded  as  a  nullity. 

It  is  agreed  by  the  parties,  that  the  State  Bank  was  incorpo- 
rated in  1835,  and  in  1843  an  act  of  the  general  assembly  was 
passed  to  put  this  bank  in  liquidation.  In  1845,  1847  and 
1849,  other  acts  were  passed  having  reference  to  the  State 
Bank,  all  of  which  are  made  part  of  this  agreement.  On  the 
31st  of  October,  1848,  the  president,  directors  and  company 
made  a  deed  of  assignment  to  trustees  of  all  the  lands,  effects, 
choses  in  action,  etc.,  belonging  to  the  bank. 

*It  is  agreed  that  the  board  of  directors  of  the  State  [390*] 
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Bank,  on  March  3,  1847,  accepted  the  provisions  of  the 
act  of  the  legislature  passed  in  that  year.  Trustees  were 
appointed  by  the  governor  on  the  31st  of  October,  1848,  and 
on  the  26th  of  November,  1862,  they  executed  a  bond  for  a 
deed  to  appellant,  and  afterwards,  on  the  28th  of  November, 
1862,  they  executed  to  him  a  deed  for  the  land  in  contro- 
versy. 

To  determine  the  point  made  by  the  appellee,  it  is  necessary 
to  examine  closely  the  several  acts  of  the  legislature  to  which 
reference  has  been  made. 

The  first  act  is  the  act  of  January  24,  1843,  and  is  entitled 
"  An  act  to  diminish  the  state  debt,  and  put  the  State  Bank 
into  liquidation."  (Sess.  Laws  1843,  p.  21.)  That  act  re- 
quired the  bank  to  go  into  immediate  liquidation  under  the 
direction  of  its  officers,  and  it  was  inhibited  thereafter  from 
discounting  notes,  lending  money,  buying  or  selling  bills  of 
exchange,  issuing  paper  for  circulation,  receiving  deposits,  or 
doing  other  acts  usual  for  banks,  excepting  to  close  its  aifairs, 
to  collect  and  secure  debts  due  to,  and  to  pay  debts  due  from, 
the  bank;  to  sell  its  real  and  personal  estate,  issue  certificates 
for  balances,  as  is  provided  in  the  act;  to  renew  the  notes  of 
its  debtors  from  time  to  time,  upon  the  payment  of  install- 
ments of  one-fifth  of  the  debt  at  each  renewal;  and  to  sue 
and  be  sued  in  relation  to  all  its  dealings ;  for  which  purposes, 
and  none  others  whatever,  the  charter  of  the  bank  was  contin- 
ued in  force  for  the  term  of  four  years  from  March  4,  1843 
and  no  longer.  The  state,  in  pursuance  of  the  provisions  of 
the  act,  transferred  to  the  bank  two  million  and  fifty  thou- 
sand dollars  of  its  stock,  and  received  therefor  an  equal 
amount  of  state  indebtedness. 

Thereafter,  the  state  held  fifty  thousand  dollars  of  the 
stock,  and  withdrew  all  the  state  directors  except  the  bank 
commissioner,  who  was,  ex  officio,  a  director. 

By  the  act  of  March  1,  1847  (Sess.  Laws  1847,  p.  20),  the 

president,  directors  and  company  were  allowed  the  use  of  the 

charter   until    the   first   day  of   November,  1848,  to    enable 

them  to  close  its  affairs,  but  subject  to   the  restrictions  con- 
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tained  in  the  act  of  January  24,  1843,  and  acts  supplemen- 
tary thereto. 

*lf  the  affairs  of  the  bank  were  not  closed  before  [391*] 
the  first  day  of  November,  1848,  then  the  governor  was 
required  to  appoint  three  trustees,  whose  duty  it  should  be  to 
take  charge  of  all  assets  of  the  bank,  and  close  its  affairs,  they 
being  governed  in  so  doing,  by  the  provisions  of  an  act  entitled 
"  An  act  supplemental  to  an  act  to  reduce  the  public  debt  one 
million  of  dollars,  and  to  put  the  Bank  of  Illinois  into  liqui- 
dation," approved  February  28,  1845,  so  far  as  the  said  pro- 
visions were  applicable. 

It  is  evident,  from  these  acts,  that  the  officers  of  the  bank 
had  no  power  to  use  its  corporate  name  for  any  purpose  after 
the  first  day  of  November,  1848,  and  it  must  be  conceded, 
that  the  acts  of  24th  January,  1843,  and  March  1,  1847,  re- 
pealed the  charter  of  the  bank,  and  that  its  corporate  existence 
ceased  for  all  purposes  on  the  first  of  November,  1848,  except 
such  purposes  for  which  its  existence  was  continued  under  the 
last  mentioned  act. 

The  question  then  arises,  Were  the  trustees  appointed  under 
the  act  of  March  1,  1847,  authorized  by  it  to  prosecute  suits 
in  the  corporate  name  of  the  bank? 

They  were  authorized  to  take  charge  of  its  assets,  and  to 
close  its  affairs,  and  their  powers  and  authority  for  that  pur- 
pose were  the  same  as  those  conferred  upon  the  trustees  ap- 
pointed to  take  charge  of  the  assets  and  close  the  affairs  of 
the  Bank  of  Illinois,  under  the  act  of  February  28,  1845. 
"We  must,  therefore,  ascertain  the  nature  and  extent  of  the  au- 
thority of  the  trustees  appointed  to  close  the  affairs  of  the 
Bank  of  Illinois,  in  order  to  determine  the  extent  of  the  au- 
thority of  the  trustees  who  were  appointed  to  close  the  affairs 
of  the  State  Ba  nk. 

To  ascertain  the  precise  nature  of  the  powers  conferred  up- 
on the  trustees  appointed  to  close  the  affairs  of  the  Bank  of 
Illinois,  a  reference  to  the  legislation  had  in  regard  to  it  is 
necessary.  The  act  of  25th  February,  1843,  entitled  "  An  act 
to  put  the  Bank  of  Illinois  into  liquidation  "  (Laws  of  1843, 
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p.  27),  repealed  the  act  of  incorporating  that  bank,  and  all  acts 
supplementary  thereto,  and  vested  its  real  and  personal  estate 
in  three  commissioners,  who  were  to  close  its  affairs. 
[392*]  This  act  was,  by  *its  terms,  to  take  effect  from  and  af- 
ter the  3d  March,  1843.  The  act  of  February  25th, 
1843,  entitled  "  An  act  to  reduce  the  public  debt  one  million  of 
dollars,  and  to  put  the  Bank  of  Illinois  into  liquidation,"  sus- 
pended the  provisions  of  the  act — just  mentioned  —  to  put 
the  bank  into  liquidation  for  the  term  of  four  years  from  the 
4th  of  March,  1843;  and  provided  that  the  bank  should  go  in- 
to immediate  liquidation  under  the  direction  of  its  officers; 
and  it  was  prohibited  from  transacting  business  in  the  same 
manner,  and  to  the  same  extent,  as  the  State  Bank;  and  was 
allowed  to  transact  such  enumerated  business  as  was  necessary 
to  close  its  affairs,  and  to  sue  and  be  sued  in  relation  to  all  its 
dealings;  for  which  purposes,  and  none  other  whatever,  the 
charter  was  continued  for  the  term  of  four  years  from  the  4th 
March,  1843,  and  no  longer. 

Before  the  expiration  of  the  time  thus  allowed  the  officers 
of  the  Bank  of  Illinois  to  close  its  affairs,  at  the  end  of  which 
time  its  charter  was  repealed,  the  legislature  passed  the  act  of 
28th  February,  1845,  entitled  "An  act  supplemental  to  an 
act  to  reduce  the  public  debt  one  million  of  dollars,  and  put  the 
Bank  of  Illinois  into  liquidation  "  (Laws  of  1845,  p.  246),  by 
which  trustees  were  appointed,  to  whom  all  the  assets  of  the 
bank  were  to  be  assigned  and  transferred.  A  tabular  state- 
ment of  the  assets  was  to  be  made  and  filed  in  the  office  of 
the  secretary  of  state,  and  a  formal  transfer  of  the  same  to  the 
trustees  was  to  be  executed  by  the  officers  of  the  bank.  The 
trustees  were  expressly  authorized  to  collect  all  debts  due  to 
the  bank,  and  were  required  to  collect  the  same,  excepting 
stock  notes,  the  payment  of  which  was  not  to  be  enforced  un- 
til the  other  assets  were  exhausted,  or  the  interests  of  the 
creditors  should  demand  their  collection.  The  charter  of  the 
bank  being  in  force  at  the  time  when  the  assignment  was  made, 
under  the  provisions  of  the  act  last  mentioned,  the  assignees 
had  authority  to  use  the  name  of  the  bank  during  its  corpo- 
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rate  existence,  so  far  as  was  necessary  in  order  to  collect  debts, 
without  any  special  authority  from  the  bank  or  the  legisla- 
ture. The  assignment  was,  of  itself,  sufficient  authority. 
The  provisions  of  the  act  clearly  confer  upon  the 
trustees  the  power  to  institute  and  ^prosecute  suits;  [393*] 
and  as  there  was  no  provision  made  for  the  institution 
or  prosecution  of  such  suits  in  the  name  of  the  trustees,  the 
legislature  must  have  intended  their  commencement  and  pros- 
ecution under  the  rules  of  the  common  law.  We  are  of  the 
opinion,  therefore,  that  the  trustees  who  were  appointed  to 
close  the  affairs  of  the  Bank  of  Illinois  under  the  act  of  28th 
February,  1845,  had  authority  to  institute  and  prosecute  suits 
in  its  corporate  name.  That  act  authorized  the  trustees  ap- 
pointed thereby,  to  exercise  the  powers  which  it  conferred  for 
the  term  of  the  four  years  succeeding  its  passage;  and  were  it 
necessary  in  this  case,  we  should  hold  that  the  last  mentioned 
trustees  were  authorized  to  sue  in  the  name  of  the  bank  until 
the  expiration  of  that  time,  notwithstanding  its  corporate  ex- 
istence, as  to  other  purposes,  expired  on  the  4th  of  March, 
1847.  The  trustees  were  to  exercise  all  the  powers  conferred 
upon  them  without  hindrance,  other  than  that  which  the  act 
provided,  any  law  to  the  contrary  notwithstanding.  Having 
stated  the  powers  and  authority  conferred  upon  the  trustees 
appointed  under  the  act  of  1845,  to  take  charge  of  the  assets 
and  close  the  affairs  of  the  Bank  of  Illinois,  we  are  thereby 
enabled  more  clearly  to  define  the  nature  and  extent  of  the 
powers  conferred  upon  the  trustees  appointed  to  close  the  af- 
fairs of  the  State  Bank,  as  the  latter  were  to  have  the  same 
powers  the  former  had.  The  act  of  1st  of  March,  1847,  should 
be  construed  as  if  the  provisions  of  the  act  of  1845,  so  far  as 
applicable,  were  incorporated  into  itself.  Whenever  an  act  of 
the  legislature  confers  powers  which  are  recited  in  another 
act,  the  act  to  which  reference  is  made  is  to  be  considered  and 
treated  as  if  it  were  incorporated  into  and  made  a  part  of  the 
act  which  contains  the  reference.  Thus  construed,  the  act  of 
1st  of  March,  1847,  confers  upon  the  trustees  to  be  appointed 
under  it,  power  to  collect  all  debts  due  to  the  bank,  in  the 
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isame  manner  that  the  trustees  who  were  appointed  to  close 
the  affairs  of  the  Bank  of  Illinois  were  authorized  to  collect 
debts  due  to  that  institution.  As  the  trustees  of  the  latter 
bank  had  authority  to  commence  and  prosecute  suits  in.  its 
corporate  name,  it  follows  that  the  trustees  of  the  State 
[394*]  Bank  were  to  have  a  similar  authority,  "^notwithstand- 
ing that  its  charter,  as  to  other  purposes,  was  to  ex- 
pire before  the  trustees  were  to  be  appointed.  The  trustees 
of  the  State  Bank  were  to  have  the  same  authority  to  use  its 
corporate  name  that  was  conferred  upon  the  trustees  of  the 
Bank  of  Illinois  to  use  its  corporate  name;  and  so  much  of 
the  act  of  24th  January,  1843,  as  was  inconsistent  with  the 
exercise  of  this  power  was  necessarily  repealed. 

The  trustees  of  the  Bank  of  Illinois  were  required  to  close 
its  affairs,  if  practicable,  on  or  before  the  28th  of  February, 
1849;  and  to  relieve  them  in  the  performance  of  their  duty  in 
this  respect,  the  act  of  the  10th  February,  1849,  was  passed, 
which  extended  the  time  to  the  1st  January,  1851.  We  are, 
however,  of  the  opinion  that  the  trustees  who  were  appointed 
under  the  act  of  March  1,  1847,  were  not  required  to  close  the 
affairs  of  the  State  Bank  on  or  before  the  28th  of  February, 
1849.  The  act  did  not  contemplate  their  appointment  until 
the  1st  of  November,  1848,  and  they  could  not,  therefore,  have 
fulfilled  their  duties  in  that  brief  time.  The  legislature  fore- 
saw that  the  affairs  of  that  bank  might  not  be  closed  until 
after  the  4th  of  March,  1849,  and  so  required  interest  at  the 
rate  of  six  per  cent,  per  annum  on  all  certificates  issued  by  the 
bank  in  pursuance  of  the  act  of  1843,  and  on  all  notes  issued 
by  it  which  were  in  the  hands  of  school  commissioners  or 
counties,  or  of  the  treasurer  of  any  school  district  at  the  time 
the  act  passed,  to  be  paid  from  and  after  March  4th,  1849, 
until  they  were  taken  up.  The  manner  of  closing  the  affairs 
of  the  bank  was  designed  to  avoid  an  oppression  of  its  debt- 
ors; and  the  time  allowed  them  in  which  to  discharge  their 
liabilities  shows  that  the  legislature  did  not  intend  to  require 
its  affairs  to  be  closed  at  a  period  so  early. 

The  requirement  of  the  act  of  1845,  in  regard  to  the  time  in 
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which  the  trustees  appointed  under  it  were  to  discharge  their 
duties,  was  inapplicable  to  the  trustees  appointed  under  the  act 
of  1847;  and  therefore  no  legislative  act  was  necessary  to  ex- 
tend the  time  in  which  they  were  to  discharge  their  duties,  as 
in  the  case  of  the  trustees  appointed  under  the  act  of  1845. 
The  legislature  understood  that  suits  had  been  instituted 
in  the  *name  of  the  Bank  of  Illinois  by  its  trustees;  [395*] 
and  provision  was  made  for  their  continuance  by  the 
"Act  for  the  relief  of  the  assignees  of  the  Bank  of  Illinois, 
and  to  extend  the  time  for  the  liquidation  of  the  affairs  of  the 
said  bank,"  approved  10th  February,  1849.  The  direction  of 
the  act  of  1845,  to  the  trustees  appointed  under  it,  to  close 
their  trust  within  four  years,  was  probably  understood  as  ter- 
minating their  powers  at  the  expiration  of  that  time;  and  the 
act  of  1849  (last  named)  was  evidently  passed  under  that  mis- 
apprehension. So  the  expiration  of  the  charter  of  the  State 
Bank  was  undoubtedly  understood  as  depriving  the  trustees 
who  were  appointed  to  close  its  affairs,  of  the  right  to  sue  in 
its  name,  as  it  would  have  done  had  not  the  power  to  use  it 
been  given  by  the  act  of  1847;  and  hence  the  passage  of  the 
act  authorizing  the  trustees  of  the  State  Bank  of  Illinois  to 
maintain  suits  at  law  (approved  10th  February,  1849). 

"While  great  weight  is  to  be  given  to  legislative  construe  • 
tion,  it  is  not  conclusive  upon  courts;  and  its  weight  is  much 
lessened  wiien  such  construction  arose,  evidently,  from  micap- 
prehension.  All  the  provisions  of  the  last  mentioned  act  of 
10th  February,  1849,  can  be  held  cumulative,  consistently 
with  the  construction  we  have  given  the  previous  acts.  The 
act  of  1849  was  an  enabling  one,  and  was  not  intended  to  de- 
prive the  trustees  of  any  of  the  powers  which  they  then  pos- 
sessed. Courts  are  required  to  give  effect  to  the  intention  of 
the  legislature,  and  in  so  doing  must  disregard  a  legislative 
construction  given  under  a  misapprehension,  wmerever  such 
construction  is  inconsistent  with  the  legislative  intention. 
Tyson  v.  Postlethwaite,  13  111.,  728.  It  would  be  contrary 
to  the  intention  of  the  legislature  to  give  effect  to  an  enabling 
act  as  a  legislative  construction,  so  as  to  deprive  the  trustee? 
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of  powers  which  they  then  possessed.  We  are  of  the  opinion 
that  the  trustees  of  the  State  Bank  had  authority  to  prosecute 
the  suit  pending  in  February,  1848,  against  the  Wiltons  to  a 
final  decree  in  the  corporate  name  of  that  institution.  .  It 
never  was  the  design  of  the  legislature  by  any  of  the  acts  on 
this  subject,  to  dismiss  suits  which  were  pending,  and 
[396*]  let  the  debtors  go  *free.  The  decree  in  that  suit  was  a 
valid  one,  and  we  have  only  to  consider  the  effect  of 
the  deed  from  the  master  in  chancery  to  the  bank  by  its  cor- 
porate name. 

It  is  evident  the  conveyance  was  for  the  use  of  the  trustees. 
This  use  is  sufficiently  manifested  by  the  acts  of  the  legisla- 
ture we  have  cited,  and  by  the  deed  of  assignment  of  the  bank 
to  the  trustees.  2  Washburn  on  Real  Property,  132.  The 
use  being  vested  in  the  trustees,  the  statute  of  uses  transmit- 
ted the  legal  estate  to  them. 

The  decree  of  the  court  below,  for  the  reasons  given,  is  re- 
versed, and  a  decree  here,  that  defendants  be  perpetually 
enjoined  from  entering  upon  or  trespassing  upon  the  said 
west  half  of  the  southeast  quarter  of  section  seventeen,  in 
town  two  north,  in  range  two  west  of  the  third  principal  me- 
ridian. 

Decree  reversed,  and  decree  here. 


Andrew  J.  Cox  vs.  John  Montgomery. 

Fraud  :    Rescission  of  exchange  of  land  on  the  ground  of. 

Where  upon  an  exchange  of  land  one  person  represented  to  the  othei, 
with  whom  he  was  exchanging,  that  his  land,  which  was  nearly  one 
hundred  miles  distant,  and  had  never  been  seen  by  the  other,  was  a 
well  timbered  tract,  worth  a  good  deal,  and  was  assessed  for  taxation 
at  $15  per  acre;  when  in  fact,  as  the  first  party  knew,  about  one-half 
the  timber,  including  all  that  was  easily  accessible,  had  been  cut  off 
for  years,  and  the  land  had  never  been  assessed  at  more  than  $6  per 
acre,  and  the  assessment  had  varied  from  that  sum  down  to  $2.12  per 
acre;  and  the  land  was  really  worth  from  $3  to  $5  per  acre;  and  the 
second  party  having  faith  in  such  representations,  made  the  exchange: 
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Held,  that,  if  filed  in  due  season,  a  bill  to  rescind  the  contract  would 
lie  at  the  suit  of  the  injured  party. 

Laches:    A  bar  to  bill  to  rescind  exchange  of  land  for  fraud. 

The  remedy  by  bill  to  rescind  an  executed  contract  for  the  exchange  of 
land  on  the  ground  of  fraudulent  misrepresentations  must  be  invoked 
with  reasonable  diligence.    A  delay  of  seventeen  months  after  the 
discovery  of  the  fraud  before  filing  the  bill  to  rescind  is  an  unrea 
sonable  delay,  which  a  court  of  chancery  will  not  tolerate. 

Appeal  from  Circuit  Court  of  Iroquois  County. 
This  case  is  sufficiently  stated  in  the  opinion. 
Wood  <&  Long,  for  appellant.     Eoff  <&  Doyle,  for  appellee. 

^Lawrence,  J.  In  November,  1861,  Cox,  the  ap-  [397*] 
pellant,  went  to  the  house  of  Montgomery,  the  appel- 
lee, in  Iroquois  county,  and  proposed  an  exchange  of  eighty 
acres  of  land  owned  by  the  former  in  Coles  county,  for  the 
farm  on  which  the  latter  resided  in  Iroquois  county.  He  rep- 
resented the  Coles  county  land  to  be  a  well  timbered  tract, 
the  timber  not  having  been  cut,  and  in  reply  to  a  question 
from  Montgomery,  as  to  the  value  of  the  land,  said  it  was 
worth  a  good  deal,  and  was  assessed  for  taxation  at  $15  per 
acre.  The  exchange  was  not,  at  that  time,  consummated. 
Cox  went  to  Indiana,  but  returning  in  January,  1862,  the 
trade  was  closed,  deeds  were  exchanged,  and  Cox  paid  Mont- 
gomery $300  as  the  difference  between  the  values  of  the  two 
tracts.  This  bill  is  filed  by  Montgomery  for  the  purpose  of 
rescinding  this  contract,  on  the  ground  of  fraudulent  repre- 
sentations, and  the  court  below  pronounced  a  decree  of  re- 
scission, from  which  Cox  has  prosecuted  an  appeal. 

We  have  no  doubt  that  fraudulent  representations  of  ma- 
terial facts  were  made  by  Cox,  and  if  the  bill  to  rescind  had 
been  filed  in  due  season,  we  should  have  no  hesitation  in  sus- 
taining the  decree.  Montgomery  had  never  seen  the  Coles 
county  land.  It  was  situated  nearly  a  hundred  miles  from  the 
place  of  the  trade.  He  therefore  dealt  with  Cox  wholly 
upon  faith  *in  the  latter 's  representations;  and  apart  [398*] 
from  whatever  was    said  that    might  be    considered 
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merely  matter  of  opinion,  or  speculative  commendation,  as  to 
the  advantages  possessed  by  the  land,  there  were  two  import- 
ant facts,  in  regard  to  which  Cox  made  false  statements,  with 
full  knowledge  of  their  falsity.  The  first  was,  that  the  land 
was  assessed  for  taxes  at  $15  per  acre.  The  proof  shows  that 
the  land  had  never  been  assessed  at  more  than  six  dollars  pei 
acre,  and  that  the  assessment  had  varied  from  that  sum  down 
to  two  dollars  and  twelve  cents  per  acre.  Here  is  a  statement 
grossly  false,  as  to  the  valuation  placed  upon  the  land  by  a 
disinterested  person,  whose  official  duty  it  was  to  value  it  cor- 
rectly. The  proof  in  the  case  shows  the  land  to  be  really 
worth  from  three  to  'Q.ve  dollars  per  acre.  The  other  false 
representation  related  to  the  condition  of  the  timber.  Cox 
stated  that  it  was  good,  and  wholly  uncut.  The  proof  shows 
that  about  one-half  had  been  cut  off  for  years,  including  all 
that  was  easily  accessible,  in  consequence  of  the  broken  char- 
acter of  the  surface.  As  the  value  of  the  land  was  considered 
to  consist,  in  great  part,  in  the  timber,  the  importance  of  this 
representation  is  manifest.  Cox  knew  that  Montgomery  was 
dealing  with  him  in  full  reliance  upon  his  statements,  which 
he  professed  to  make  from  his  personal  knowledge  of  the  land, 
and  this  fact  imposed  upon  him  an  additional  obligation  to  be 
truthful,  which  a  man  of  ordinary  uprightness  would  have 
jealously  respected.  It  would  be  a  sorry  administration  of 
justice  that  would  sanction  such  a  palpable  fraud  by  crying 
caveat  emptor. 

Still  this  species  of  remedy  must  be  invoked  with  reasonable 
diligence.  In  a  country  where  the  values  of  real  estate  change 
as  rapidly  as  in  Illinois,  it  would  be  clearly  unwise  to  permit  a 
purchaser  of  land  to  retain  it  for  nearly  eighteen  months  after 
the  discovery  of  the  fraud  before  filing  his  bill  to  rescind.  This 
is  an  unreasonable  delay,  which  a  court  of  chancery  cannot  tole- 
rate. In  this  case,  the  trade  was  consummated  in  January,  1862, 
and  the  bill  was  filed  November  27, 1863.  Montgomery  visited 
the  land  in  Coles  county  about  six  months  after  the  exchange. 
He  delayed  filing  his  bill  about  seventeen  months 
[399*]  after  the  ^discovery  of  the  fraud.  There  is  an  allu- 
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sion  made  in  tlie  brief  of  counsel  to  a  former  suit  dis- 
missed on  a  technical  ground.  There  is,  however,  nothing  in 
the  record  showing  such  suit  to  have  been  instituted.  But  we 
observe  that  the  depositions  in  this  record  are  dated  of  a  day 
prior  to  the  filing  of  the  bill,  and  we  suppose  they  were  taken 
in  a  former  suit  and  filed  in  this  by  agreement.  The  record, 
however,  is  wholly  silent. 

We  must  reverse  and  remand  the  cause,  with  leave  to  the 
appellee  to  explain,  if  he  can,  the  delay  in  the  institution  of 
his  suit. 

Decree  reversed. 


Stephen  W.  Miles  vs.  Thomas  James  et  al. 

Landlord's  Lien  :  Upon  "  crops  growing  or  grown?'' 
Under  section  8  of  chapter  60  of  the  Revised  Statutes  of  1845  (p.  335),  pro 
viding  that  "  every  landlord  shall  have  a  lien  upon  the  crops,  grow- 
ing or  grown  upon  the  demised  premises  in  any  year,  for  rent  that 
shall  accrue  for  such  year,"  where  a  crop  is  sown  in  the  fall  of  one 
year,  and  matures  and  is  harvested  in  the  summer  of  the  following 
year,  having  grown  partly  in  each  of  the  two  years,  the  rent  of  each 
year  becomes  a  lien  upon  it,  which  the  landlord  may  enforce  by  dis- 
tress. 

Same  :    Not  divested  by  sale  on  execution.1 
The  levy  and  sale  under  execution  from  justice's  court,  of  wheat  sown 
in  the  fall  and  harvested  the  following  summer,  will  not  affect  tho 
landlord's  lien  thereon  for  the  rent  of  the  year  when  sown. 

Error  to  Circuit  Court  of  Monroe  County. 

The  facts  of  this  case,  as  agreed  upon  by  the  parties,  are  as 
follows : 

Miles  demised  certain  premises  to  one  Peter  Warren  for  the 
years  1862  and  1863,  the  annual  rent  reserved  being  one-third 
of  the  crop;  and  in  the  fall  of  1862,  Warren  sowed  thereon 
twenty-five  acres  of  wheat,  which  was  growing  thereon  and 

1  See  Thompson  v.  Mead,  67  111.,  395,  attachment ;  Watt  v.  Scofield,  76  id„ 
261,  a  sale  by  tenant  to  one  having  notice  of  the  tenancy. 
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subject  to  any  lien  for  rent  the  landlord  might  have.  On  the 
23d  of  March,  1863,  an  execution  was  issued  on  a  judgment 
against  said  Warren  rendered  by  Eccles,  a  justice  of  the  peace, 
in  favor  of  Lewis  James,  which  was  levied  April  1,  1863,. on 
this  growing  wheat,  and  sale  made  thereof  on  the  25th  of  July, 
1863,  to  the  plaintiff  in  the  execution,  for  $38.50,  and  the  same 
was  by  him  sold  and  delivered  to  defendants  in  error.  The 
rent  for  1862  not  having  been  paid  by  Warner  to  Miles,  the 
latter,  in  August  or  September,  1863,  after  said  sale  on  execu- 
tion, distrained  said  wheat  for  the  rent,  and  made  sale  thereof. 
The  wheat  so  sold  under  distress  was  worth  only  $1.20  more 
than  the  amount  due  for  the  rent  of  1862  and  1863,  but  ex- 
ceeded the  amount  required  to  pay  the  rent  for  the  year  1863 
only,  by  the  sum  of  $220.06.  The  amount  due  Miles  for  the 
rent  of  1862,  was  $215.  It  is  claimed  by  defendants  in  error, 
that  said  wheat  was  not  liable  to  distraint  for  the  rent  of  the 
year  1862,  while  it  is  insisted  by  plaintiff  in  error  that  it  was 
so  liable.  If  the  court  should  consider  that  plaintiff  in  error 
was  not  entitled,  as  against  defendants  in  error,  to  distrain  for 
the  rent  of  the  year  1862,  it  was  agreed  that  defendants  in  er- 
ror should  have  judgment  for  $215,  the  rent  for  1862,  while  if 
plaintiff  in  error  was  so  entitled  to  distrain,  the  amount  of  the 
judgment  against  him  should  be  $1.20  and  costs. 

The  judgment  was  for  the  defendants  in  error  for  $215 ;  and 
the  errors  assigned  are: 

(1)  The  rendition  of  judgment  for  defendants  in  error  for 
that  sum. 

(2)  The  rendition  of  judgment  in  their  favor  for  more  thaa 
$1.20  and  costs. 

(3)  That  said  judgment  was  contrary  to  law. 

(4)  That  said  judgment  was  contrary  to  the  evidence. 

II  K.  S.  O'Melveny,  for  plaintiff  in  error.    W.  H.  Under- 
wood, for  defendants  in  error. 

[401*]       "^Walker,  C.  J.     We  are  called  upon  in  this  case  to 
give  a  construction  to  the  8th  section  of  the  chapter 
entitled  "  Landlord  and  Tenant."     That  section  declares  that 
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"  Every  landlord  shall  have  a  lien  upon  the  crops,  growing  or 
grown  upon  the  demised  premises  in  any  year,  for  the  rent 
that  shall  accrue  for  such  year."  The  record  shows  that  the 
wheat  in  controversy  was  sowed  in  the  autumn  of  1862,  and 
matured  and  was  harvested  in  the  summer  of  1863.  It  mani- 
festly was  growing  in  each  year,  and  at  the  same  time  the 
rent  of  each  year  was  accruing.  The  growth  of  each  year  was 
absolutely  essential  to  its  maturity,  and  having  grown  partly 
in  each  year  of  the  lease,  it  by  the  letter  of  the  statute  became 
liable  to  pay  the  landlord's  rents  for  each  year.  We  see  noth- 
ing in  the  language  of  the  statute  to  indicate  that  a  different 
intention  induced  the  enactment  of  the  provision..  The  design 
was  to  give  the  landlord  a  lien  upon  all  crops  growing  or 
grown  during  the  year  that  the  rent  accrued,  and  there  seems 
to  be  no  escape  from  the  conclusion,  that  as  this  wheat  was 
growing  in  both  years,  the  rent  of  each  year  became  a  lien 
upon  it,  which  the  landlord  may  enforce. 

The  levy  and  sale  under  the  execution  from  the  justice  of 
the  peace  was  subject  to  the  landlord's  lien  upon  the  grain, 
for  the  rent  due  for  both  years  in  which  it  was  grown.  This 
sale,  therefore,  in  nowise  affected  the  lien,  and  the  purchaser 
only  acquired  the  right  to  retain  the  overplus  after  satisfying 
the  rent.  And  the  landlord  could  still,  notwithstanding  the 
sale  on  the  execution,  proceed  by  distress  to  enforce  his  lien 
against  the  grain.  The  court,  therefore,  erred  in  not  protect- 
ing the  landlord  in  his  lien  for  the  year  1862,  as  well  as  for 
the  year  1863,  and  also  in  rendering  judgment  against  appel- 
lant for  the  value  of  the  grain  distrained  for  the  rent  of  the 
former  year. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 
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[402*]       Edward  Pkather  et  al.  vs.  R.  B.  Hill  et  al. 

Execution  Sales  :    Of  land  en  masse,  when  set  aside  in  equity. 
It  is  only  on  the  ground  of  fraud,  or  that  some  one  may  have  been  pre- 
judiced by  the  sale  of  lands  en  masse,  that  the  sale  will  be  set  aside 
in  equity,  because  the  lands  were  not  sold  in  separate  parcels.1    Ross 
v.  Mead,  5  Gilm.,  171 ;  Gillespie  v.  Smith,  29  111.,  481,  followed. 
Same  :    Same. 
Relief  will  not  be  granted  in  equity  against  a  sale  of  land  on  execution 
en  masse,  till  after  application  has  been  made  to  the  court  to  which 
the  execution  was  returnable,  to  set  aside  the  sale.2 

Same  :  Same. 
Relief  will  not  be  granted  in  equity,  except  upon  a  strong  case,  against 
a  forced  sale  of  land,  where  rights  have  been  acquired  under  the  sale 
by  third  persons,  and  where  complainant  has  rested  an  unreasonable 
time  without  an  effort  to  obtain  relief  to  correct  the  fault.  A  delay 
of  three  years  is  unreasonable.  Where  an  application  for  relief  comes 
so  late,  it  should  be  satisfactorily  shown  that  the  party  was  prevented 
from  making  his  application  at  an  earlier  period,  before  a  court  will 
grant  relief.3  Noyes  v.  True,  23  111.,  503,  followed,  where  there  was 
a  delay  of  one  year. 

Agreed  case  from  Circuit  Court  of  Greene  County,  the  sub- 
stance of  which  is  sufficiently  stated  in  the  opinion. 

James  W.  English,  for  \  lain  tiffs  in  error.  Charles  D. 
Hodges,  for  defendants  in  error. 

[403*]  *Breese,  J.  This  was  a  bill  in  chancery  to  set  aside 
a  sale  by  the  sheriff,  of  certain  lands  sold  on  execution, 
or  to  permit  a  redemption  of  the  same,  on  the  sole  ground 
that  the  lands  were  sold  en  masse.  A  portion  of  the  lands 
was  the  property  of  one  of  the  complainants,  and  another  por- 
tion the  property  of  the  other  complainant,  and  the  judgment 
and  execution  were  against  them  jointly. 

1  See  Fergus  v.  Woodworth,  44  111.,  374;  McMullen  v.  Goble,  47  id.,  67; 
Hay  v.  Baugh,  77  id.,  500. 

*  See  Fergus  v.  Woodworth,  44  111.,  374. 

'See  Fergus  v.  Woodworth,  44  111.,  374;  Roberts  v.  Fleming,  53  id.,  196; 
Winchell  v.  Edwards,  57  id.,  41;  Osgood  v.  Blackmore,  59  id.,  261;  Rigney 
v.  Small,  60  id.,  416;  Hay  v.  Baugh,  77  id.,  500. 
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The  execution  was  issued  and  levied  on  the  lands  on  the 
3d  of  November,  1860,  and  the  sale  made  in  its  lifetime.  The 
plaintiff  in  the  execution,  Hill,  became  the  purchaser, 
*and  afterwards,  on  the  tenth  of  September,  1861,  [404*] 
transferred  the  certificate  of  purchase  to  the  other  de- 
fendant, Barnett.  Barnett  obtained  a  deed  from  the  sheriff 
on  the  sixteenth  of  December,  1862,  for  the  lands. 

The  defendants,  in  their  answer,  deny  that  the  lands  were 
sold  in  one  body,  and  insist  that  complainants  have  slept  on 
their  rights,  if  they  had  any,  and  have  lost  their  remedy,  if 
any  they  had,  by  delay ;  and  deny  all  equity. 

A  replication  was  filed  and  proof  taken,  the  amount  of 
which  was,  that  the  certificate  of  sale  states,  generally,  that 
the  land  was  sold  and  fetched  the  amount  of  the  judgment, 
but  is  silent  as  to  the  form  in  which  it  was  sold.  The  execu- 
tion was  also  produced  in  evidence,  showing  the  levy  on  the 
lands,  their  sale,  and  the  gross  amount  thereof.  The  bill  was 
filed  on  the  fourteenth  of  November,  1863.  The  court,  on 
the  hearing,  dismissed  the  bill,  and  that  is  the  error  assigned. 

We  fail  to  perceive  any  equity  in  this  bill.  It  was  open  to 
a  demurrer  on  that  account.  All  the  facts  may  be  admitted, 
without  raising  any  equity  whatever,  in  favor  of  the  com- 
plainants. They  do  not  allege  they,  or  either  of  them,  have 
been  injured  by  selling  the  lands  en  masse,  or  that  they  would 
have  brought  a  greater  sum  by  selling  them  in  separate  tracts. 
Nor  do  they  allege  they,  or  either  of  them,  ever  attempted  to 
redeem  the  lands  from  the  sale,  and  that  a  separate  redemp- 
tion could  not  be  made  by  reason  of  selling  en  masse.  Had 
one  of  the  complainants  attempted  to  redeem  his  portion  of 
the  lands  at  the  proper  time,  and  been  unable  to  do  it  for  the 
reason  the  amount  for  which  each  tract  was  sold  was  not 
specified  and  returned,  then  would  have  been  the  time  to 
make  application  to  the  court  to  set  aside  the  sale.  Nor  do 
they  allege  any  fraud. 

This  court  has  held,  that  it  is  only  on  the  ground  of  fraud, 
or  that  some  one  may  have  been  prejudiced  by  a  sale  of  lands 
en  masse,  that  the  sale  will  be  set  aside  in  equity,  because  it 
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was  not  sold  in  separate  parcels.  Boss  v.  Mead  et  al.,  5 
Gilm.,  173.  To  the  same  effect  is  Gillespie  v.  Smith  et  al.f 
29  111.,  481. 

Nothing  of  this  kind  is  alleged  or  shown  in  the  case. 
[■*405]  No  *fraud,  no  inadequacy  of  price,  no  prejudice  to 
any  one,  is  shown. 

But  there  is  another  reason  why  the  complainants  should 
not  have  the  relief  they  seek. 

The  complainants  made  no  application  to  the  court  to  which 
the  execution  was  returnable,  to  set  aside  the  sale,  and  did  not 
file  their  bill  for  relief  for  near  three  years  after  the  sale,  at 
which  time  rights  had  been  acquired  to  these  lands  by  a 
stranger  to  the  proceedings. 

This  court  held,  in  the  case  of  Noyes  v.  True,  23  111.,  503, 
that  relief  would  not  be  granted  in  equity,  except  upon  a 
strong  case,  against  a  forced  sale  of  land,  where  rights  have 
been  acquired  under  the  sale,  and  where  complainant  has 
rested  an  unreasonable  time  without  an  effort  to  obtain  relief, 
or  to  correct  the  fault. 

In  this  case,  the  party  complaining  had  suffered  one  year  to 
elapse  before  he  filed  his  bill,  and  we  sai<?t,  where  a  party  has 
manifested  such  apathy  and  indifference  to  his  rights,  as  to 
delay  all  proceedings  for  that  period,  it  has  more  the  appear- 
ance of  a  device  to  procure  delay  than  to  relieve  himself  from 
injustice  and  oppression.  • 

Where  an  application  comes  so  late  as  the  present  one  for 
relief,  it  should  be  satisfactorily  shown  that  the  party  was  pre- 
vented from  making  his  application  at  an  earlier  period,  be- 
fore a  court  will  grant  relief.  In  this  case  no  reason  is  shown 
for  the  extraordinary  delay. 

It  is  urged  by  the  appellant's  counsel,  that  there  is  no  stat- 
ute of  limitation  in  such  cases,  nor  are  there  any  reasons  why 
such  a  bill  should  not  be  filed,  as  other  suits  are  brought, 
within  five  or  seven  years.  Reference  is  made  to  Graham  v. 
Day,  4  Gilm.,  389;  Cowan  v.  Underwood,  16  111.,  22,  and 
Stoker  v.  Greenup,  18  id.,  27.  The  case  of  Cowan  v.  Tinder- 
wood  shows  that  the  smallest  of  the  lots  sold  was  of  greater 
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value  than  the  amonnt  bid  for  both  lots,  and  the  plaintiff  was 
the  purchaser  and  held  the  sheriff's  deed.  In  the  case  of 
Stoker  v.  Greenup,  a  quarter  section  of  land  was  sold  for  ten 
dollars,  the  plaintiff  in  the  execution  being  present  at 
the  sale,  decrying  the  ^defendant's  title,  which  he  [406*] 
finally  obtained  himself.  In  the  case  of  Graham  v. 
Day,  the  delay  in  making  the  application  for  relief  was  satis- 
factorily accounted  for. 

It  may  be,  real  estate  has  greatly  appreciated  in  the  county 
where  these  lands  are  situate,  and  what  might  have  been  their 
real  value  when  sold,  and  for  one  year  thereafter,  was  far  be- 
low their  value  when  the  bill  was  filed. 

Perceiving  no  error  in  the  decree  of  the  circuit  court,  the 
same  is  affirmed. 

Decree  affirmed. 


William  E.  Keefer  vs.  John  T.  Mason. 

Foreign  Administrators  :    Authorized  to  sue  out  execution. 
Under  the  statute  authorizing  foreign  administrators,  upon  certain  con- 
ditions,''to  prosecute  suits  in  any  court  in  this  state,"  such  an  ad- 
ministrator is  authorized  to  sue  out  execution  upon  a  judgment  ren- 
dered in  favor  of  his  intestate  in  his  lifetime. 

Notary  Public  :  Of  another  state,  not  presumed  to  be  authorized  to  admin- 
ister oaths. 
The  power  to  administer  oaths  is  not  one  of  the  incidents  of  the  office 
of  notary  public  under  the  general  law  merchant.  Where  the  power 
is  annexed  to  the  office,  it  is  so  by  virtue  of  positive  enactment,  and 
its  existence  in  a  notary  of  another  state  cannot  be  presumed  in  the 
absence  of  all  proof  or  ground  for  presumption. 

Practice  :  Weight  to  be  attached  to  affidavit  of  defendant  in  support  of  a 
motion  to  quash  execution. 
Although  the  affidavit  of  the  defendant  in  execution  alone  may  be  suffi- 
cient ground  for  an  order  in  vacation  for  a  stay  of  execution,  yet 
when  the  motion  to  quash  comes  up  for  final  hearing  such  affidavit 
is  not,  if  unsupported,  sufficient  to  warrant  the  court  in  calling  back 
its  process.1 

1  See  Farrell  v.  McKee,  ante,  225. 
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Error  to  Circuit  Court  of  Sangamon  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
E.  B.  Herndon,  for  plaintiff  in  error.     Hay  c&  Cullom, 
for  defendant  in  error. 

[407*]  *  Lawrence,  J.  On  the  19th  of  November,  1858, 
one  Virginia  "W.  Mason  recovered  a  judgment  in  an 
action  of  debt  against  Keefer,  the  plaintiff  in  error.  On  the 
1st  of  September,  1864,  John  T.  Mason,  the  defendant  in 
error,  claiming  to  be  the  administrator  of  said  Virginia,  filed 
his  letters  of  administration  in  the  circuit  court  of  Sangamon 
county,  where  the  above  judgment  was  rendered,  together 
with  a  bond  for  costs,  and  sued  out  execution  in  his  favor  as 
administrator.  The  letters  of  administration  had  been  granted 
by  the  Orphans'  Court  of  the  county  of  Washington,  state  of 
Maryland,  on  the  23d  of  August,  1859.  At  the  October  term, 
1864,  of  the  Sangamon  circuit  court,  Keefer  appeared  and 
moved  to  quash  the  execution  above  named,  due  notice  of  the 
motion  having  been  given  to  the  administrator. 

The  motion  was  made  upon  two  grounds:  first,  that  a  for- 
eign administrator  is  not  entitled  to  execution  on  a  judg- 
ment in  this  state,  in  favor  of  his  intestate,  but  must  resort  to 
a  suit  on  the  judgment;  second,  that  it  was  sufficiently  shown 
on  the  hearing  of  the  motion,  that  the  said  Virginia  W. 
Mason  was  dead  at  the  time  the  judgment  in  her  favor  was 
rendered,  and  that  it  was  therefore  a  nullity.  The  motion 
was  overruled,  and  that  decision  of  the  circuit  court  is  as- 
signed for  error. 

In  The  People  v.  Peck,  3  Scam.,  118,  it  was  decided  that 
foreign  administrators  could  not,  as  such,  sue  in  the  courts  of 
this  state.  Subsequently  to  that  decision,  our  present  law  was 
passed,  which  authorizes  foreign  administrators,  upon  certain 
conditions,  "  to  prosecute  suits  in  any  court  in  this  state."  It 
is  urged  that  the  power  to  take  out  an  execution  upon  a  judg- 
ment rendered  in  favor  of  the  intestate,  in  his  lifetime,  is  not 
given  by  the  phrase  "  to  prosecute  suits."  So  narrow  a 
construction  is  at  variance  with  the  liberal  and  remedial 
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spirit  of  the  law,  and  is  not  required  by  the  strictest  [408*] 
interpretation  of  its  language.  Indeed,  the  term  "  pros- 
ecute," both  in  its  popular  and  etymological  signification, 
will  apply  with  even  more  propriety  to  the  steps  which  are 
taken  after  the  institution  of  a  suit,  until  its  final  object  is  at- 
tained, than  it  will  to  the  institution  itself.  And  as  to  the 
policy  of  the  law,  no  reason  can  be  given  why  a  foreign  ad- 
ministrator should  not  as  well  be  permitted  to  take  out  an  ex- 
ecution on  a  judgment  obtained  by  his  intestate,  as  to  obtain 
a  judgment  in  his  own  name,  and  then  sue  out  the  execution. 

As  to  the  second  point,  we  do  not  think  it  sufficiently  shown 
that  Virginia  W.  Mason  was  dead  at  the  date  of  the  judgment 
to  justify  the  court  in  quashing  the  execution.  The  letters  of 
administration  did  not  recite  the  date  of  her  death.  The  only 
proof  on  this  point  consisted  in  the  ex  parte  affidavits  of 
Keefer  himself,  and  of  one  Scott.  The  affidavit  of  Scott  was 
taken  before  a  notary  public  in  the  state  of  Maryland.  The 
notary  does  not  even  certify  that  he  had  power  to  administer 
oaths,  and  no  evidence  to  show  that  was  offered,  when  this 
affidavit  was  objected  to,  on  the  hearing.  The  power  to  ad- 
minister oaths  is  not  one  of  the  incidents  of  the  office  of 
notary  public  under  the  general  law  merchant,  nor  was  it,  so 
far  as  we  can  ascertain,  under  the  Roman  law,  from  which  the 
office  is  derived.  "Where  that  power  is  annexed  to  the  office, 
it  is  so  by  virtue  of  positive  enactment,  and  we  cannot  pre- 
sume its  existence  in  the  absence  of  all  proof  or  ground  for 
presumption.  The  case  of  the  Mineral  Point  Railroad  v. 
Keep,  22  111.,  16,  was  decided  under  the  provisions  of  the  at- 
tachment law,  and  the  certificate  of  the  notary  contained, 
what  the  one  before  us  does  not,  a  statement  that  he  was 
authorized  by  the  laws  of  Wisconsin  to  administer  oaths.  It 
was  properly  held  that  this  was  within  the  provision  of  the 
attachment  act  directing  how  a  foreign  affidavit  is  to  be 
authenticated. 

The  affidavit  of  Scott  being  then  inadmissible,  the  only  proof 
was  the  affidavit  of  Keefer,  the  defendant  in  the  execution.  It 
cannot  be  insisted  that  this  alone  is  sufficient.    As  well  might 
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it  be  contended  that  a  court  will  quash  an  execution 
[409*]  whenever  *the  defendant  will  make  an  affidavit  of  pay- 
ment. His  affidavit  may  be  a  sufficient  ground  for  an 
order  in  vacation  for  a  stay  of  execution,  but  when  the  motion 
to  quash  comes  up  for  final  hearing,  as  in  this  case,  it  cannot, 
unsupported,  be  held  sufficient  proof  to  justify  the  court  in 
calling  back  its  process. 
Judgment  affirmed. 


St.  Louis,  Alton  and  Terre  Haute  Railroad  Co.  vs.  Samuel 

Todd. 

Railroads  :  Agreement  as  to  fencing  the  line  of  road. 
A  verbal  agreement  between  the  owner  of  a  tract  of  land  through,  which 
a  railroad  passes,  and  the  railroad  company,  that  if  the  company- 
would  build  cattle  guards  on  the  sides  of  the  land,  he  would  not  hold 
the  company  responsible  for  any  injury  to  stock  that  might  be  in- 
jured or  killed  on  the  road  inside  the  track,  by  reason  of  the  railroad 
not  being  fenced,  is  not  binding  upon  subsequent  owners  of  the  land, 
and  those  holding  under  them,  not  being  parties  or  privies  to  the 
agreement. 

Contributory  Negligence  :    Rale  concerning. 
Negligence  is  relative;  and  a  plaintiff,  although  guilty  of  negligence 
which  may  have  contributed  to  the  injury  complained  of,  may  hold 
the  defendant  liable,  if  he  has  been  guilty  of  a  higher  degree  of  negli- 
gence, amounting  to  willful   injury.1     The  fact  that  a  plaintiff  is 

1  See  G.  &  C.  U.  R  R.  Co.  v.  Jacobs,  20  111.,  478;  C,  B.  &  Q.  R.  R.  Co.  v. 
Dewey,  26  id.,  255;  Same  v.  Hazzard,  id.,  373;  C.  &  A.  R.  R.  Co.  v.  Pon- 
drom,  51  id.,  333;  Coursen  v.  Ely,  37  id.,  338;  C.  &  A.  R.  R.  Co.  v.  Hogarth, 
38  id.,  370;  C,  B.  &  Q.  R.  R  Co.  v.  Triplett,  id.,  482;  111.  Cent.  R.  R.  Co.  v. 
Simmons,  id.,  242;  C,  B.  &  Q.  R.  R.  Co.  v.  Payne,  49  id.,  491);  S.  C,  59  id., 
534;  C.  &  N.  W.  R.  R.  Co.  v.  Harris,  54  id.,  528;  C.,  B.  &  Q.  R.  R.  Co.  v. 
Gregory,  58  id.,  272;  Same  v.  Dunn,  61  id.,  385;  I.  &  St.  L.  R.  R.  Co.  v. 
Stables,  62  id.,  313 ;  C.  &  A.  R.  R.  Co.  v.  Murray,  62  id.,  326;  T.  W.  &  W. 
R'y  Co.  v.  Spencer,  66  id.,  528;  I.  C.  R.  R.  Co.  v.  Maffit,  67  id.,  431;  R.,  R. 
I.  &  St.  L.  R.  R.  Co.  v.  Hillnier,«72  id.,  235;  G.  T.  Manfg.  &  Transp.  Co.  v. 
Hawkins,  id.,  386;  111.  Cent.  R.  R.  Co.  v.  Hammer,  id.,  347;  T.  W.  &  W. 
R'y  Co.  v.  McGinnis,  71  id.,  346;  111.  Cent.  R.  R.  Co.  v.  Cragin,  id.,  177; 
C.  &  N.  W.  R'y  Co.  v.  Clark,  70  id.,  276 ;  111  Cent.  R.  R.  Co.  v.  Benton,  69 
id.,  174;  Sterling  Bridge  Co.  v.  Pearl,  80  id.,  251;  Kewanee  v.  Depew,  id., 
119;  T.  W.  &  W.  R'y  Co.  v.  O'Connor,  77  id.,  391. 
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guilty  of  slight  negligence  does  not  absolve  the  defendant  from  the 
use  of  care,  and  all  reasonable  efforts  to  avoid  the  injury,  nor  license 
him  wantonly  or  willfully  to  destroy  plaintiff's  property. 

Same:  Injury  to  stock  on  an  unfeneed  railroad. 
The  failure  of  a  railroad  company  to  perform  the  statutory  duty  of  fenc- 
ing its  road  is  negligence.  The  turniug,  by  their  owner,  of  horses 
with  blind  bridles  on,  into  a  field  through  which  an  unfeneed  rail- 
road passes,  is,  also,  negligence.  Although  the  owner  has  the  right 
to  turn  his  horses  into  the  field,  in  doing  so  he  should  not  blind  them, 
so  as  to  render  them  incapable  of  avoiding  the  danger.  In  such  case, 
the  questions  whether  the  owner  of  the  horses  was  guilty  of  the  greater 
negligence,  or  whether  the  company,  being  in  default  by  not  fencing, 
neglected  to  use  every  reasonable  means  within  its  power  to  avoid  the 
injury,  which  would  be  gross  carelessness  amounting  to  willful  negli- 
gence, are  for  the  jury ;  and  an  instruction  that  "  If  negligence  on  the 
part  of  the  plaintiff  was  proved,  then  the  railroad  company  was  only 
liable  for  gross  negligence,  which  implies  willful  injury,"  fairly  pre- 
sents these  questions,  and  is  correct. 

Error  to  Circuit  Court  of  Coles  County. 

Case  by  defeadant  in  error  against  plaintiff  in  error,  for 
negligently  running  over  with  its  locomotive  and  killing  two 
of  plaintiff's  horses,  in  consequence  of  defendant's  neglect  to 
fence  its  road. 

It  appeared  from  the  evidence  that  defendant's  road  passed 
through  a  certain  field  cultivated  by  plaintiff;  that  the  field 
was  originally  owned  by  one  Messer,  by  whom  it  was  sold  to 
Mary  C.  Serine;  that  by  her  it  was  demised  to  Samuel  Proc- 
ter, and  that  it  was  under  cultivation  by  plaintiff  on  shares 

As  to  when  the  contributory  negligence  of  plaintiff  will  deprive  him 
of  the  right  to  recover,  see  111.  Cent.  R.  R.  Co.  v.  Middesworth,  43  111.,  64; 
Ohio  &  M.  R'y  Co.  %  Eaves,  42  id.,  288;  Ortmayer  v.  Johnson,  45  id.,  469; 
C.  &  A.  R.  R.  Co.  v.  Gretzner,  46  id.,  74;  C,  B.  &  Q  R.  R.  Co.  v.  Payne, 
49  id.,  499;  C.  &  A.  R.  R.  Co.  v.  Fears,  53  id.,  115 ;  I.  C.  R.  R.  Co.  «.  Baches, 
55  id.,  379;  W.  U.  T.  Co.  v.  Quinn,  56  id.,  319;  C.  &  A.  R.  R.  Co.  v.  Mur- 
ray, 62  id.,  326;  Same  v.  Jacobs,  63  id.,  178;  C,  B.  &  Q  R.  R.  Co.  v.  Lee, 
68  id.,  576;  C.  &  A.  R.  R.  Co.  v.  Kusel,  63  id.,  180;  111.  Cent.  R.  R.  Co.  v. 
Hall,  72  id.,  222;  St.  L.  &  S.  E.  R'y  Co.  v.  Britz,  id.,  256;  Ill.Cent.  R.  R. 
Co.  v.  Goddard,  id.,  567;  C.  &  N.  W.  R'y  Co.  v.  Clark,  70  id.,  276;  Ster- 
ling Bridge  Co.  v.  Pearl,  80  id.,  251 ;  R.,  R.  I.  &  St.  L.  R.  R.  Co.  v.  Bryan, 
id.,  528;  C.  &  N.  W.  R'y  Co.  v.  Hatch,  79  id.,  137;  I.,  B.  &  W.  R.  R.  Co. 
x.  Flanigan,  77  id.,  365;  C.  &  A.  R.  R.  Co.  v.  Becker,  76  id.,  25. 
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under  said  Procter  at  the  time  plaintiff  turned  his  horses  into 
it;  that  the  exterior  lines  of  said  field  were  fenced,  but  that 
there  was  no  fence  along  the  sides  of  the  road ;  that  plaintiff 
turned  his  horses  into  the  field  with  blind  bridles  on,  which 
they  had  on  when  killed.  It  also  appeared  that  a  verbal  agree- 
ment was  entered  into  between  the  defendant  and  Messer, 
while  he  owned  the  land,  that  the  company  should  not  be  held 
responsible  by  him  for  any  injury  to  stock  injured  or  killed 
on  its  road  through  said  field,  if  it  would  build  cattle  guards 
on  each  side  of  said  field,  which  were  accordingly  built  by  the 
company. 

Yerdict  and  judgment  for  plaintiff,  with  $250  damages. 

The  questions  for  determination  are  sufficiently  stated  in 
the  opinion. 

Ballard  Smith,  and  Wiley  d?  Boclter,  for  plaintiffs  in 
error.     Ficklin  <&  ScAolJleld,  for  defendant  in  error. 

Walker,  C.  J.  It  is  insisted  that  the  verbal  agreement  be- 
tween Messer  and  the  company  passed  with  the  land,  and  be- 
came binding  upon  his  assignees  and  those  holding  under 
them.     For  aught  that  appears,  Mrs.  Serine  may  have  had  no 

notice  of  the  agreement,  and  even  if  she  had,  we  are  at 
[414*]  a  loss  to  perceive  how  a  mere  *  verbal  agreement  of  her 

grantor  could  affect  her  rights.  The  law  imposes  the 
duty  upon  the  company  of  fencing  their  road,  so  as  to  prevent 
stock  from  getting  upon  it.  And  a  mere  agreement,  or  ver- 
bal license  of  an  owner,  releasing  them  from  that  duty,  how- 
ever valid  and  binding  on  them,  cannot  affect  the  rights  of 
other  persons  not  parties  or  privies.  Strangers  to  the  agree- 
ment could  not  be  bound  by  it,  and  there  is  no  evidence  that 
Mrs.  Serine,  or  defendant  in  error,  ever  became  parties  or 
privies.  There  was  no  covenant  or  agreement  on  her  part  to 
keep  and  perform  Messer's  agreement.  It  is  not  pretended 
that  it  is  a  covenant  that  runs  with  the  land.  It  was,  at  most, 
a  mere  personal  agreement,  binding  alone  on  Messer  and  the 
company,  and  was  not  assignable  like  commercial  paper,  nor 
did  it  attach,  or  in  any  manner  become  annexed  to,  the  land, 
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Had  there  been  no  agreement  between  Messer  and  the  com- 
pany, and  the  road  had  not  been  fenced,  it  is  manifest  that  the 
company  would  have  been  liable  for  injury  to  stock  getting 
upon  the  road.  And  we  see  that  the  company  have  not  com- 
plied with  the  requirements  of  the  law,  nor  have  they  been 
released  from  liability  by  any  person  but  Messer.  If  before 
he  sold,  other  people's  stock  had  entered  this  field  through 
Messer's  fence,  and  been  injured,  we  are  at  a  loss  to  see  how 
the  company  could  have  defended  against  an  action  by  the 
owner.     Nor  do  we  perceive  any  difference  in  the  cases. 

It  is,  however,  insisted  that  the  court  below  should  have 
given  defendant's  fourth  instruction.  It  is  this:  "If  negli- 
gence on  the  part  of  the  plaintiff  has  been  proved  in  this  suit, 
then  the  railroad  company  is  only  liable  for  gross  negligence, 
which  implies  willful  injury."  Some  of  the  adjudged  cases 
go  the  length  of  holding,  that  whenever  the  plaintiff  has,  by 
his  negligence,  contributed  to  the  injury  complained  of,  he 
has  no  right  to  a  recovery.  But  the  rule  of  this  court  is,  that 
negligence  is  relative,  and  that  a  plaintiff,  although  guilty  of 
negligence  which  may  have  contributed  to  the  injury,  may 
hold  the  defendant  liable,  if  he  has  been  guilty  of  a  higher 
degree  of  negligence,  amounting  to  wTillful  injury.  The 
fact  that  a  plain*tiff  is  guilty  of  a  slight  negligence,  does  [415*] 
not  absolve  the  defendant  from  the  use  of  care  and  all 
reasonable  efforts  to  avoid  the  injury.  The  negligence  of  the 
plaintiff  does  not  license  the  defendant  to  wantonly  or  willfully 
destroy  the  plaintiff 's  property.  *  Each  party  must  be  held  to 
the  use  of  all  reasonable  efforts  to  avoid  the  injury,  and  the 
negligence  of  one  party  does  not  absolve  the  other  from  dili- 
gence and  caution. 

The  company  being  bound  to  fence  their  road,  and  having 
failed  to  perform  that  duty,  were  consequently  guilty  of  neg- 
ligence. It  appears  that  defendant  in  error  turned  the  horses 
into  the  field  with  blind-bridles  on,  which  would  seem  to  be 
an  act  of  negligence.  The  failure  of  the  company  to  perform 
their  duty  did  not  authorize  other  persons  to  place  stock  on 

1  See  P.  P.  &  I.  R.  R.  Co.  v.  Champ,  75  111.,  577. 
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their  road,  or  to  place  them  so  that  they  would  necessarily  or 
most  likely  get  upon  the  track.  Nor  did  it  absolve  other  par- 
ties from  using  ordinary  care  to  prevent  them  from  getting 
upon  the  road. 2  The  owner,  no  doubt,  had  the  right  to  turn 
his  horses  into  the  field,  but  in  doing  so  he  should  not  have 
blinded  them,  so  that  they  would  be  incapable  of  avoiding  the 
danger.  If  his  so  placing  the  horses  in  the  field  was  greater 
negligence  than  that  of  t*he  company  in  not  fencing,  or  if  his 
negligence  rendered  it  impossible,  with  the  highest  degree  of 
diligence  which  employees  of  the  road  could  exercise,  to  pre- 
vent the  injury,  then  he  would  have  no  right  to  recover.  But 
the  company  being  in  default,  by  not  fencing,  and  that  being 
negligence,  the  negligence  of  the  owner  did  not  excuse  them 
from  the  use  of  every  reasonable  means  within  their  power  to 
avoid  the  injury.  And  the  failure  of  the  company,  in  the  em- 
ployment of  such  means,  would  be  gross  carelessness,  amount- 
ing to  willful  negligence.  These  are  proper  questions  to  be 
considered  by  the  jury,  and  this  instruction,  we  think,  fairly 
presented  them,  and  it  should  have  been  given;  and  for  this 
error  the  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded. 
Judgment  reversed. 


[416*]       ^Collins  D.  White  vs.  Thomas  J.  Pkimm. 

Stipulations:    As  to  jurisdiction,  construed. 

In  an  action  brought  upon  a  judgment  rendered  by  a  justice  of  the  peace 
in  Missouri,  the  following  stipulation  in  the  record:  "It  is  admitted 
in  this  case  that  justices  of  the  peace  in  the  state  of  Missouri  have 
jurisdiction  as  in  this  record  specified  and  done,"  was  construed  to 
mean  that  justices  in  Missouri  have  jurisdiction  to  the  amount  of  the 
judgment,  and  that  the  mode  of  service  of  process  therein  adopted 
was  recognized  by  the  laws  of  that  state. 


8  See  Joliet  &  N.  Ind.  R.  R.  Co.  v.  Jones  20  111.,  221;  0.,  B.  &  Q.  R.  R. 
Co.  v.  Cauffman,  28  id.,  513;  111.  Cent.  R.  R.  Co.  v.  Phelps,  29  id.,  447; 
Same  v.  Goodwin,  30  id.,  117;  G.  &  C.  U.  R.  R.  Co  a.  Griffin,  31  id.,  303. 
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Foreign  Judgments  ;  Process  :  Proof  of  service  of  process,  in  action  upon 
judgment  of  inferior  court. 
No  intendments  being  indulged  in  favor  of  courts  of  limited  and  inferior 
jurisdiction,  where,  in  an  action  upon  a  judgment  rendered  by  a  jus- 
tice of  the  peace  in  Missouri,  the  return  of  the  Missouri  constable 
upon  the  summons  was,  that  he  had  served  it  "  by  leaving  a  copy  at 
the  usual  place  of  abode  of  the  defendant,  with  a  white  member  of 
the  family  above  the  age  of  fourteen  years,"  the  court  were  of  opin- 
ion that  this  return  furnished  no  evidence  that  the  justice  acquired 
jurisdiction  without  proof  that  this  mode  of  service  was  authorized 
by  the  Missouri  statute. 

Same  :  w  Usual  place  of  abode." 
A  hotel  or  boarding  house  of  a  large  city,  where  a  stranger  from  another 
state  may  be  sojourning  for  a  few  days,  cannot  be  considered  "  his 
usual  place  of  abode"  within  the  meaning  of  a  statute  providing  for 
leaving  a  copy  of  the  summons  at  the  usual  place  of  abode  of  de- 
fendant. 

Statutes  :     Construction  of. 
Statutes  in  derogation  of  the  common  law  are  to  be  strictly  construed. 

Error  to  Circuit  Court  of  Sangamon  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
N.  M.  Broadwell,  for  plaintiff  in  error.     W.  U.  Hemdony 
for  defendant  in  error. 

^Lawrence,  J.  This  was  an  action  brought  upon  a  £417*] 
judgment  rendered  by  a  justice  of  the  peace  in  St. 
Louis,  Missouri.  Besides  other  material  stipulations  in  the 
record  is  the  following:  "It  is  admitted  in  this  case  that  jus- 
tices of  the  peace  in  the  state  of  Missouri  have  jurisdiction  as 
in  this  record  specified  and  done."  We  have  found  some 
difficulty  in  determining  in  what  sense  this  agreement  was 
made  by  the  parties.  If  intended  as  an  admission  that  the 
justice  had  jurisdiction  both  of  the  parties  and  the  subject 
matter,  it  would  dispose  of  the  case.  We  cannot,  however, 
understand  it  in  this  sense,  because  the  question  of  jurisdic- 
tion is  the  only  point  made  in  the  briefs  submitted  to  us  by 
counsel,  and  seems  to  have  been  the  only  question  in  the  court 
below.  Evidence  was  heard  on  both  sides  in  regard  to  the 
question  as  to  whether  the  justice  acquired  jurisdiction  of  the 
person. 
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Again,  if  the  agreement  means  merely  that  the  justice  had 
jurisdiction  to  render  a  judgment  for  the  amount  here  claimed, 
the  case  would  be  free  from  difficulty.  For  the  return  of  the 
Missouri  constable  upon  the  summons  was  that  he  had  served 
it  "  by  leaving  a  copy  at  the  usual  place  of  abode  of  the  de- 
fendant, with  a  white  member  of  the  family  above  the  age  of 
fourteen  years."  But  as  no  intendments  are  indulged  in 
favor  of  courts  of  limited  and  inferior  jurisdiction,  and  as 
this  is  a  mode  of  service  unknown  to  the  common  law,  in  the 
absence  of  the  above  stipulation,  we  should  say  that  this  return 
furnished  no  evidence  that  the  justice  acquired  jurisdiction, 
without  proof  in  the  court  below  that  this  mode  of  service 
was  authorized  by  the  Missouri  statute. 

We  presume,  however,  that  the  parties  designed  to  be  un- 
derstood as  agreeing  that  justices  in  Missouri  had  jurisdiction 
to  the  amount  of  the  judgment,  and  that  this  mode  of  service 
is  recognized  by  the  laws  of  Missouri,  leaving  it  an  open 
question  as  to  whether  the  service  was  in  fact  made;  that  is, 
whether  the  return  of  the  officer  was  true. 

The  summons  under  which  the  judgment  was  rendered  in 
St.  Louis  purports  to  have  been  served  on  the  4th  of  March, 

1856. 
[418*]  *The  defendant  below  proved,  by  various  witnesses, 
that  he  had  been  a  resident  of  Menard  county,  in  this 
state,  some  twenty  years,  and  that  he  was  not  known  by  any 
of  the  witnesses,  his  neighbors,  to  have  been  absent  from 
home  during  the  year  1856.  He  also  proved  by  another  wit- 
ness, that  the  witness  saw  him  in  Madison  county,  in  this 
state,  about  ten  miles  east  of  St.  Louis,  on  the  first  and  second 
days  of  March,  1856,  and  that  he  came  to  that  place  from  St. 
Louis. 

This  evidence  very  conclusively  disposes  of  whatevar  prima 
facie  character  may  attach  to  the  return.  The  plaintiff  met 
it  by  calling  two  witnesses,  who  testified  that  they  saw  the 
defendant  in  St.  Louis  "  during  the  first  of  the  month  of 
March,  A.  D.  1856,  and  that  he  was  there  at  that  time  for 
two  or  three  weeks,  stopping  at  a  private  boarding  house." 
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All  tills  evidence  is  reconcilable  upon  the  theory  that  he 
had  been  temporarily  staying  at  St.  Louis,  and  left  for  his 
home  on  the  first  of  March.  But  we  are  not  prepared,  how- 
ever, to  recognize  a  doctrine  so  perilous  to  private  rights  as  it 
clearly  would  be,  to  admit,  that  the  hotel  or  boarding  house 
of  a  large  city,  where  a  stranger  may  be  sojourning  for  a  few 
days,  is  to  be  considered  "his  usual  place  of  abode"  within 
the  meaning  of  this  statute.  "What  would  be  the  probability 
that  actual  notice  of  the  pendency  of  a  suit  against  him  would 
reach  a  stranger  at  a  hotel  by  merely  leaving  a  copy  of  the 
summons  with  any  one  of  the  three  or  four  hundred  persons 
who  might  be  guests  at  the  same  house,  and  all  strangers  to 
each  other?  For  if  this  can  be  considered  the  "usual  place 
of  abode,"  the  same  rule  would  make  all  the  guests  "  mem- 
bers of  the  family,"  and  the  copy  might  be  left  with  any  one 
of  them.  This  would  be  but  a  mockery  of  that  personal  ser- 
vice, on  which  alone  the  law  professes  to  act,  where  the  per- 
son is  sought  to  be  found.  This  statute  of  Missouri  is  evi- 
dently designed  to  secure  personal  notice,  and  it  ought  not  to 
receive  a  construction  inconsistent  with  such  intent,  and  be- 
ing in  derogation  of  the  common  law,  it  should  be  strictly 
construed. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


*Eli  Strode  vs.  John  B.  Broadwell.         [419*] 

Imprisonment  for  Debt:  Abolished. 
Under  section  15  of  article  13  of  the  constitution  of  1848,  declaring  that 
"  no  person  shall  be  imprisoned  for  debt,  unless  upon  refusal  to  de- 
liver up  his  estate  for  the  benefit  of  his  creditors,  in  such  manner  as 
shall  be  prescribed  by  law,  or  in  cases  where  there  is  strong  presump- 
tion of  fraud,''  no  person  can  be  legally  imprisoned  for  debt  alone,  but 
the  imprisonment  is  for  the  wrong  or  fraud  rather  than  for  the  debt 
(citing  Burnap  v.  Marsh,  13  111.,  535.)  Imprisonment  for  debt  being 
then,  strictly  speaking,  abolished,  the  effects  and  consequences  of 
imprisonment  for  debt,  at  th  i  common  law,  must  also  fail. 
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Same:    Capias  ad  Satisfaciendum:    Effect  at  common  law  of  an  arrest 
under. 
At  the  common  law,  seizing  the  body  of  a  defendant  in  execution  ope- 
rates as  a  satisfaction  of  the  debt,  and  the  plaintiff  can  have  no  fur- 
ther process  under  his  judgment. 

Same  :    Effect  of  arrest,  where  defendant  is  discharged  under  insolvent  laws. 
But  where  a  defendant  is  arrested  under  a  ca.  sa.,  and  a  trial  under  fho 
insolvent  laws  of  this  state  results  in  a  verdict  in  favor  of  the  defend- 
ant, and  he  is  under  those  enactments  released  from  custody,  the  debt 
is  not  thereby  discharged. 

Same  :  Same. 
So,  where  a  defendant  in  custody  under  a  ca.  sa.  is,  by  agreement  of  the 
parties,  made  after  a  jury  has  failed  to  agree  whether  there  were 
grounds  for  his  arrest,  discharged  from  custody,  this  does  not  operate 
as  a  satisfaction  of  the  judgment  and  the  plaintiff  may  thereafter  sue 
out  &fi.fa.  upon  his  judgment. 

Ereoe  to  Circuit  Court  of  Sangamon  County,  to  reverse 
the  decision  of  the  court  below  in  overruling  a  motion  of 
plaintiff  in  error,  being  the  defendant  in  execution,  to  quash 
an  execution,  and  for  the  entry  of  satisfaction  of  the  judg- 
ment against  him  upon  which  it  was  issued. 

It  appears  that  a  judgment  having  been  recovered  in  the 
court  below  by  Broadwell  against  Strode,  an  execution  issued 
thereon  during  the  term  at  which  it  was  rendered,  and  return- 
ed, no  property  found,  an  affidavit  alleging  fraud  in  refusing 
to  surrender  his  property  in  satisfaction  of  said  judgment  was 
filed  by  Broadwell,  and  a  ca.  sa.  sued  out  against  Strode. 
Upon  the  trial  in  the  county  court  upon  the  demand  of  Strode, 
the  jury  could  not  agree,  whereupon,  by  agreement  of  the  par- 
ties, Strode  was  discharged  from  custody. 

Kfi.fa.  having  been  subsequently  sued  out  by  Broadwell, 
this  motion  was  made  by  Strode  and  overruled  by  the  court. 

W.  H.  Herndon\  for  plaintiff  in  error.  N.  M.  Broadwell^ 
for  defendant  in  error. 

[420*]       Walker,  C.  J.     This  record  presents  the  question 
whether  the  discharge  of  a  defendant,  arrested  and  in  cus- 
tody, under  a  capias  ad  satisfaciendum,  by  agreement  of  the 
parties,  made  when  a  jury  were  unable  to  agree  whether  there 
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were  grounds  for  his  arrest  under  our  constitution  and  laws, 
operates  as  a  satisfaction  of  the  judgment.  At  common  law, 
there  seems  to  be  no  question  that  such  was  its  effect.  In 
Great  Britain,  and  in  the  various  states  of  the  union  where 
the  common  law  obtains,  it  is  held,  it  is  believed,  without  an 
exception,  that  seizing  the  body  in  execution  operates  as  a  sat- 
isfaction of  the  debt,  and  the  plaintiff  can  have  no  further 
process  under  his  judgment.  In  most  of  the  states  of  the 
union,  as  well  as  in  Great  Britain,  ^however,  the  rigor  [421*] 
of  the  common  law  has  been  softened  by  legislative 
enactments  or  constitutional  provisions.  It  has  been  held  in 
several  states,  whose  statutes  require  the  plaintiff  to  deposit 
the  jail  fees  in  advance  in  order  to  hold  the  defendant  in  cus- 
tody, and  he  was  discharged  because  of  a  failure  to  advance 
such  fees,  that  the  discharge  did  not  operate  as  a  satisfaction 
of  the  judgment,  but  plaintiff  might  still  sue  out  &ji.fa.,  or 
other  process,  until  he  obtained  satisfaction  in  fact.  Prentiss 
v.  Hinton,  6  Blackf,  35;  Madden  v.  Saunders,  2  R.  L,  391; 
Stover  v.  Dunn,  3  Strob.,  448.  And  in  Nadin  v.  Battle,  5 
East,  147,  the  same  rule  is  adopted.  The  reason  of  the  rule 
seems  to  be  in  such  cases,  that  there  is  not  a  consent  by  plaint- 
iff, but  the  discharge  is  produced  by  operation  of  law.  And 
for  the  same  reason,  if  a  trial  under  our  insolvent  laws  were 
to  result  in  a  verdict  in  favor  of  the  defendant,  and  he  were 
under  those  enactments  released  from  custody,  the  debt  would 
not  be  discharged.  Then  why  should  there  be  a  distinction 
between  a  case  in  which  a  defendant  has  resorted  to  the  insol- 
vent laws,  denying  the  fraud,  submitting  his  case  to  a  jury, 
and  they  finding  him  not  guilty;  or  even  where  they  find  him 
guilty  of  the  fraud,  and  he  surrenders  his  property;  and  a 
case  in  which  a  jury  are  not  able  to  agree,  and  the  plaintiff 
says  that  he  is  satisfied  that  he  cannot  establish  the  fraud 
which  he  had  charged,  and  is  willing  that  the  defendant  may 
be  discharged  from  imprisonment?  The  defendant,  after  hav- 
ing resorted  to  the  insolvent  laws  to  obtain  his  discharge,  ac- 
complishes his  purpose  as  effectually  by  the  admission  of  the 
plaintiff  in  execution  that  he  is  unable  to  prove  the  fraud,  as 
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if  the  jury  had  found  him  not  guilt y,  and  the  court  had  ordered 
his  discharge. 

Our  constitution,  by  art.  13,  sec.  15,  declares  that  "  No  per- 
son shall  be  imprisoned  for  debt,  unless  upon  refusal  to  deliver 
up  his  estate  for  the  benefit  of  his  creditors,  in  such  manner 
as  shall  be  prescribed  by  law,  or  in  cases  where  there  is  strong 
presumption  of  fraud."  Under  this  provision,  strictly  speak- 
ing, imprisonment  for  debt  is  abolished  in  all  except  two  cases; 

one  for  a  refusal  by  a  debtor  to  surrender  his  property 
[422*]  for  the  benefit  of  his  creditors,  and  the  other  where 

there  is  a  strong  presumption  of  fraud.  A  plaintiff 
may  sue  out  a  ea.  sa.  under  either  charge,  and  the  defendant 
when  arrested  may  deny  the  charge,  and  demand  a  jury  to  try 
the  question,  and  then  the  plaintiff,  to  hold  the  defendant  in 
custody,  must  prove  the  charge  or  the  defendant  will  be  re- 
leased. If,  on  the  contrary,  the  plaintiff  establishes  the  charge, 
he  may  then,  by  paying  the  jailer's  fees  in  advance,  hold  de- 
fendant in  custody  until  he  makes  a  full  and  fair  surrender  of 
his  property,  and  executes  an  assignment  for  the  benefit  of 
his  creditors,  or  until  he  shall  pay  the  debt.  But  where  he 
obtains  a  discharge  by  surrendering  his  property,  the  statute 
declares  that  the  debt  shall  not  be  satisfied,  but  the  debtor 
shall  be  free  from  future  arrest,  under  the  same  judgment. 

In  the  case  of  Burnapv.  Marsh,  13  111.,  535,  it  was  said: 
"  It  must  be  remembered,  that  under  our  constitution,  no  per- 
son can  be  legally  imprisoned  for  debt  alone;  and  it  is  only 
in  cases  where  the  debtor  is  fraudulently  or  wrongfully  en- 
deavoring to  evade  the  payment  of  his  debt,  that  he  can  be 
restrained  of  his  liberty.  The  imprisonment,  then,  is  not  for 
the  debt,  strictly  speaking,  but  for  his  wrongful  act  in  endeav- 
oring to  evade  its  payment."  Thus  it  is  seen,  that  the  im- 
prisonment is  for  the  wrong,  or  the  fraud,  rather  than  for  the 
debt.  Then,  if  under  our  law,  strictly  speaking,  there  is  no 
imprisonment  for  debt,  the  rigid  rules  of  the  common  law 
cannot  be  applied.  If  imprisonment  for  debt  is  abolished, 
and  it  can  only  be  had  for  the  fraud  or  wrongful  refusal  to 
surrender  his  property  for  the  benefit  of  his  creditors,  it  fol- 
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lows  that  the  effects  and  consequences  of  imprisonment  for 
debt,  at  the  common  law,  must  also  fail. 

At  the  common  law,  the  judgment  creditor  might  seize  the 
body  of  his  debtor,  under  execution,  and  hold  him  until  the 
debt  was  paid,  and  the  debtor  had  no  means  of  releasing  his 
body  except  he  paid  the  debt.  Under  our  statute,  on  the  con- 
trary the  debtor  may  release  himself  whenever  he  may  choose, 
by  resorting  to  proceedings  in  conformity  with  its  provis- 
ions. Having  resorted  to  such  proceedings,  and  thus 
claimed  his  *discharge,  if  by  any  means  he  obtains  his  [423*] 
liberty  whilst  litigating  the  question  of  the  rightful  or 
wrongful  imprisonment,  he  cannot  be  heard  to  say  that  his 
debt  was  thus  discharged.  He  obtained  all  he  desired,  and  for 
which  he  originated  proceedings  under  the  insolvent  laws,  and 
when  he  comes  to  be  again  arrested  on  the  same  debt,  it  will 
be  time  to  insist  that  he  was  discharged  from  liability  to  future 
arrest  on  the  same  judgment. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


Thomas  W.  Berry  vs.  The  People  of  the  State  of  Illinois. 

Municipal  Corporations;  City  op  Belleville  :  Concurrent  jurisdiction 
over  offenses  under  city  charter  and  the  general  law. 
Section  21  of  article  5  of  the  charter  of  the  city  of  Springfield,  approved 
February  3,  1840  (Sess.  Laws,  1839-^0,  p.  6),  and  adopted  by  the  then 
town  of  Belleville,  as  its  city  charter  in  1850,  empowered  the  city  coun- 
cil to  tax,  restrain,  prohibit  and  suppress  tippling  houses  and  dram 
shops,  gaming  houses,  bawdy  and  other  disorderly  houses ;  and  sec- 
tion 35  gave  the  city  council  exclusive  power  by  ordinance  to  license, 
regulate  and  suppress  and  restrain  billiard  tables,  and  from  one  to 
twenty  pin  alleys,  and  every  other  description  of  gaming  and  gam- 
bling ;  under  which  power  the  city,  on  the  26th  of  August,  1851,  adopt- 
ed an  ordinance  prohibiting  the  keeping  of  gaming  tables,  etc.,  at 
which  any  game  of  chance  should  be  played  for  money,  etc.,  and  the 
playing  of  games  of  chance  for  money,  etc.  Section  4  of  article  5  oi 
the  new  charter  of  the  city  of  Belleville,  granted  February  8,  1859, 
authorized  the  city  council  to  license,  tax  and  regulate  billiard  tables, 
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ten  pin  alleys  and  ball  alleys,  to  suppress  and  restrain  disorderly 
houses,  tippling  shops,  bawdy  houses,  gaming  and  gambling  houses, 
lotteries  and  all  fraudulent  devices  and  practices,  and  all  playing  of 
cards,  dice  and  other  games  of  chance,  with  or  without  betting,  and 
to  authorize  the  destruction  of  gaming  instruments;  and  section  28 
provided  that  nothing  in  this  act  should  deprive  the  city  council 
of  any  authority  theretofore  conferred  by  the  act  incorporating  the 
city,  except  so  far  as  expressly  modified  or  repealed.  Defendant  was 
convicted  under  section  130  of  the  criminal  code  (Rev.  Stat.,  1845,  p. 
174),  for  playing  at  cards  for  money :  Held,  that  section  4  of  article  5 
of  the  new  charter,  from  which  the  word  "  exclusive  "  was  omitted, 
did  not  give  the  city  exclusive  jurisdiction  over  the  subject  of  gaming. 
The  city  had  power  under  that  section  to  restrain  gaming,  playing  at 
cards,  etc.,  but  this  did  not  repeal  the  general  law  on  the  same  sub- 
ject. The  jurisdiction  under  the  charter  and  the  general  law  was  con- 
current, and  a  judgment  in  a  prosecution  under  the  ordinance  would 
bar  a  recovery  by  the  state  for  the  same  cause ;  but  the  city  authori- 
ties not  having  acted  under  the  power  granted,  the  conviction  under 
the  general  law  was  proper.1 
Same:  Effect  of  license  by  city  in  case  of  concurrent  jurisdiction. 
It  seems,  that  if  a  license  be  granted  by  the  city  authorities  to  do  things 
over  which  the  city  has  concurrent  jurisdiction  with  the  general  law, 
and  they  are  done  under  the  license,  the  party  doing  them  cannot  be 
convicted  therefor  under  the  state  law. 

Error  to  Circuit  Court  of  St.  Clair  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
J.  B.  Underwood,  for  plaintiff  in  error.     C.  M.  Morrison, 
state's  attorney,  for  the  people. 

[426*]       *Breese,  J.     The  plaintiff  in  error  was  indicted  at 
the  March  term,  1864,  of  the  St.  Clair  Circuit  Court, 
for  a  violation  of  section  one  hundred  and  thirty  of  the  crimi- 
nal code,2  and  on  trial  by  the  court  at  the  succeeding  October 

1  See  2  Dill.  Mun.  Corp.,  §§  300-302  and  note. 

'This  section  (Rev.  Stat.  1845,  p.  174)  is  as  follows:  "If  any  person  or 
persons  shall  play  for  money  or  other  valuable  thing,  at  any  game  with 
cards,  dice,  checkers,  or  at  billiards,  or  with  any  other  article  or  instrument, 
thing  or  things  whatsoever,  which  may  be  used  for  the  purpose  of  playing 
or  betting  upon,  or  winning  or  losing  money,  or  any  other  thing  or  things, 
article  or  articles  of  value,  or  shall  bet  on  any  game  others  may  be  playing; 
every  person  so  offending  shall  be  fined,  not  exceeding  one  hundred  dol- 
lars, and  not  less  than  ten  dollars."  Defendant  was  indicted  and  convicted 
under  this  section,  of  playing  at  cards  for  money. 
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term,  was  convicted,  and  a  fine  imposed  of  twenty-five  dollars 
and  costs,  for  which  judgment  was  rendered.  The  offense  was 
committed  in  the  city  of  Belleville,  in  St.  Clair  county,  in  Jan- 
uary, 1864,  and  was  proved  as  charged. 

To  make  out  a  defense,  the  plaintiff  in  error  introduced  the 
charter  of  the  city  of  Springfield,  granted  in  1840,  and  adopted 
by  the  then  town  of  Belleville  as  its  city  charter  in  1850,  and 
which  so  remained  without  any  alteration  until  a  new  charter 
was  adopted,  on  the  eighteenth  of  February,  1859. 

By  the  twenty-first  section  of  article  fLve  of  the  charter 
first  adopted,  power  was  given  the  city  council  to  tax,  restrain, 
prohibit  and  suppress  tippling  houses,  and  dram  shops,  gam- 
ing houses,  bawdy  and  other  disorderly  houses. 

Section  thirty-five  gave  the  city  council  exclusive  power  by 
ordinance,  to  license,  regulate,  and  suppress  and  restrain  bil- 
liard tables,  and  from  one  to  twenty  pin  alleys,  and  every 
other  description  of  gaming  or  gambling.  Sess.  Laws,  1839- 
40,  page  6. 

Under  this  power,  the  city  passed  and  published,  on  the 
26th  of  August,  1851,  an  ordinance  still  in  force,  of  the  fol- 
lowing purport: 

"  Sec.  3.  Whoever  shall  in  this  city  set  up  or  keep  any 
gaming  table,  or  gambling  device,  at  which  any  game  of  chance 
shall  be  played  for  money  or  property,  or  anything  repre- 
senting money  or  property,  or  shall  at  any  such  table  or  de- 
vice, or  at  any  game  of  chance,  bet,  win,  or  lose  any  money 
or  property,  either  in  specie  or  anything  representing  the  same, 
or  shall  suffer  any  such  table  or  device  at  which  any  game  of 
chance  is  played,  to  be  set  up  or  used  in  any  tenement  in  his 
possession,  or  under  his  control,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  forfeit  and  pay  a  sum  of 
not  less  than  "^twenty-five  dollars  for  every  offense,  [427*] 
and  it  shall  be  the  duty  of  the  mayor,  on  receiving  sat- 
isfactory information  of  any  such  table  or  device  being  set  up 
and  used,  to  issue  his  warrant  to  the  city  marshal,  command- 
ing him  to  destroy  the  same,  which  warrant  shall  be  imme- 
diately executed." 
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The  plaintiff  in  error  also  introduced  in  evidence  the  new 
charter  of  the  city  of  Belleville,  granted  on  the  8th  of  Febru- 
ary, 1859,  and  entitled  "An  act  granting  a  new  charter  to 
the  city  of  Belleville,  and  to  reduce  the  several  acts  incorpo- 
rating said  city  into  one  act." 

Section  four  of  article  five  of  this  charter  gives  the  city 
council  power  "  to  license,  tax  and  regulate  billiard  tables,  ten 
pin  alleys  and  ball  alleys,  to  suppress  and  restrain  disorderly 
houses,  tippling  shops,  bawdy  houses,  gaming  and  gambling 
houses,  lotteries,  and  all  fraudulent  devices  and  practices,  and 
all  playing  of  cards,  dice,  and  other  games  of  chance,  with  or 
without  betting,  and  to  authorize  the  destruction  of  all  instru- 
ments and  devices  used  for  the  purposes  of  gaming." 

Section  twenty-eight  of  article  thirteen  provides  that 
"  nothing  in  this  act  shall  be  so  construed  as  to  deprive  the 
city  council  of  said  city  of  any  powers  or  authority  conferred 
upon  the  same  by  the  act  incorporating  said  city,  and  the  vari- 
ous acts  amendatory  thereto ;  but  the  city  council  shall  pos- 
sess and  enjoy  all  the  powers  and  authority  heretofore  con- 
ferred upon  the  same,  except  so  far  as  such  powers  and  au- 
thority are  expressly  modified  or  repealed  by  this  act  or  the 
acts  heretofore  mentioned." 

The  case  is  brought  here  by  a  writ  of  error  on  a  bill  of  ex- 
ceptions containing  the  above  evidence,  which  was  all  the  evi- 
dence introduced  by  the  plaintiff  in  error  on  the  trial,  on  this 
point. 

It  is  insisted  by  his  counsel  here,  that  the  charter  of  the 
city  gave  the  city  council  power  to  provide  a  punishment  for 
gaming  and  that  they  had  exercised  the  power,  which  by  fair 
implication  is  exclusive,  as  the  court  will  not  intend  a  double 
punishment  for  the  same  act;  and  reference  is  made  to  the 

case  of  Bennet  v.  The  People,  30  111.,  389. 
[428*]       *That  case  was  an  indictment  for  selling  spirituous 
liquors  without  a  license,  in  the  town   of  Salem,  in 
Marion  county. 

Section  132  of  the  criminal  code  provides  that  every  per- 
son who  shall  not  have  a  legal  license  to  keep  a  grocery,  who 
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shall  sell  spirituous  liquors  to  any  person  by  a  less  quantity 
than  one  quart,  shall  on  conviction  be  fined  for  every  offense 
ten  dollars.     Scates'  Comp.,  397. 

By  section  14  of  chapter  64,  the  president  and  trustees  of 
incorporated  towns  have  the  exclusive  privilege  of  granting 
licenses  to  groceries  within  their  incorporated  limits,  the  sums 
received  for  licenses  being  paid  into  the  county  treasury. 
Id.,  206. 

Salem,  being  an  incorporated  town,  exercised  this  power,  and 
prescribed  certain  rules  and  regulations,  under  which  such 
liquors  could  be  sold,  and  we  held,  that  the  defendant,  having 
brought  himself  within  those  rules  and  regulations,  could  not 
be  lawfully  convicted  under  section  132,  of  selling  without  a 
license.  The  same  view  was  taken  in  the  case  of  Gardner  v. 
The  People,  20  111.,  430. 

It  is  also  insisted  by  the  plaintiff  in  error,  that  the  first 
charter  conferred  upon  the  city  exclusive  jurisdiction  and 
right  to  all  penalties  for  violations  of  their  ordinances,  and 
that  they  have  not  been  deprived  of  it  by  the  new  charter  of 
1859. 

The  section  (4)  we  have  cited  of  article  five  of  the  new 
charter  does  not  give  to  the  city  exclusive  jurisdiction  over 
the  subject  of  gaming,  or  over  the  various  subjects  of  which  it 
treats,  and  it  includes  matters  and  things  not  to  be  found  in 
the  old  charter.  The  city  has  power  to  restrain  gaming,  play- 
ing of  cards,  dice,  etc.,  and  can  destroy  all  the  instruments 
and  devices  used  for  such  purpose.  This  does  not  repeal  the 
general  law  on  the  same  subject.  If  a  license  be  granted  to 
do  these  things  by  the  city  authorities,  and  they  are  done  un- 
der such  license,  we  are  clear,  that  the  party  could  not  be  con- 
victed under  the  state  law.     Gardner  v.  The  People,  supra. 

Why  was  the  word  "  exclusive "  omitted    from  the  new 
charter,  if  not  to  limit  or  modify  the  powei  granted  by  the  old 
charter?     The  omission  of  that  word  does  not  deprive 
the  city  *of  any  powers  or  authority  conferred  by  the  [429*] 
old  charter,  and  no  violence  is  done  to  section  twenty- 
eight  of  article  thirteen.     Those  powers  remain  in  full  force, 
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modified  only  by  the  express  terms  and  language  of  section 
four  of  article  five.  Conferring  this  power,  in  this  form  of 
language,  upon  the  city  authority,  does  not  repeal  the  general 
law  on  the  same  subject.  The  jurisdiction  is  concurrent,  and 
judgment  in  a  case  brought  by  the  city  for  a  violation  of  this 
ordinance  would  be  a  bar  to  a  recovery  by  the  state  for  the 
same  cause.  Suppose  the  city  authorities  will  not  act  under 
the  powers  granted,  can  it  be  said  the  state  authorities  are 
powerless  and  these  offenses  shall  go  unpunished  ?  We  do  not 
think  such  can  be  the  law,  or  that  such  a  doctrine  is  founded 
in  justice.  The  conviction  was  proper,  and  the  judgment 
must  be  affirmed. 
Judgment  affirmed. 


Henry  McKoy  et  al.  vs.  Gerard  B.  Allen. 

Forcible  Entry  and  Detainer  :  Appeal  bond. 
An  appeal  bond  from  the  judgment  of  a  justice  of  the  peace  against  the 
defendant  in  an  action  of  forcible  entry  and  detainer,  which  does  not 
describe  the  kind  of  action,  the  amount  or  substance  of  the  recovery, 
and  omits  the  provision  required  by  the  statute  (Rev.  Stat.  1845,  257, 
sec.  6;  Scates'  Comp.,  522)  "  for  the  payment  of  all  rents  becoming 
due,  if  any,  from  the  commencement  of  the  suit  until  the  final  deter- 
mination thereof,"  is  not  a  substantial  compliance  with  the  statute. 

Appeal;  Appearance:    Appellee's  appearance  waives  defects  in  mode  of 

appeal. 
Where  the  circuit  court  has  original  jurisdiction  of  the  subject  matter 

of  a  suit  appealed  from  a  justice  of  the  peace,  an  appearance  by  the 

appellee  in  the  circuit  court  is  a  waiver  of  objections  to  the  mode  in 

which  the  suit  is  brought  into  the  appellate  court. 
Appearance  in  such  case  cures  defective  and  even  void  process.1 

Same  :  Otherwise  in  forcible  entry  and  detainer. 
But  where  the  circuit  court  has  no  original  jurisdiction  of  the  subject 
matter  of  an  appeal  suit,  but  appellate  only,  as  is  the  case  with  the 
action  of  forcible  entry  and  detainer,  the  case  is  otherwise,  and  ob- 
jections to  defects  in  the  appeal  bond,  urged  as  a  ground  to  dismiss 
the  appeal,  are  not  waived  by  the  appearance  of  the  appellee.    The 

1  See  Ewbanks  v.  Town  of  Ashley,  ante,  177 ;  Edens  v.  Williams,  ante,  252. 
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appellant  in  such  case  must  bring  his  case  properly  into  the  circuit 
court  by  executing  such  a  bond  as  the  statute  requires,  and  if  he  does 
not  do  so,  and  makes  no  motion  to  amend  his  defective  bond,  a  mo- 
tion to  dismiss  the  appeal  should  be  allowed,  notwithstanding  appel- 
lee has  appeared. 

Appeal  from  Circuit  Court  of  Christian  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Henry  &  Head,  for  appellants.    Vandeveer  and  W.  H.  Un- 
derwood, for  appellee. 

*  Breese,  J.  This  was  an  action  of  forcible  entry  [431*] 
and  detainer,  brought  before  a  justice  of  the  peace  in 
Christian  county,  and  taken  by  appeal  to  the  circuit  court. 
In  that  court,  the  appellee  Allen  entered  his  motion  to  dis- 
miss the  appeal  for  insufficiency  of  the  bond,  which  motion 
was  allowed,  and  this  is  assigned  here  as  error. 

The  statute  provides,  if  either  party  in  a  case  of  forcible 
entry  and  detainer  shall  feel  aggrieved  by  the  verdict  of  the 
jury  or  the  decision  of  the  justice  on  any  trial,  etc.,  he  or  she 
may  have  an  appeal  to  the  circuit  court,  to  be  obtained  in  the 
same  manner  and  tried  in  the  same  way  as  appeals  from  just- 
ices of  the  peace  in  other  cases ;  and  there  shall  be  inserted  in 
the  appeal  bond,  a  clause  conditioned  for  the  payment  of  all 
rents  becoming  due,  if  any,  from  the  commencement  of  the 
suit  until  the  final  determination  thereof.  Scates'  Comp., 
522. 

The  penalty  of  the  bond  in  this  case  was  three  hundred 
dollars,  with  this  condiion:  "That  whereas  the  said  Gerard  B. 
Allen  did,  on  the  23d  of  March,  1864,  before  L.  L.  Clark,  a 
justice  of  the  peace,  recover  a  judgment  against  the  above 
bounden  Henry  McKoy  and  Eli  Jacobs  in  said  proceedings  for 

the  sum  of dollars  and  cents,  and  costs  of  suit,    from 

which  said  judgment  the  said  McKoy  and  Jacobs  shall  pros- 
ecute said  appeal  with  effect,  and  shall  pay  whatever  judg- 
ment may  be  rendered  by  the  court  upon  dismissal  or  trial  of 
said  appeal,  and  shall  pay  whatever  rents,  if  any,  upon  the 
property  in  said  suit  decided  to  be  in  plaintiff,  or  that  he  be 
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entitled  to  possession,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect." 

The  defects  in  this  bond  are  so  very  apparent  that  it  can 
hardly  be  regarded  as  a  bond  in  the  case.  It  is  not  a  sub- 
stantial compliance  with  the  statute.  The  kind  of  action  is 
not  described  in  the  bond,  nor  the  amount  or  substance  of  the 
recovery.  A  very  necessary  and  most  important  requirement 
of  the  statute  is  wholly  omitted,  that  is,  the  provision  "  for 
the  payment  of  all  rents  becoming  due,  if  any,  from  the  com- 
mencement of  the  suit  until  the  final  determination  thereof." 

The  appellant  insists  it  was  not  competent  for  the  appellee 
to  make  this  objection,  as  he  was  in  court  by  his  appearance, 
and  that  the  mode  in  which  a  suit  is  brought  into  court  is  of 
no  importance  provided  the  defendant  appears.  As  a  general 
principle,  this  may  be  so  in  all  cases  where  the  court  has 
[433*]  original  ^jurisdiction  of  the  subject  matter.  If  it  has 
such  jurisdiction,  appearance  cures  defective  and  even 
void  process.  Where  it  has  not  such  jurisdiction,  consent 
cannot  give  it  by  appearing  and  pleading. 

In  this  case,  the  circuit  court  had  no  original  jurisdiction  of 
the  action  of  forcible  entry  and  detainer,  but  appellate  only. 
Ginn  v.  fiogers,  4  Gilm.,  131.  Consequently  it  was  the  im- 
perative duty  of  the  appellant  to  bring  his  case  promptly  into 
the  circuit  court,  by  executing  such  a  bond  as  the  statute  re- 
quires. Not  having  done  so,  and  having  made  no  motion  to 
amend  his  defective  bond,  the  circuit  court  could  do  no  oth- 
erwise than  to  allow  the  motion  to  dismiss  the  appeal. 

The  cases  referred  to  by  appellants'  counsel  are  all  cases  in 
which  the  circuit  court  had  original  jurisdiction  of  the  subject 
matter  of  the  action. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Thomas  Lewis  vs.  J.  Boyd  Headley. 

Contracts  :  Lex  loci  contractus. 
As  a  general  rule,  the  law  of  the  place  where  a  contract  is  made  must 
govern  the  performance  of  its  terms  and  conditions.  But  when 
it  is  to  be  performed  at  a  different  place  and  under  a  different  juris- 
diction from  that  where  it  was  entered  into,  then  the  law  of  the  place 
of  performance  must  govern. x 

Same  :    Same. 
The  parties  to  the  agreement  are  presumed  to  be  informed  in  regard  to 
the  law  of  the  place  where  performance  is  to  be  made,  and  to  con- 
tract  with  a  view  to  that  law,  unless  it  is  otherwise  expressed  in  the 
contract ;  and  this  is  a  legal  presumption  that  cannot  be  rebutted. 

Same  :    Same. 
It  is,  also,  a  legal  presumption  that  a  contract  is  to  be  performed  where 
it  is  made,  unless  it  specifies  a  different  place  for  the  performance. 

Same  :  Same. 
Where,  therefore,  an  agreement  was  made  in  New  Jersey,  by  a  resident 
of  that  state,  to  deposit  in  a  bank  in  this  state,  bills  of  a  less  denomi- 
nation than  five  dollars,  the  circulation  of  such  bills  in  this  state  be- 
ing prohibited  by  law;  and  the  bills  were  sent  from  New  Jersey  to 
Illinois  by  the  depositor,  and  the  certificates  of  deposit  and  the  notes 
given  as  collateral  security  therefor  were  dated  in  this  state,  and  no 
other  place  was  named  therein:  Held,  that  they  were  payable  at  the 
place  of  date  in  this  state,  and  hence  were  governed  by  the  laws  of 
this  state,  notwithstanding  the  arrangement  for  the  deposit  was  made 
in  New  Jersey. 

Ignorance  op  Law  :  No  excuse  for  contracting  in  violation  thereof. 
Where  bank  bills  of  a  less  denomination  than  five  dollars  are  deposited 
by  a  foreign  depositor  with  a  bank  in  this  state  for  circulation  in  vi- 
olation of  the  laws  of  this  state,  and  the  securities  taken  therefor  are 
payable  in  this  state,  in  an  action  thereon  by  the  depositor,  he  will 
not  be  heard  to  say  that  he  was  ignorant  of  the  law  of  this  state;  and 
an  instruction  that,  in  order  to  defeat  his  action,  the  evidence  should 
show  that  he  had  knowledge  of  the  law  prohibiting  the  circulation  of 
such  notes,  is  erroneous. 

Error  to  Circuit  Court  of  Macon  County. 
Assumpsit  by  Headley  against  Lewis,  on  two  promissory 
notes  for  $2,000  and  $8,000  respectively,  dated  March  13r 

1  See  Mason  v.  Dousay,  35  111.,  424;  Adams  v.  Robertson,  37  id.,  45;  Da- 
venport v.  Karnes,  70  id.,  465,  (where  the  rule  was  applied  to  a  marriage 
contract);  Evans  v.  Anderson,  78  id.,  558. 
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1861,  at  Decatur,  111.,  and  payable  to  Headley,  with  interest 
at  six  and  one  per  cent,  respectively,  one  day  after  the  date 
thereof. 

Lewis  set  up  in  defense  that  said  notes  were  given  in  con- 
sideration of  bills  of  a  less  denomination  than  $5,  issued  by 
the  Morris  County  Bank,  of  New  Jersey,  and  intended  for 
circulation  in  Illinois  contrary  to  law. 

It  appears  from  the  evidence  that  the  Morris  County  Bank, 
in  February  and  August,  1859,  deposited  with  the  Railroad 
Bank,  at  Decatur,  Illinois,  the  sum  of  $15,000,  in  bills  issued 
by  the  former  bank,  of  which  some  $10,000  was  composed  of 
one,  two  and  three  dollar  bills,  and  $5,000  of  five  dollar  bills, 
which  were  paid  out  and  received  by  the  Railroad  Bank  in 
the  usual  course  of  business,  so  long  as  they  circulated  in  Illi- 
nois. This  money  was  received  by  the  officers  of  the  latter 
bank,  at  Decatur,  from  the  Morris  County  Bank,  by  express, 
but  the  contract  for  its  deposit  was  made  in  the  state  of  New 
Jersey.  The  notes  sued  on  were  executed  as  collateral  secu- 
rity for  such  deposits,  after  the  failure  of  the  Railroad  Bank, 
and  the  execution  by  it  of  an  assignment  for  the  benefit  of 
its  creditors. 

The  instructions  to  the  jury,  and  the  errors  assigned  thereon, 
are  sufficiently  stated  in  the  opinion. 

The  verdict  and  judgment  below  were  for  the  plaintiff, 
whose  damages  were  assessed  at  $12,025. 

Nelson  c&  Roby,  and  Gallagher  and  Lake,  for  plaintiff  in 
error.     Moore  <&  Greene,  for  defendant  in  error. 

[435*]  *Walker,  O.  J.  On  the  trial  below,  the  court,  on 
behalf  of  the  plaintiff,  instructed  the  jury  that  if  they 
believed,  from  the  evidence,  that  the  indebtedness  accrued 
from  the  Railroad  Bank  to  the  Morris  County  Bank,  for  its 
notes  of  a  less  denomination  than  five  dollars,  unless  they  fur- 
ther believed  that  the  Morris  County  Bank  was  aware  that  it 
was  a  violation  of  the  laws  of  the  state  of  Illinois  to  circulate 
therein  bills  of  that  character,  they  should  find  for  the  plaint- 
iff. Also,  that  if  they  believed,  from  the  evidence,  that  the 
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notes  sued  upon  were  given  by  plaintiff  in  error  to  secure  a 
balance  due  from  the  Railroad  Bank  to  the  Morris  County 
Bank,  and  he  was,  at  the  time,  a  principal  shareholder  in  the 
former  bank,  then  the  consideration  was  sufficient. 

These  instructions  were  excepted  to  at  the  time  they  were 
given,  and  the  errors  assigned  question  their  accuracy.  The 
doctrine  seems  to  be  settled  that,  as  a  general  rule,  the  law  of 
the  place  where  a  contract  is  made  must  govern  the  perform- 
ance of  its  terms  aud  conditions.  But  when  it  is  to  be  per- 
formed at  a  different  place  and  under  a  different  jurisdiction 
from  that  where  it  was  entered  into,  then  the  law  of  the 
place  *of  performance  must  govern.  And  not  only  so,  [436*] 
but  the  parties  to  the  agreement  are  presumed  to  be 
informed  in  regard  to  the  law  of  the  place  where  performance 
is  to  be  made,  and  to  contract  with  a  view  to  that  law,  unless 
it  is  otherwise  expressed  in  the  contract.  And  this  is  a  legal 
presumption  that  cannot  be  rebutted.  It  is  also  a  legal  pre- 
sumption that  a  contract  is  to  be  performed  where  it  is  made, 
unless  it  specifies  a  different  place  for  the  performance.  Not- 
withstanding the  arrangement  was  made  in  New  Jersey,  that 
the  bills  of  the  Morris  County  Bank  should  be  deposited  in 
the  Railroad  Bank,  yet  the  bills  were  sent  to  Illinois  by  the 
former,  and  the  certificates  of  deposit  bear  date  at  Decatur, 
and  no  other  place  being  named,  they  were  payable  at  that 
place.  And  the  notes  are  also  dated  at  Decatur,  and  are  pay- 
able by  operation  of  law  at  the  same  place.  It  then  follows, 
that  as  these  bills  were  sent  to  Illinois  and  deposited,  and  the 
notes  and  certificates  of  deposit  were  made  in  this  state,  and 
payable  here,  the  laws  of  our  state  must  govern,  and  the  Mor- 
ris County  Bank  and  its  agents  must  be  held  to  have  contract- 
ed with  reference  to  these  laws. 

The  certificates  were  payable  at  the  Railroad  Bank  on  their 
return.  And  as  the  agents  of  the  Morris  County  Bank  have 
made  the  contract  to  be  governed  by  the  laws  of  Illinois,  they 
will  not  be  heard  to  say  that  they  were  ignorant  of  these  laws. 
The  court  therefore  erred  in  instructing  the  jury,  that  the  ev- 
idence should  show  that  they  had  knowledge  of  the  law  pro- 
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hibiting  the  circulation  of  such  notes,  and  that  contracts  of 
which  they  formed  the  consideration  are  prohibited.  It  was 
equally  an  error  to  amend  the  first  instruction  of  plaintiff  in 
error  so  as  to  assert  the  same  rule,  which  we  have  seen  is  obnox- 
ious to  the  objection  that  the  Morris  County  Bank  should  have 
had  actual  notice  that  the  law  prohibited  the  transaction. 
Although  this  is  an  ungracious  defense,  and  is  entitled  only 
to  such  consideration  as  courts  are  compelled  to  give  under 
the  positive  requirements  of  the  law,  still  the  instructions  did 
not  state  the  law  correctly,  and  they  for  that  reason  may  have 
misled  the  jury,  in  finding  their  verdict,  and  we  must, 
[437*]  therefore,  hold  them  to  be  ^erroneous.  "When  such  in- 
structions have  been  given,  we  are  compelled  to  reverse, 
and  send  the  case  to  another  jury. 

For  these  reasons  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 


William  Lewis  vs.  J.  Boyd  Headley. 
Error  to  Circuit  Court  of  Macon  County. 

"Walker,  C.  J.  The  facts  in  this  case  are  similar  in  all  of 
their  essential  particulars  to  those  in  the  case  of  Thomas  Lewis 
v.  J.  B.  Headley,  determined  at  the  present  term,  ante,  p. 
433.  The  same  legal  propositions  are  necessarily  involved, 
and  as  that  case  is  decisive  of  this,  we  deem  it  unnecessary  to 
further  discuss  them  in  this.  The  judgment  of  the  court  be- 
low is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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George  Fishback  vs.  Hannah  A  Lane  et  al. 

Judgment  Lien  ;  Homestead  :    Homestead  not  subject  to  such  lien.1 

A  judgment  lien  does  not  attach  to  the  homestead  of  the  judgment 
debtor.  While  it  remains  exempt,  it  is  in  the  same  situation  as 
though  the  judgment  had  never  existed.  Bliss  v.  Clark,  39  111.,  590; 
and  Green  v.  Marks,  25  id.,  221,  followed. 

Same  :    Owner  may  sell,  etc.,  free  of  the  lien. 
The  owner  of  a  homestead  can,  therefore,  sell  and  convey  or  mortgage 
his  homestead,  and  the  grantee  or  mortgagee  will  take  it  free  from 
the  lien  of  the  former  judgment.    Bliss  9.  Clark,  39  111.,  590,   and 
Green  v.  Marks,  25  id.,  221,  followed. 

Homestead:  Abandonment;  estoppel. 
A  trust  deed  executed  upon  a  homestead  by  husband  and  wife,  and  a  de- 
livery of  possession  by  them  to  the  purchaser  upon  the  foreclosure 
thereof,  invest  the  latter  with  the  title,  although  the  deed  had  not  the 
statutory  waiver,  upon  the  ground  that  the  owner  by  delivering  ac- 
tual possession,  abandons  the  homestead,  and,  as  to  the  grantee  and 
persons  claiming  under  him,  is  estopped  from  setting  up  a  further 
claim.    Brown  v.  Coon,  ante,  243,  followed. 

Same  ;  Judgment  Lien  :    Same. 

Where  actual  possession  is  voluntarily  delivered  by  the  owner  of  a  home- 
stead and  his  wife,  to  the  purchaser  upon  the  foreclosure  of  a  trust 
deed,  executed  thereon  by  the  owner  and  wife,  but  containing  no  stat- 
utory waiver  of  the  homestead,  the  purchaser  will  hold  the  land  dis- 
charged of  the  lien  of  a  prior  judgment  against  the  owner,  except  as 
to  the  surplus  of  its  value  over  $1,000. 

As  to  the  surplus  in  value  over  $1,000,  the  judgment  debtor  will  be  en- 
titled to  proceed  under  the  statute  to  subject  it  to  his  judgment,  but 
to  the  extent  of  $1,000,  the  purchaser  will  be  entitled  to  protection 
against  the  judgment  by  injunction. 

Error  to  Circuit  Court  of  Macoupin  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Hamilton  dk  Gilbert,  for  plaintiff  in  error.    Palmer  &  Pit- 
man, for  defendants  in  error. 

^Lawrence,  J.     Lane  recovered  a  judgment  against  [438*] 
Davis,  in  the  Macoupin  circuit  court.     Subsequently, 
Davis  made  a  deed  of  trust  of  his  homestead  to  one  Freeman, 

1  McDonald  v.  Crandall,43  111.,  231;  Haworth  v.  Travis,  67  id.,  301. 
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as  trustee,  for  the  benefit  of  Barnett,  Leach  and  Lynch.  Free- 
man sold  under  the  trust,  and  the  cestuis  que  trust  became 
the  purchasers,  and  received  a  deed.  Davis  gave  them  the 
possession,  and  they  sold  to  Fishback,  the  plaintiff  in  error. 
There  was  no  statutory  waiver  of  the  homestead  in  the  deed 
of  trust  from  Davis  to  Freeman.  After  the  sale  to  Fishback, 
Lane,  the  judgment  creditor,  sued  out  execution  and  levied  on 
the  homestead.  Fishback  then  filed  his  bill  in  chancery  to 
enjoin  Lane  and  the  sheriff  from  further  proceedings  under 
the  execution,  and  the  bill,  on  motion  of  the  defendant,  was 
dismissed. 

The  questions  involved  in  this  case  have  already  been  sub- 
stantially decided  by  this  court.  In  the  case  of  Bliss  v.  Clark,1 
decided  at  the  Ottawa  term,  1864,  not  yet  reported,  we  held 
that  the  owner  could  sell  and  convey  his  homestead,  and  that 
the  grantee  would  take  it  free  from  the  lien  of  a  prior  judgment. 
In  the  case  of  Brown  v.  Coon,  decided  at  the  last  Mount  Ver- 
non term,  ante,  p.  243,  we  held  that  a  conveyance  of  the  home- 
stead by  husband  and  wife,  and  a  delivery  of  possession  by 

them  to  the  grantee,  would  invest  the  latter  with 
[439*]  the  title,  "^although  the  deed  had  not  the  statutory 

waiver,  The  deduction  from  these  cases  is,  that  where 
actual  possession  is  voluntarily  delivered  by  the  owner  and 
his  wife  to  the  grantee,  the  latter  will  hold  discharged  of  the 
lien  of  a  prior  judgment,  even  though  the  deed  has  no  waiver 
of  the  homestead  right.  These  cases  proceed  upon  the  ground 
that  the  owner,  by  delivering  actual  possession  to  his  grantee, 
abandons  the  homestead  as  to  him,  and  is  estopped  from  set- 
ting up  a  further  claim,  although  the  deed  contain  do  waiver; 
but  that  the  act  of  selling  as  to  other  persons  than  the  grantee 
is  not  an  abandonment,  but  rather  an  express  assertion  of  his 
homestead  right,  to  be  protected  in  order  to  render  that  right 
complete,  and  in  no  way  exposing  the  homestead  to  the  lien 
of  a  prior  judgment. 

Thesb  considerations  dispose  of  this  record  so  far  as  the 
homestead  right  is  concerned,  but  that  right  extends  only  to 

1  39  111.,  590. 
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one  thousand  dollars.  It  is  to  be  presumed  that  the  property 
in  controversy  is  worth  more  than  that  sum,  as  it  sold  to  Fish- 
back  for  sixteen  hundred.  That  question,  however,  can  be 
determined  hereafter.  The  circuit  court,  instead  of  dismiss- 
ing the  bill,  should  have  modified  the  injunction  so  as  to  re- 
strain the  defendant  from  interfering  with  the  homestead 
right  to  the  extent  of  one  thousand  dollars,  but  leaving  him  at 
liberty  to  proceed  under  the  statute,  to  reach  the  surplus. 
The  decree  is  reversed  and  the  cause  remanded,  with  a  view 
to  further  proceedings  in  conformity  with  this  opinion. 
Decree  reversed. 


Uzziel  Kanou-se  vs.  Jacob  A.  Kanouse  and  Jacob  C.  Mahan. 

Arbitration  and  Award:    Award,  how  construed. 

In  giving  a  construction  to  an  award,  the  court  is  warranted  in  consid- 
ering  the  surrounding  circumstances,  and  in  reading  it  in  the  light 
they  afford.  And  of  these  circumstances  are  the  articles  of  submis- 
sion and  a  bond  to  secure  the  forthcoming  of  the  property  in  contro- 
versy. 

Same  :    Same. 

Where  a  submission  related  to  a  claim  of  an  interest  in  or  ownership  of" 
certain  property  by  each  of  two  parties,  about  which  they  differedt , 
and,  pending  the  proceedings  under  the  submission,  a  delay  being; 
necessary,  a  bond  was  executed  by  one  of  the  parties,  in  whose  cus- 
tody the  property  was  left,  that  it  should  be  forthcoming  to  abide  the 
award,  or  that  he  should  pay  the  other  party  such  sum  of  money  as 
should  be  awarded  him  in  lieu  of  the  property,  should  the  party  in 
possession  dispose  of  any  of  the  same;  and  a  large  part  of  the  prop- 
erty having  been  disposed  of  by  the  party  in  possession,  the  award 
gave  to  the  obligor  nearly  all  the  property,  and  a  specific  sum  of 
money  to  the  other  party,  and  provided  that  on  and  after  the  payment 
of  such  sum  by  the  obligor  in  the  bond  to  the  other  party,  the  ob- 
ligor was  to  retain  the  property  for  his  own  use  and  benefit:    Held, 
in  an  action  on  said  forthcoming  bond,  that  the  construction  of  the 
award  was  that  the  money  was  awarded  to  the  obligee  in  lieu  of  his 
interest  in  the  property  in  dispute,  and  that  by  the  terms  of  the  obli 
gation  the  obligor  was  liable  for  its  payment. 

Error  to  Circuit  Court  of  Ford  County. 
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Debt  brought  by  plaintiff  in  error  against  defendants  in 
error  upon  the  following  bond: 

"Know  all  men  by  these  presents,  That,  we,  J.  A.  Ka- 
nouse, principal,  and  J.  0.  Mahan,  security,  are  held  and 
firmly  bound  unto  Uzziel  Kanouse,  in  the  penal  sum  of  four 
thousand  dollars,  lawful  money  of  the  United  States,  for  the 
payment  of  which  well  and  truly  to  be  made,  we  hereby  bind 
ourselves,  our  heirs,  executors,  administrators  and  assigns, 
jointly,  severally  and  firmly  by  these  presents.  Signed  with 
our  hands  and  sealed  with  our  seals,  this  10th  day  of  Decem- 
ber, A.  D.  1857. 

"  The  condition  of  the  above  obligation  is  such  that,  where- 
as, the  above  bounded  J.  A.  Kanouse  and  the  said  Uzziel  Ka- 
nouse are  at  variance  and  in  dispute  about  the  ownership  of 
property  named  in  the  schedule  hereuuto  annexed,  marked 
*  A,'  and  about  the  settlement  of  their  business  generally,  all 
of  which  is  submitted  in  arbitration  for  decision  to  John  Ful- 
wiler,  William  Keynolds  and  Thomas  Fell^  under  the  bonds 
of  said  parties  to  abide  said  arbitration,  who  are  to  decide,  as 
soon  as  they  can,  all  questions  arising  out  of  the  question  of 
the  ownership  of  said  property,  and  all  other  questions  grow- 
ing out  of  their  business  relations  to  each  other  of  every  kind 
whatsoever,  which  agreement  is  fully  set  forth  in  the  bond 
aforesaid,  and  this  bond  is  not  to  affect  that,  in  construction 
or  otherwise.  And  whereas,  it  has  become  necessary  to  con- 
tinue the  final  decision  of  said  arbitration  until  additional  tes- 
timony can  be  obtained,  and  whereas,  until  said  decision  is 
made,  it  has,  by  the  consent  of  the  said  J.  A.  Kanouse  and 
Uzziel  Kanouse,  been  awarded  by  said  arbitrators  that  said  J. 
A.  Kanouse  shall  retain  and  keep  possession  of  the  property 
in  the  said  schedule  'A'  annexed,  until  final  decision  of  the 
case,  and  have  the  same  at  the  control  and  subject  to  the  said 
award. 

"  Now,  therefore,  if  the  said  J.  A.  Kanouse  shall  carefully 

keep  and  preserve  said  property  named  in  said  schedule  '  A,' 

and  have  the  same  subject  to  the  award  and  at  the  control  of 

the  said  arbitrators,  and  shall  deliver  over  upon  the  said  award 
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to  the  said  Uzziel  Kanouse  so  much  of  said  property  as  shall 
be  awarded  to  him,  if  any,  and  pay  over  to  the  said  Uzziel 
Kanouse  any  money  that  may  be  awarded  to  him  in  lieu  of 
said  property,  provided  the  said  J.  A.  Kanouse  should  dispose 
of  any  of  said  property,  then  this  bond  to  be  null  and  void; 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

"  J.  A.  Kanouse.     [l.  s.] 
"J.  C.  Mahan.        [l.  s.]" 
The  above  bond  was  executed  in  pursuance  of  the  following 
order: 

"  Whereas,  it  has  been  necessary  to  adjourn  the  arbitration 
in  the  matters  of  difference  between  Uzziel  Kanouse  and  J.  A. 
Kanouse,  submitted  to  John  Fulwiler,  William  Reynolds  and 
Thomas  Fell,  arbitrators,  and  whereas,  the  parties  desire  a  sep- 
aration, and  whereas,  neither  they  nor  their  attorneys  can  agree 
as  to  how  that  shall  be  done,  so  as  to  secure  the  property  in 
controversy,  other  than  to  submit  it  to  the  arbitrators  afore- 
said; we,  the  arbitrators,  therefore  agree  and  determine,  for 
the  mutual  benefit  of  the  said  parties,  that  we  proceed  as  soon 
as  convenient  to  schedule  and  value  all  the  personal  property 
now  in  the  possession  of  the  said  parties,  whether  claimed  or 
pretended  to  be  claimed  by  either  or  both  of  them  as  partner- 
ship property,  excepting  only  the  wearing  apparel  and  house- 
hold property  of  Uzziel  Kanouse  and  wife,  and  of  J.  A. 
Kanouse,  respectively,  wmich  is  to  be  and  remain  to  each  un- 
disturbed or  unmolested  by  the  other;  then,  out  of  said  prop- 
erty so  valued,  to  set  apart  for  the  said  Uzziel  Kanouse  and 
family  what  we  may  deem  necessary  to  protect  said  family 
from  the  inclemency  of  a  winter  season,  and  an  ample  suffi- 
ciency to  subsist  upon  until  the  final  decision  of  the  matters 
at  variance  between  said  parties,  by  said  arbitrators,  for  which 
appraised  property,  set  apart  by  said  arbitrators,  to  the  said 
Uzziel  Kanouse,  he  to  give  bond  to  the  said  J.  A.  Kanouse, 
with  approved  security.  The  balance  of  the  said  property  so 
scheduled  and  valued,  to  be  retained  on  the  farm  of  said  par- 
ties, by  the  said  J.  A.  Kanouse,  he  to  give  a  like  bond,  with 
approved  security,  to  the  said  Uzziel  Kanouse;  and  that  each 
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of  said  parties  shall  deliver  said  valued  property,  or  its  amount 
in  money,  subject  to  the  award  finally  rendered  by  the  said 
arbitrators,  and  that  the  said  J.  A.  Kanouse  will  waive  all 
right  that  possession  might  legally  give  him  in  the  real  estate 
claimed  by  the  said  parties  as  partnership  property." 

The  award  of  the  arbitrators  is  as  follows: 

"  We,  the  subscribers,  John  Fulwiler,  William  Eeynolds  and 
Thomas  Fell,  being  arbitrators,  mutually  chosen  by  Uzziel 
Kanouse  and  J.  A.  Kanouse,  and  by  them  appointed  by  virtue 
of  arbitration  bonds,  executed  by  each  to  the  other,  bearing 
date  the  thirtieth  day  of  October,  A.  D.  1857,  having  met  the 
parties  and  heard  their  several  allegations,  proofs  and  agree- 
ments, and  duly  considered  the  same,  do  award  and  determine 
that  the  above  named  Uzziel  Kanouse  shall  recover  of  the 
above  named  J.  A.  Kanouse,  the  sum  of  seven  hundred  and 
twenty  dollars,  and  retain  for  his  own  use  and  benefit,  all  the 
property  mentioned  in  schedule  marked  '  B,'  annexed  to  a  bond 
executed  by  the  said  Uzziel  Kanouse  to  the  said  J.  A.  Kanouse, 
dated  the  10th  day  of  December,  A.  D.  1857,  together  with 
any  and  all  other  property  removed  by  the  said  Uzziel  Kanouse 
from  the  land  or  farm  in  Livingston  county,  Illinois,  on  which 
the  said  parties  resided  at  the  commencement  of  this  arbitra- 
tion. The  said  Uzziel  Kanouse  to  do  and  perform  in  the  pay- 
ment of  the  above  amount  by  the  said  J.  A.  Kanouse  as  fol- 
lows, viz. :  assign  and  set  over  to  the  said  J.  A.  Kanouse  all 
his  interest  in  and  to  a  certain  agreement  between  the  com- 
missioner and  secretary  of  the  Illinois  Central  Railroad  Com- 
pany and  the  said  Uzziel  Kanouse,  numbered  2786,  and  dated 
the  23d  day  of  April,  1856,  for  a  certain  tract  of  land,  being 
the  west  half  of  the  southwest  quarter  of  section  "No.  24,  in 
township  "No.  27  north,  of  range  No.  4  east  of  the  third  prin- 
cipal meridian,  situated  in  the  county  of  Livingston,  and  state 
of  Illinois.  Also  the  said  Uzziel  Kanouse  to  pay  the  follow- 
ing claims,  viz.:  a  note  given  by  him  to  Jacob  Spawr,  for  a 
plow,  amounting  to  $11.75;  a  note  given  by  him  to  R.  Col- 
burn,  for  breaking  prairie,  $88*,  a  claim  against  him  by  Clag- 
get  &  Mahan,  for  cash  borrowed,  $25 ;  a  claim  against  him  by 
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Mr.  Woodbury,  for  hire  of  girl,  $9 ;  a  claim  against  him  by 
T.  P.  Kerr,  for  lumber,  $7.33.  The  said  J.  A.  Kanouse,  on 
and  after  the  payment  of  the  amount  of  seven  hundred  and 
twenty  dollars  aforesaid  to  the  said  Uzziel  Kanouse,  is  to  re- 
tain for  his  use  and  benefit  all  the  property  mentioned  in 
schedule  marked  <  A,'  annexed  to  bond  executed  by  the  said 
J.  A.  Kanouse  to  the  said  Uzziel  Kanouse,  dated  the  10th  day 
of  December,  A.  D.  1857,  together  with  any  and  all  other  per- 
sonal property  on  or  about  said  described  land. 

"  This  award  being  truly  and  faithfully  done  and  performed 
by  the  parties  aforesaid,  according  to  the  true  intent  and 
meaning  hereof,  all  matters  of  difference  between  said  parties 
as  referred  to  us,  by  virtue  of  the  said  arbitration  bonds,  will 
be  finally  settled  and  fully  paid,  each  party  to  pay  the  one- 
half  of  the  arbitration  charges  for  services,  etc. 

"  "Witness  our  hands  and  seals,  this  fourth  day  of  May,  A. 
D.  1858.  "  John  Fulwilek,  [l.  s.] 

"  William  Reynolds,     [l.  s.] 
"Thomas  Fell,  [l.  s.]" 

The  assignments  of  breaches  of  said  bond  are  in  substance, 
that  the  property  specified  in  schedule  "A"  was  not  carefully 
kept  and  preserved  by  defendant  Kanouse;  that  the  property 
was  not  held  by  him  subject  to  the  control  of  the  arbitrators; 
that  the  $723  awarded  to  be  paid  the  plaintiff  by  the  defend- 
ant in  lieu  of  plaintiff's  interest  in  the  property  was  not  paid 
by  defendant;  that  the  money  awarded  plaintiff  in  lieu  of  the 
property  specified  in  schedule  "  A,"  sold  by  defendant,  was 
not  paid  to  the  plaintiff;  that  after  the  execution  of  said  bond, 
and  before  the  award  was  made,  defendant  sold  the  property ; 
that  an  award  was  made  that  the  plaintiff  should  be  paid  bj 
defendant,  in  lieu  of  plaintiff's  interest  therein,  the  sum  of 
$720,  and  that  the  same  had  not  been  paid,  nor  any  part  thereof. 

Pleas,  nil  debet,  non  est  factum,  and  a  special  plea  as  fol- 
lows : 

"  And  for  a  further  plea  in  this  behalf,  said  defendants  say 
actio  non,  because  they  say  the  said  defendant,  Jacob  A.  Ka- 
nouse, did  faithfully  observe  and  keep  the  said  award  of  said 
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arbitrators  in  said  declaration  mentioned,  in  all  things  by  him 
to  be  performed,  observed  and  kept,  and  did  keep  said  personal 
property  in  said  schedule  '  A,'  subject  to  the  award  and  con- 
trol of  said  arbitrators,  and  did  not  sell  said  personal  property, 
in  said  schedule  '  A,'  before  the  making  of  the  award  of-  said 
arbitrators;  and  the  said  defendants  aver  that  said  arbitrators 
did  not,  among  other  things,  award  that  said  defendant,  Jacob 
A.  Kanouse,  should  pay  said  plaintiff  the  sum  of  seven  hun- 
dred and  twenty  dollars,  in  lieu  of  the  interest  of  the  said 
plaintiff  in  and  to  the  property  mentioned  in  said  schedule 
*  A;'  and  of  this  they  put  themselves  upon  the  country." 

The  evidence  showed  that  a  large  part  of  the  property  re- 
ceived by  defendant  under  said  bond  was  thereafter  sold  by 
him,  so  that,  when  the  award  was  made,  he  could  not  surren- 
der it. 

The  judgment  in  the  court  below  was  for  the  defendant. 

The  questions  for  determination  upon  error  sufficiently  ap- 
pear in  the  opinion. 

Tipton  <&  Benjamin,  for  plaintiff  in  error.  W.  H.  Hanna, 
for  defendants  in  error. 

[446*]  ^"Walker,  C.  J.  The  whole  controversy  in  this  case 
turns  upon  this  clause  in  the  award:  "And  the  said 
J.  A.  Kanouse,  on  and  after  the  payment  of  seven  hundred  and 
twenty  dollars  aforesaid,  to  the  said  Uzziel  Kanouse,  is  to  re- 
tain, for  his  own  use  and  benefit,  all  property  mentioned  in 
schedule  '  A,'  annexed  to  the  bond  executed  by  the  said  J.  A. 
Kanouse  to  the  said  Uzziel  Kanouse,  dated  on  the  10th  day  of 
December,  1857,  together  with  any  and  all  other  property  on 
or  about  the  said  described  land."  On  the  one  side  it  is  in- 
sisted that  the  money  awarded  to  plaintiff  was  in  lieu  of  his 
interest  in  the  property  in  dispute;  whilst  on  the  other  it  is 
urged  that  such  is  not  its  fair  interpretation.  "When  com- 
pared with  the  bond,  and  when  it  is  remembered  that  plaintiff 
claimed  an  interest  in  the  property,  and  the  question  of  the 
extent  of  that  interest  had  been  referred  to  the  arbitrators  for 
an  adjustment,  and  we  find  that  they  awarded  to  defendant 
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Kanouse  nearly  all  the  property,  and  to  plaintiff  a  specific 
sum  of  money,  we  are  irresistibly  forced  to  the  conclusion  that 
the  sum  of  money  was  given  in  lieu  of  plaintiff's  interest  in 
the  -nroperty.  We  should  feel  but  little  better  assured  of  the 
fac*  had  the  arbitrators  said  so  in  terms.  We,  in  fact,  can 
see  no  other  reasonable  solution  to  the  matter,  nor  does  the 
language  of  the  award  lead  us  to  any  other  conclusion.  Had 
they  found  that  plaintiff  had  no  interest  in  the  property,  what 
motive  could  have  induced  them  to  award  him  the  money? 
Again,  they  do  not  say  that  the  property  was  found  to  belong 
to  defendant  Kanouse,  but  they  say  he  may  retain  it  for  his 
own  use,  when  he  shall  pay  plaintiff  in  money.  The  neces- 
sary implication  would  seem  to  be,  that  the  money  was  awarded 
in  lieu  of  the  property  found  to  belong  to  plaintiff. 

In  giving  a  construction  to  the  award,  the  court  is  fully  war- 
ranted in  considering  the  surrounding  circumstances,  and  in 
reading  it  in  the  light  they  afford.  And  of  these  circumstances 
are  the  articles  of  submission  and  the  execution  of  the  bond, 
and  its  contents.  By  the  first,  we  find  the  parties  both 
claiming  an  interest  in  or  ownership  of  the  property  [447*] 
about  which  they  differed  and  had  agreed  to  have  set- 
tled by  the  award  of  the  arbitrators.  And  that  the  latter  was 
executed  under  the  order  of  the  arbitrators,  and  from  the  or- 
der we  see  that  they  were  unable  to  proceed  without  delay  to 
settle  the  rights  of  the  parties,  and  to  make  a  division  of  the 
property.  It  therefore  became  necessary  to  provide  for  the 
custody  of  the  property  until  the  matter  should  be  terminated. 
Hence  the  execution  of  the  obligation,  that  it  should  be  forth- 
coming to  abide  the  award,  or  to  pay  such  sum  as  should  be 
awarded,  in  lieu  of  plaintiff's  share.  Having  disposed  of  the 
property,  it  was  reasonable,  if  not  necessary,  that  they  should 
award  money  in  its  stead.  And,  from  a  careful  examination 
of  the  case,  we  must  conclude  that  the  money  was  awarded  in 
lieu  of  the  property,  and  that  by  the  terms  of  the  obligation 
defendants  were  liable  for  its  payment.  Defendants  bind 
themselves  by  the  bond  to  deliver  the  property  on  its  being 
awarded  to  plaintiff,  or  pay  any  sum  of  money  awarded  to  him 
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in  lieu  of  the  property,  provided  defendant  Kanouse  should 
dispose  of  any  of  the  property.  He  did  dispose  of  a  portion 
of  the  property,  and  the  plaintiff  is  entitled  to  recover. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


The  People,  to  the  use  of  William  P.  Jarboe  et  al.,  vs. 
Elijah  Lott  et  al. 

Administrators'  Accounts  :  Presumptions  in  favor  of,  and  proof  required 
to  overthrow,  after  long  acquiescence  therein. 
Where,  more  than  sixteen  years  after  the  approval  of  the  administrators* 
account  containing  the  items  complained  of,  a  bill  was  filed  by  the 
heirs  of  an  intestate  against  his  surviving  administrator,  the  heirs  of 
a  deceased  administrator,  and  the  heirs  of  the  securities  on  his  bond, 
seeking  a  decree  against  them  on  the  ground  of  maladministration  of 
the  assets  of  the  intestate ;  and  the  record  furnished  no  explanation  of 
the  delay  to  prosecute  the  claim,  nor  was  it  shown  that  any  of  the  com- 
plainants had  been  laboring  under  disability;  and  the  equity  of  the 
bill  was  denied  by  the  defendants:  Held,  that,  the  complainants 
having  been  guilty  of  gross  laches  in  prosecuting  their  claim,  although 
the  court  might  suspect  that  the  administration  was  not  in  all  respects 
correct,  clear  proof  of  the  alleged  maladministration  would  be  required 
before  relief  would  be  granted.  The  law  favors  the  diligent,  and 
whatever  presumptions  are  indulged  in,  in  such  a  case,  must  be  in 
behalf  of  the  regularity  of  transactions  of  so  old  a  date,  and  not  of  per- 
sons who  have  acquiesced  therein  for  so  long  a  period. 

Administration  ;  Evidence  :  Effect  of  allowance  of  partnership  debt. 
The  allowance  against  the  estate  of  a  deceased  member  of  a  firm,  by 
the  probate  court,  of  partnership  debts,  is,  as  against  the  heir,  at  least 
prima  facie  evidence  that  the  firm  assets  were  wholly  insufficient  for 
their  payment;  and  the  approval  by  the  court  of  the  administrator's 
account  claiming  credit  for  the  payment  of  such  of  the  partnership 
debts  as  have  been  allowed  is  prima  facie  evidence  that  the  firm  as- 
sets had  been  actually  exhausted. 

Partnership  :    Order  of  payment  of  partnership  and  individual  debts  by 
administrator} 
While  the  individual  creditors  of  the  estate  of  a  deceased  partner  can 

1  See  Ladd  v.  Griswold,  4  Gilm.,  25;  Adams  v.  Sturges,  55  111 ,  4.18;  Bopp 
v.  Fox,  63  id.,  540;  Pahlman  v.  Graves,  26  id.,  405;  Rainly  v.  Nance,  54  id., 
29. 
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insist  on  the  full  payment  of  their  debts  before  the  partnership  cred- 
itors can  receive  anything  from  the  individual  estate,  yet,  as  to  the 
heirs,  in  a  proceeding  calling  the  administrator  to  account,  the  order 
of  payment  of  the  firm  and  individual  debts  is  a  matter  of  no  con- 
sequence, provided  the  partnership  funds  are  wholly  exhausted  in 
paying  the  partnership  debts,  before  the  administration  is  closed. 
All  that  it  concerns  the  heirs  to  know  is,  that  all  the  partnership  as- 
sets were  applied,  as  far  as  they  would  go,  in  the  payment  of  partner, 
ship  debts. 

Practice  in  Supreme  Court  :    Depositions  improperly  in  the  record,  not 

noticed  on  appeal. 
Where  a  deposition  taken  in  a  former  case  again  st  different  defendants 

is  introduced  into  the  record ;  but  it  does  not  appear  from  the  record 

to  have  been  offered  in  evidence  on  the  hearing  in  the  court  below, 

it  will  not  be  noticed  upon  appeal. 
Probate  Justice: 
A  probate  justice  has  not,  as  it  seems,  any  power  to  review  the  official 

acts  of  his  predecessor,  such  as  the  allowance  of  claims  or  approving 

of  accounts. 

Fraud  :    Not  to  be  presumed. 
Fraud  will  not  be  presumed,  but  must  be  proved. 

Appeal  from  Circuit  Court  of  Greene  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
David  A.  Smith,  for  appellants.     Charles  D.  Hodges,  for 
appellees. 

*Lawrence,  J.     On  the  8th  of  February,  1839,  one  [448*] 
Philip  Jarboe  departed  this  life,  and  administration 
upon  his  estate  was  committed  by  the  probate  court  of 
Greene  county,  to  Elijah  Lott,  one  of    the  ^defend-  [449*] 
ants,  and  Harvey  M.  Jarboe,  since  deceased.     Harvey 
was  the  son  of  Philip,. and,  at  the  time  of  the  latter's  decease, 
they  were  partners  in  the  mercantile  business.    A  large  amount 
of  indebtedness  was  allowed  against  the  estate,  greatly  exceed- 
ing the  assets.     On  the  12th  of  February,  1842,  the  adminis- 
trators filed  their  account,  up  to  that  date,  in  the  probate  court, 
and  it  was  duly  allowed.     This  account  showed  a  large  balance 
in  their  favor.     On  the  6th  of  February,  1844,  they  presented 
another  account,  which  was  disallowed  by  the  court,  and  an 
order  entered  upon  the  records,  stating,  as  the  reason  for  dis- 

377 


450  SPRINGFIELD, 


The  People  vs.  Lott. 


allowance,  that  they  had  wasted  the  estate,  by  paying  out  of 
the  assets  the  firm  debts  of  P.  Jarboe  &  Son,  when  these  debts 
should  have  been  paid  with  the  firm  assets.  This  account,  like 
the  other,  showed  a  large  balance  in  favor  of  the  administra- 
tors, and  was  their  last  appearance  in  the  probate  court.    * 

On  the  2d  of  July,  1858,  more  than  sixteen  years  after  filing 
the  account  of  February,  1842,  which  contains  the  items  of 
which  complaint  is  now  made,  these  complainants,  heirs  of 
Philip  Jarboe,  filed  their  bill  against  a  portion  of  the  present 
defendants,  charging  fraud  in  the  administration.  The  case 
came  to  this  court,  is  reported  in  27  111.,  215,  and  was  dis- 
missed for  want  of  proper  parties.  In  July,  1862,  the  present 
bill  was  filed  against  the  surviving  administrator,  Lott,  who  is 
shown  to  be  wholly  insolvent,  and  against  the  heirs  of  Harvey 
M.  Jarboe,  and  the  heirs  of  his  securities  on  his  bond.  The 
bill  asks  a  decree  against  these  defendants,  on  the  ground  of 
of  maladministration.  Cross-errors  are  assigned  in  this  cour 
by  agreement. 

The  first  remark  that  suggests  itself,  on  this  statement  of  the 
case,  is,  that  this  is  the  prosecution  of  a  very  ancient  claim. 
The  record  furnishes  no  explanation  of  this,  nor  is  it  shown 
that  any  of  these  complainants  have  been  laboring  under  dis- 
ability. The  defendants,  besides  denying  all  equity  on  the 
part  of  the  complainants,  have  set  up  our  sixteen  years  statute 
of  limitations.  In  the  view  we  have  taken  of  the  case,  it  is 
unnecessary  to  decide  how  far  the  analogies  of  the  statute 
would  apply.  We  allude  to  the  gross  laches  of  the  complain- 
ants in  so  long  neglecting  to  prosecute  their  alleged 
[450*]  claims,  with  reference  simply  to  the  proof  that  should 
now  be  required.  The  acting  administrator  has  long 
since  died.  His  securities,  too,  have  died,  and  a  decree  is  now 
sought  against  their  children,  and  those  of  Harvey  M.  Jarboe 
They  of  course  can  have  no  knowledge  of  affairs  which  occur- 
red nearly  a  quarter  of  a  century  ago ;  and  whatever  irregu- 
larities may  appear  on  the  face  of  the  administration,  it  would 
be  extremely  difficult  for  them  to  explain.  They  were  literally 
the  doings  of  another  generation.     While  this  fact  also  renders 
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it  more  difficult  for  the  complainants  to  make  out  their  case, 
it  does  not  entitle  them  to  the  benefit  of  presumptions.  Theirs 
has  been  the  delay,  and  on  them  must  fall  its  consequences. 
Although  we  may  suspect  that  this  administration  was  not,  in 
all  respects,  correct,  yet  we  cannot,  in  any  case,  make  decrees 
on  mere  suspicion  or  conjecture ;  and,  certainly,  before  we  can 
hold  parties  who  are  themselves  innocent,  liable  for  the  alleged 
delinquencies  of  their  ancestors,  at  the  suit  of  persons  who 
have  quietly  reposed  for  nearly  a  score  of  years  upon  the 
wrongs  they  claim  to  have  suffered,  the  probate  records  dis- 
closing, during  all  that  period,  the  state  of  the  administrators' 
accounts,  we  must  require  proof  sufficient  to  take  us  from  the 
region  of  doubt  into  the  "daylight "  of  established  fact.  The 
law  favors  the  vigilant,  and  whatever  presumptions  we  indulge 
must  be  in  behalf  of  the  regularity  of  transactions  of  so  old  a 
date,  and  not  of  persons  who  have  acquiesced  in  these  transac- 
tions for  a  period  long  enough  to  have  raised  an  absolute  bar, 
in  a  court  of  law,  to  an  action  upon  a  bond  or  judgment  for 
the  payment  of  money. 

There  are  several  facts  in  this  case  which  are  not  contro- 
verted The  amount  of  assets  with  which  the  administrators 
were  chargeable  was  $5,240.89.  It  is  admitted  that  claims 
were  properly  allowed  against  the  estate,  and  paid,  to  the 
amount  of  $3,579.87.  For  the  difference  between  these  two 
sums,  with  the  interest,  the  complainants  ask  a  decree  The 
record  shows,  however,  that  besides  the  claims  above  referred 
to,  other  claims,  amounting  to  between  nine  and  ten  thousand 
dollars,  were  also  allowed  by  the  probate  court,  and 
that  the  ^account  current  of  the  administrators,  filed  [451*] 
in  1842,  showed  a  payment  of  such  of  these  claims  as 
were  not  in  favor  of  the  administrators,  which  account  was 
approved  by  the  probate  court.  It  is  urged,  however,  by  the 
complainants,  that  these  claims  were  debts  due  from  the  firm 
of  P.  Jarboe  &  Son,  that  they  should  not  have  been  allowed 
against  the  estate  until  the  firm  assets  were  exhausted,  and 
that,  as  the  administrator  was  a  member  of  the  firm,  we  must 
presume  that  their  allowance  against  the  estate  was  fraud ulen 
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In  Propst  v.  Meadows,  13  111.,  169,  this  court  said,  in  speak- 
ing of  the  probate  court:  "When,  therefore,  it  is  adjudicat- 
ing upon  the  administration  of  estates,  over  which  it  has  a 
general  jurisdiction,  as  liberal  intendments  will  be  granted  in 
its  favor  as  would  be  extended  to  the  proceedings  of  the  cir- 
cuit court,  and  it  is  not  necessary  that  all  the  facts  and  cir- 
cumstances, which  justify  its  action,  should  affirmatively 
appear  upon  the  face  of  its  proceedings."  In  Stone  v.  Wood, 
16  111.,  179,  the  court  say  that  the  allowance  of  a  claim  is  a 
judgment,  conclusive  as  between  the  parties,  until  reversed 
by  a  superior  court,  or  impeached  for  fraud,  and  prima  facie 
evidence  of  the  existence  of  the  debt  as  against  the  heir.  So 
also  it  was  held  in  Bond  v.  Lockwood,  33  111.,  212,  that  the 
approval,  by  the  county  court,  of  a  guardian's  account,  was 
prima  facie  evidence  of  its  correctness. 

By  these  principles,  then,  the  allowance  against  the  estate, 
by  the  probate  court,  of  these  partnership  debts,  must  be  con- 
sidered at  least  prima  facie  proof  that  the  firm  assets  were 
wholly  insufficient  for  their  payment,  and  the  approval  by  the 
court,  of  the  account  filed  in  1842,  must  be  considered  as 
prima  facie  proof  that  said  assets  had  been  actually  exhaust- 
ed. This  account  claimed  a  credit  for  the  payment  of  such 
of  the  partnership  debts  as  had  been  allowed.  Now,  as  re- 
gards the  creditors  of  an  estate,  it  is  of  consequence  that  the 
partnership  debts  should  not  be  allowed  until  the  partnership 
funds  are  exhausted;  but  as  regards  the  heirs,  in  a  proceeding 
calling  the  administrator  to  account,  it  is  of  not  the  slight- 
est consequence  when  they  are  allowed  or  paid,  provided 
[452*]  the  partnership  funds  *are  wholly  exhausted  before  the 
administration  is  closed.  All  that  it  concerns  the  heirs 
to  know  is,  that  all  the  partnership  assets  were  applied  as  far 
as  they  would  go,  in  payment  of  partnership  debts.  For  in- 
stance, in  the  case  at  bar:  suppose  Philip  Jarboe  had  left  an 
individual  estate  of  three  thousand  dollars,  and  had  owed  in- 
dividual debts  amounting  to  one  thousand  dollars.  Suppose 
the  partnership  assets  had  amounted  to  two  thousand  dollars, 
and  the  partnership  debts  to  four  thousand  dollars.  There 
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would  then  have  been  a  partnership  debt  of  two  thousand  dol- 
lars, which  would  be  entitled  to  payment  out  of  the  assets  of 
the  estate,  after  the  individual  debts,  amounting  to  one  thou- 
sand, had  been  paid.  These  two  debts,  together,  would  have 
precisely  absorbed  the  assets  of  the  estate,  and  it  is,  therefore, 
perfectly  manifest  that,  while  the  individual  creditors  of  the 
estate  could  insist  on  the  full  payment  of  their  debts  before 
the  partnership  creditors  could  receive  anything,  yet,  as  to  the 
heirs,  the  order  of  payment  would  be  a  matter  of  no  moment. 
After  the  payment  by  the  administrator  of  two  thousand  dol- 
lars in  partnership  debts,  he  would  of  course  have  a  claim,  in 
behalf  of  the  estate,  against  the  surviving  partner,  for  con- 
tribution, but  no  question  of  that  kind  arises  upon  this  record. 
If  the  partnership  debts  and  the  individual  debts,  together, 
fairly  absorbed  all  the  partnership  assets  and  the  assets  of  the 
estate,  it  is  certain  that  the  heirs  could  make  no  claim  against 
the  administrator  or  his  securities,  on  the  ground  of  waste  or 
fraud,  merely  because  he  was  guilty  of  irregularities  as  to  the 
order  or  time  of  payment.  The  only  question  is,  were  all  the 
assets  legitimately  applied? 

Before,  then,  these  complainants  can  insist  that  these  part- 
nership debts  were  improperly  paid,  as  a  ground  for  charging 
the  administrators  and  their  securities,  they  must  rebut  all  the 
presumptions  which  spring  from  the  different  orders  of  the 
probate  court  allowing  the  claims,  and  allowing  credits  for  their 
payment,  by  proof  that  there  were  partnership  assets  which 
might  have  been  applied  in  their  payment.  Without  now  de- 
ciding what  would  be  the  effect  of  this  proof  alone,  it  is 
sufficient  to  *say  that  this  proof,  at  least,  is  indispen-  [453*] 
sable.  The  record  before  us  is  utterly  deficient  in  the 
necessary  evidence  on  this  point. 

The  only  proof  offered  on  this  subject  is  to  be  found  in  the 
deposition  of  Worcester.  After  speaking  of  a  stock  of  goods 
on  hand  at  the  time  of  the  death  of  Philip  Jarboe,  and  be- 
longing to  the  firm,  valued  at  $1,200,  he  says,  "there  was  due 
the  concern  a  large  amount  in  notes,  bonds  and  accounts,  but 
to  what  am  unit  1  cannot  say.     I  should  think  it  amounted  to 
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thousands  of  dollars.  To  the  best  of  my  knowledge,  Harvey 
M.  Jarboe,  as  surviving  partner,  collected  and  settled  the  busi- 
ness of  the  firm  of  Jarboe  &  Son."  He  says  he  knew  of  no 
other  property.  He  also  says  that  the  goods  were  traded  off 
in  part  payment  of  lands  worth  $4,000.  He  does  not  know 
how  the  balance  due  on  the  lands  was  paid.  That  it  was  paid, 
however,  is  evident  from  the  fact  that  these  same  lands  were 
afterwards  taken  by  Mr.  Hodges,  as  attorney  for  the  creditor, 
Frost,  in  payment  of  a  firm  debt  of  four  thousand  dollars,  and 
it  is  not  claimed  that  it  was  paid  by  assets  of  the  estate.  This 
is  the  sole  evidence  upon  which  we  are  asked  to  overturn  the 
judgments  of  the  probate  court.  Unquestionably,  it  is  in- 
sufficient. The  witness  speaks  of  "  thousands  of  dollars," 
which  he  "  should  think  "  were  due  the  firm,  without  naming 
any  sum,  or  stating  that  any  portion  was  collectable.  If  the 
balance  due  on  the  lands,  in  part  payment  of  which  the  goods 
were  traded,  was  paid,  as  is  probable,  out  of  these  debts  due 
the  firm,  that  alone  would  dispose  of  between  two  and  three 
of  the  "  thousands  of  dollars  "  which  Worcester  supposes  were 
owing  to  the  firm.  These  lands  were  honestly  applied  in  pay- 
ment of  the  Frost  debt. 

We  have  stated  above  that  the  complainants  only  claim  the 
difference  between  the  assets  and  the  individual  debts  allowed, 
this  difference  being  $2,000.52.  In  order  to  dispose  of  the 
case,  it  is  only  necessary  to  see  whether,  among  the  firm  debts 
allowed  and  reported  paid,  there  are  any  which,  taken  togeth- 
er, amount  to  this  sum,  and  to  which  no  valid  objection  ap- 
pears. We  lay  out  of  view  the  Frost  debt  of  $4,000,  as  beiug 
at  least  in  part  paid  by  the  proceeds  of  the  firm  assets. 
[454*]  Refusing,  then,  *to  the  administrators  any  credit  on 
the  Frost  debt,  there  are  still  left,  among  the  claims 
allowed  by  the  probate  court,  the  following:  One  in  favor  of 
Goddard  &  Gleason  for  $640.25,  one  in  favor  of  Walker  &  Co. 
for  $1,258.41,  one  in  favor  of  the  administrator  Lott  for  $134, 
and  one  in  favor  of  the  administrator  Harvey  M.  Jarboe  for 
$3,703.51.  This  last  claim  is  for  moneys  advanced  and  ser- 
vices rendered  to  the  firm.  It  is  the  kind  of  account  which 
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the  probate  court  should  have  scrutinized  very  closely,  and 
required  to  be  very  strictly  proven,  before  allowing  it.  It 
was  allowed,  however,  and  we  have  no  right  to  say  that 
court  did  not  do  its  duty.  The  circuit  court,  in  decreeing  in 
this  case,  treated  this  demand  as  representing  the  whole  of 
Harvey  M.  Jarboe's  claim  against  the  firm,  and  therefore  only 
allowed  the  defendants  for  one-half  of  it  in  stating  the  ac- 
count. Construing  it  in  this  mode,  the  most  unfavorable  for 
the  defendants,  there  would  still  be  the  sum  of  $1,851.75,  of 
which  they  would  be  entitled  to  claim  the  benefit,  as  a  debt 
allowed  against  the  estate.  Besides  these,  we  infer  from  the 
record  before  us  that  there  were  other  partnership  claims  al- 
lowed. The  probate  records,  however,  are  not  copied  into  the 
record  made  up  for  this  court,  and  we  speak  only  of  such 
claims  as  are  set  out  in  the  master's  report.  But  these  claims 
much  more  than  dispose  of  the  assets  remaining  after  the 
payment  of  those  debts  as  to  which  there  is  no  controversy. 
These  claims  are  reported  by  the  administrators  as  paid,  and 
their  report  was  approved.  There  is  nothing  in  the  record 
before  us  showing  how  they  were  paid.  We  must,  therefore, 
presume  that  the  assets  of  the  estate  were  applied  as  far  as 
they  would  go,  and  we  must  further  presume,  from  the  ap- 
proval by  the  probate  court,  of  the  administrators'  account, 
that  proof  was  then  made  of  the  exhaustion  of  the  partnership 
assets.  This  presumption,  as  we  have  already  stated,  is  in  no 
way  impeached  by  the  evidence  contained  in  the  record  be- 
fore us. 

"We  find  in  the  abstract  furnished  by  complainants,  the  depo- 
sition of  Elijah  Lott,  taken  in  the  former  case  against  different 
defendants.  It  is  improperly  introduced  into  the  abstract,  as  it 
does  not  seem,  by  the  record,  to  have  been  even  offered 
in  evidence  on  the  hearing,  and  could  only  have  been  [455*] 
read  by  consent.  We  are  not,  therefore,  at  liberty  to 
notice  its  contents. 

As  to  the  order  of  the  probate  court,  made  in  1844,  refus- 
ing to  allow  the  account  then  filed,  it  is  only  necessary  to  say 
that  this  action  of  the  court  cannot  be  considered  as,  in  any 
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respect,  impairing  or  affecting  the  force  of  the  orders  allowing 
claims  and  approving  accounts  made  by  the  same  court  in 
previous  years.  The  then  probate  justice  of  the  peace  did  not 
profess  to  review  the  official  acts  of  his  predecessor,  nor  had 
lie  any  power  to  do  so. 

In  conclusion,  we  have  only  to  add  what  has  in  substance 
been  already  said,  that  there  seem,  in  this  administration,  to 
have  been  some  irregularities  in  the  mode  of  proceeding,  aris- 
ing from  not  keeping  sufficiently  distinct  the  affairs  of  the 
partnership  and  the  affairs  of  the  estate.  Thus  the  Frost  debt 
was  allowed  against  the  estate,  and  it  was  paid  certainly  in 
part,  and  probably  in  whole,  by  means  derived  from  the  part- 
nership assets.  There  may  have  been  fraud  in  the  adminis- 
tration, but  we  cannot  presume  it,  and  it  is  not  proven.  The 
irregularities  may  be  fairly  attributed  to  ignorance,  on  the 
part  both  of  the  probate  court  and  of  the  administrators,  of 
the  rules  of  law  which  should  have  governed  them  as  to  the 
mere  order  of  procedure.  It  is  probable  the  administrators 
knew  the  partnership  was  insolvent,  and  that  they  proved  that 
fact  to  the  court,  and  that  being  proven,  it  mattered  little, 
practically,  at  what  time,  or  in  what  order  the  partnership  debts 
were  allowed  against  the  estate,  so  that  the  individual  debts 
were  first  paid.  In  these  irregularities  there  was  no  injury  to 
these  complainants,  if  the  partnership  assets  were  really  ex- 
hausted. That  they  were  so,  is  the  legitimate  presumption 
from  the  action  of  the  probate  court,  and  there  is  no  proof  in 
this  record  by  which  that  presumption  is  overcome.  The  de- 
cree of  the  circuit  court  is  reversed,  and  the  cause  remanded 
at  costs  of  complainants. 

Decree  reversed. 
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*Town  of  Charleston  vs.  William  E.  McCrory.    [456*] 

Taxes  ;  Town  Clerk  :  Town  clerk  cannot  recover  for  -filing  lists  under  act 
of  1853. 
Under  the  act  of  1853  (Sess.  Laws,  p.  17),  the  5th  and  6th  sections  of 
which  require  each  person  listing  property  for  taxation,  to  make  out, 
sign  and  deliver  to  the  assessor,  a  statement  of  his  property  subject 
to  taxation ;  and  the  35th  section  of  which  declares  that  each  asses- 
sor shall  deliver  all  such  lists  to  the  county  clerk,  who  is  required  to 
file  and  preserve  the  same  for  one  year  thereafter,  the  town  clerk  is 
not  required,  nor  has  he  any  right  to  receive  or  file  such  lists.  If  the 
town  assessor  returns  them  to  the  town  clerk,  it  is  without  legal  au- 
thority, and  he  can  not  by  such  an  act  impose  any  liability  upon  the 
town;  nor  can  the  town  clerk  by  the  unauthorized  act  of  filing  them, 
create  a  liability  against  the  town  for  his  services  in  filing  them. 

Error  to  Circuit  Court  of  Coles  County. 

This  suit  was  originally  brought  in  a  justice's  court  by  Mc- 
Crory, as  town  clerk,  against  the  Town  of  Charleston,  for 
alleged  services  by  plaintiff  in  his  official  capacity  in  filing 
six  hundred  and  twelve  lists  of  personal  property,  etc.,  subject 
to  taxation,  made  under  the  act  of  1853,  entitled  "  An  act  for 
the  assessment  of  property  and  collection  of  taxes  in  counties 
adopting  the  township  organization  law." 

The  judgment  injustice's  court  was  for  the  defendant;  but 
upon  appeal  to  the  circuit  court  the  plaintiff  recovered  judg- 
ment for  $61.20;  and  the  error  assigned  is  that  this  judgment 
was  against  both  the  law  and  the  evidence. 

Wiley  (&  Parker,  for  plaintiff  in  error.  J.  Scholfield,  for 
defendant  in  error. 

^"Walker,  C.  J.  We  are  referred  to  sections  six  [457*] 
and  seven  of  the  act  of  1853,  and  also  to  the  thirty-fifth 
section  of  the  same  law  (Sess.  Laws,  p.  17),  in  support  of  the 
claim  of  plaintiff  below  for  compensation.  The  first  two  of 
these  sections  require  each  person  listing  property  for  taxation 
to  make  out,  sign  and  deliver  to  the  assessor  a  statement  of 
his  property  subject  to  taxation.  And  these  sections  specify 
what  these  lists  shall  contain.  The  thirty- fifth  section  declares 
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that  each  assessor  shall,  at  the  time  he  is  required  to  make 
Iris  return  of  the  taxable  property  to  the  county  clerk,  also 
deliver  to  him  all  the  statements  of  property  which  he  had 
received  from  persons  required  to  list  the  same,  arranged  in 
alphabetical  order,  and  the  clerk  is  required  to  carefully- file 
and  preserve  the  same  for  one  year  thereafter. 

From  these  provisions  (and  we  have  been  referred  to  no 
others,  nor  are  we  aware  of  any,  relating  to  this  duty),  we  do 
not  perceive  that  the  town  clerk  is  required,  nor  has  he  any 
right,  to  receive  or  file  such  lists.  That  duty  is  expressly  im- 
posed upon  the  county  clerk.  The  tax  payers  are  required  to 
give  them  to  the  assessor,  and  it  is  made  his  duty  to  return 
them  to  the  clerk  of  the  county  court,  and  he  is  required  to 
carefully  file  and  preserve  them.  If  the  town  assessor  re- 
turned them  to  the  town  clerk,  it  was,  so  far  as  we  can  see, 
without  legal  authority,  and  he  could  not,  by  such  an 
[458^]  act,  impose  any  ^liability  upon  the  town,  nor  could 
the  town  clerk,  by  the  unauthorized  act  of  filing  them, 
create  such  a  liability.  There  is  nothing  in  this  record  from 
which  it  can  be  inferred  that  the  town  authorized  or  required 
the  assessor  to  file  them  with  their  clerk,  and  if  they  had,  it 
would  have  been  in  violation  of  the  law.  Such  a  require- 
ment would  have  been  outside  of  their  duty,  and  would  have 
created  no  liability  on  the  town.  No  reason  is  perceived  why 
defendant  in  error  should  have  recovered  in  the  court  below, 
and  the  judgment  must  therefore  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


George  Erlinger  et  al.  vs.  The  People  of  the  State  of 

Illinois. 

Bonds:     Effect  at  common  law  of  the  conditions,  being  void  in  part. 
At  common  law,  the  conditions  of  a  bond  may  be  valid  in  part  and  void 
in  part,  if  they  are  severable  one  from  another. 

Same:    Same,  in  case  of  statutory  bonds. 
The  same  principle  is  applicable  to  statutory  bonds  (a  bastardy  bond  in 
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this  case),  in  cases  where  the  statute  itself  is  silent  as  to  the  effect  of 
a  departure  from  the  statutory  form.  If,  however,  the  valid  and  void 
portions  were  incapable  of  severance,  the  bond  would  be  wholly  bad. 

Bastardy  Bonds  :  Suit  upon,  hoio  brought. 
The  fact  that  a  suit  upon  a  bastardy  bond,  given  to  secure  the  attendance 
of  the  principal  at  the  circuit  court,  is  brought  in  the  name  of  the 
people  for  the  use  of  the  mother,  is  no  ground  for  a  reversal  of  the 
judgment  thereon;  such  a  suit  simply  determines  the  liability  of  the 
obligors  in  the  bond  to  the  people,  and  does  not  affect  the  right  of 
the  county  judge,  or  of  any  other  person  in  reference  to  the  money 
recovered* 

Pleading  :     Calling  a  bond  sued  on,  a  recognizance,  not  error. 
The  fact  that  an  instrument  sued  on  is  called  a  recognizance  in  the 
declaration,  when  in  truth  it  is  a  bond,  is  not  error.    An  error  in  the 
appellation  does  not  close  the  eyes  of  the  court  to  the  real  character 
of  the  instrument. 

Judgments  :    Form  of  judgment  upon  a  bastardy  bond. 

Where,  in  debt  upon  a  bastardy  bond  given  to  secure  the  attendance  of 
the  principal  obligor  at  the  circuit  court,  judgment,  upon  the  over- 
ruling of  a  demurrer  to  the  declaration,  was  rendered  for  $600,  the 
penalty  of  the  bond,  to  be  discharged  on  payment  of  $500,  damages 
and  costs ;  and  it  was  contended  that  the  judgment  should  have  been 
allowed  to  stand  as  security  for  the  payment  of  $50  per  annum: 
Held,  that,  while,  perhaps,  there  would  have  been  no  objection  to 
this  order,  it  was  not  obligatory  upon  the  court  to  make  it.  The 
bond  was  given,  not  for  the  support  of  the  child,  but  to  secure  the 
appearance  of  the  obligor  at  court.  If  the  order  allowing  the  judg- 
ment of  $600  to  be  satisfied  by  the  payment  of  $500  damages  was  an 
error,  it  was  one  of  which  the  appellants  could  not  complain,  as  it 
was  for  their  benefit. 

Appeal  from  Circuit  Court  of  St.  Clair  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
W.  H.  Underwood^  for  appellants.     J.  B.  Underwood^  for 
appellees. 

*Lawrence,  J.  This  was  an  action  of  debt  against  [459*] 
the  appellants,  upon  a  bastardy  bond  entered  into  be- 
fore a  justice  of  the  peace,  by  George  Erlinger  as  principal, 
and  Joseph  Erlinger  as  security.  The  appellants  demurred 
to  the  declaration;  the  demurrer  was  overruled,  and  final 
judgment  was  entered  for  the  amount  of  the  bond.     The  ap- 
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pellants  now  assign  as  error  the  overruling  of  the  demurrer, 
and  the  rendition  of  the  judgment. 

The  point  most  vigorously  urged  upon  the  argument,  by  the 
counsel  for  the  appellants,  was  this,  that  the  obligation  sued 
upon  was  involuntary,  and  that  it  contains  conditions  not  au- 
thorized by  the  statute,  and  is  therefore  void.  The  conditions 
were  as  follows:  "If  the  said  George  Erlinger  shall  person- 
ally be  and  appear  before  the  said  circuit  court,  held  as  afore- 
said, on  the  first  day  thereof,  and  from  day  to  day  thereafter 
until  discharged  by  order  of  said  circuit  court,  then  and  there 
to  answer  to  the  people  of  the  state  of  Illinois  on  said  charge 
of  bastardy  aforesaid,  and  abide  the  order  and  judgment  of 
said  circuit  court  in  the  premises,  and  not  depart  the  said  cir- 
cuit court  without  leave,  then  and  in  that  case  the  said  written 
recognizance  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue."  The  language  of  the  statute  is,  "  if  the  said  justice 
shall  be  of  opinion  that  sufficient  cause  appears,  it  shall  be  his 
duty  to  bind  the  person  so  accused  in  bond,  with  suffi- 
[460*]  *cient  and  good  security,  to  appear  at  the  next  circuit 
court  to  be  holden  for  said  county,  to  answer  to  such 
charge. 

It  is  not  necessary  to  consider  whether  the  conditions  of 
this  bond  are  substantially  variant  from  those  required  by  the 
statute.  The  declaration  assigns  several  breaches.  One  of 
them  is  upon  that  part  of  the  conditions  which  is  admitted  to 
conform  to  the  statute.  The  question  then  is,  whether,  upon 
the  hypothesis  that  the  bond  contains  conditions  not  author- 
ized by  the  statute,  this  would  vitiate  the  entire  instrument. 
We  are  of  opinion  that  it  would  not.  The  cases  cited  by  the 
counsel  for  the  appellants  upon  this  point  were  all,  with  one 
exception,  decided  upon  the  force  of  statutes  expressly  declar- 
ing void  all  involuntary  bonds  which  should  not  conform  to 
the  statutes  by  virtue  of  which  they  might  be  taken.  The 
exceptional  case  is  1  S.  Car.  Con.  Rep.,  459.  It  is  very  brief, 
the  court  merely  holding  the  bond  before  them  invalid,  with- 
out reference  to  any  authorities,  or  devoting  more  than  a  few 
lines  to  the  consideration  of  the  case.  A  directly  contrary 
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doctrine  is  held  in  the  same  state  in  a  later  and  very  maturely 
considered  case.     Anderson  v.  Foster,  2  Bailey,  501. 

It  is  perfectly  well  settled  that,  at  common  law,  the  condi- 
tions of  a  bond  may  be  valid  in  part  and  void  in  part  if  they 
are  severable  one  from  another.  It  was  so  held  in  Pigotfs 
Case,  11  Coke,  27.  In  Newman  v.  Newman,  4  Mau.  &  Sel., 
70,  Lord  Ellenborottgh  says:  "Admitting  the  condition  of 
this  bond  to  be  ill  as  to  one  part  of  it,  it  seems  that  it  may  be 
well  as  to  the  other  parts,  for  you  may  separate,  at  the  com- 
mon law,  the  bad  from  the  good."  This,  then,  being  the  rule 
of  construction  at  common  law,  why  should  a  different  princi- 
ple be  applied  to  statutory  bonds,  in  cases  where  the  statute 
itself  is  silent  as  to  the  effect  of  a  departure  from  the  statutory 
form?  When  the  conditions  are  capable  of  severance,  why 
should  they  not  as  well  be  severed  in  one  class  as  the  other, 
for  the  purpose  of  enforcing  the  valid* portion?  It  is  no  an- 
swer to  say,  that  in  the  case  of  statutory  bonds,  like  the  one 
at  bar,  the  obligor  is  acting  under  duress.  So  far  as  the  bond 
is  in  compliance  with  the  statute,  he  is  acting  only 
under  such  duress  as  the  law  prescribes.  So  far  as  it  [461*] 
is  not  in  compliance  with  the  statute,  it  is  void,  and 
he  is  not  injured.  If  the  valid  and  void  portions  were  inca- 
pable of  severance,  the  bond  would,  unquestionably,  be  wholly 
bad.  But  where  the  conditions  are  distinct,  we  are  unable  to 
see  how  the  obligor  is  so  injured  by  what  is  merely  void,  that 
he  can  call  upon  us  to  protect  him  against  what  is  valid,  upon 
the  ground  that  he  acted  under  duress  in  reference  to  that 
portion  which  is  mere  waste  paper,  and  has  no  legal  existence. 
The  rule  we  here  adopt  is  in  accordance  with  the  general  cur- 
rent of  authorities  in  this  country,  although  there  is  some 
slight  conflict  in  the  cases.  The  decisions  upon  this  question 
are  very  ably  reviewed  in  the  case  of  the  United  States  v. 
Brown,  Gilpin's  Rep.,  178.  See  also  V?oom  v.  Ex'r  of  Smith, 
2  Green,  N.  J.,  480,  and  Commonwealth  v.  Pearce,  7  Monr., 
317;  also  case  above  cited  in  2  Bailey. 

It  is  urged  by  the  appellants  that  this  suit  should  have  been 
brought  for  the  benefit  of  the  county  judge,  to  the  use  of  the 
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infant  child,  instead  of  for  the  benefit  of  the  mother.  This 
suit  simply  determines  the  liability  of  the  obligors  in  this 
bond  to  the  people  of  the  state  of  Illinois.  Neither  the  rights 
of  the  county  judge,  nor  of  any  other  person,  in  reference. to 
the  money  recovered,  are  affected  by  it. 

The  instrument  sued  upon  is  called  in  the  declaration  a 
recognizance,  and  certain  errors  are  assigned  upon  the  theory 
that  it  is  so.  In  truth,  however,  it  is  a  bond.  An  error  in 
the  appellation  does  not  close  the  eyes  of  the  court  to  the  real 
character  of  the  instrument. 

An  error  is  assigned  upon  the  form  of  the  judgment,  which 
was  for  $600,  the  penalty  of  the  bond,  to  be  discharged  on 
payment  of  $500,  damages  and  costs.  The  appellants  contend 
that  the  judgment  should  have  been  allowed  to  stand  as  secu- 
rity for  the  payment  of  $50  per  annum.  Perhaps  there  would 
have  been  no  objection  to  this  order,  but  it  was  not  obligatory 
upon  the  court  to  make  it.  This  bond  was  given,  not  for  the 
support  of  the  child,  but  to  secure  the  appearance  of  the  obligor 
at  court. 

If  the  order  allowing  the  judgment  for  $600  to  be 
[462*]  satisfied  *by  the  payment  of  $500  damages,  be  an 
errorj  it  is  not  one  of  which  the  appellants  can  com- 
plain, as  it  is  for  their  benefit. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


John  Silsbe  vs.  Napoleon  B.  Lucas  and  wife. 

Mortgage  :  Purchase  and  resale. 
Where  the  papers,  on  their  face,  show  a  purchase  and  resale  of  land,  it 
is  necessary,  in  order  to  change  the  effect  of  the  transaction  to  that 
of  a  mortgage,  that  the  evidence  afforded  on  the  face  of  the  papers 
should  he  overcome  by  testimony  showing  that  it  was  not  designed 
to  be  a  sale.  Testimony  loose  and  indefinite  in  its  character,  and  at 
most  only  creating  a  doubt  as  to  the  true  character  of  the  transaction, 
will  not  suffice. 
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Same  :  Same. 
Where  land  belonging  to  L.  was  sold  under  a  decree  of  foreclosure,  and 
before  the  expiration  of  the  time  of  redemption,  S.,  at  L.'s  request, 
paid  the  sum  necessary  to  redeem,  purchased  the  certificate  of  pur- 
chase, and  received  a  master's  deed  for  the  land;  and  S.  executed  to 
L.  a  bond  to  convey  said  land  back  to  L.,  together  with  other  land 
which  L.  had  conveyed  to  him,  as  part  of  the  same  transaction,  upon 
payment  by  L.  in  two  years,  of  the  sum  paid  by  S.  for  the  certificate 
of  purchase,  for  which  sum  L.  gave  S.  his  note:  Held,  that  this  did 
not  constitute  the  transaction  a  loan  secured  by  mortgage,  but  that  it 
was  a  purchase  and  resale,  the  money  advanced  for  the  certificate  of 
purchase  being  purchase  money,  and  not  a  loan. 

Homestead  :  Effect  of  foreclosure  of  mortgage  made 'prior  to  the  act  and  one 
subsequent  thereto,  in  one  suit. 
"Where,  upon  the  foreclosure  of  a  mortgage  executed  before  the  pass- 
age of  the  homestead  law,  a  junior  mortgage  upon  the  same  prop- 
erty, executed  after  the  adoption  of  that  act,  is  also  foreclosed  in  the 
same  suit;  and  a  sale  is  made  in  satisfaction  of  both  mortgages,  and 
the  mortgagee  fails  to  redeem  from  the  older  mortgage,  the  sale 
will  pass  to  the  purchaser,  or  his  assignee  of  the  certificate  of  pur- 
chase, a  title  free  from  all  claim  to  the  homestead  exemption. 

Same  :  Under  act  of  1851,  husband  must  formally  release} 
Under  the  homestead  act  of  1851,  the  husband  may  relinquish  the  home- 
stead right,  independent  of  any  action  on  the  part  of  the  wife,  she 
under  that  law  being  invested  with  no  such  right  during  the  life  time 
of  her  husband.  Bat  under  the  act  of  1851,  in  order  to  subject  the 
homestead  to  a  forced  sale,  under  process  from  a  court  of  law,  the  hus- 
band must  release  the  right  by  a  formally  executed  instrument,  and 
a  deed  by  husband  and  wife  containing  no  formal  release  will  not 
have  that  effect. 

Same  :    Not  lost  by  decree  pro  confesso  and  sale  thereunder.* 

Where  land  was  conveyed  by  A.  to  B.  by  deed  containing  no  formal  re- 
lease of  the  homestead  right;  and  B.  gave  A.  a  bond  to  reconvey  upon 
payment  of  a  certain  sum:  Held,  that  the  fact  that  A.  made  no  de- 
fense to  a  bill  (containing  no  allegation  respecting  the  homestead 
right),  filed  by  B.,  to  subject  the  land  to  the  payment  of  the  purchase 
money,  till  after  the  master's  sale  and  the  execution  of  a  deed  to  the 
purchaser,  when  he  and  his  wife  filed  a  bill  to  restrain  the  execution 
of  a  writ  of  possession,  to  vacate  the  sale  and  to  have  a  homestead  set 
off,  was  no  waiver  of  the  exemption. 

1  See  Booker  v.  Anderson,  35  111.,  66;  Wing  v.  Cropper,  id.,  256. 

'See  Wing  v.  Cropper,  35  111.,  256;  Hoskins  v.  Litchfield,  31  id.,  137; 
Mooers  v.  Dixon,  35  id.,  208;  Moore  v.  Titman,  33  id.,  358;  Allen  v.  Haw- 
ley,  66  id.,  164. 
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Decree  Pro  Coistfesso  :  WTiat  is  admitted  thereby. 
A  default  admits  the  truth  of  the  allegations  of  the  bill,  and  nothing 
more.  When  a  bill  contains  no  allegation  that  the  premises  in  ques- 
tion were  not  subject  to  the  homestead  exemption,  a  decree  upon  the 
bill  taken  pro  confesso  is  not  an  admission  that  defendant  had  no 
right  to  insist  upon  such  exemption,  and  does  not  conclude  him 
therefrom.1 

Error  to  the  Circuit  Court  of  Jersey  County. 

Bill  in  chancery  filed  by  defendants  in  error  against  plain- 
tiff in  error. 

The  allegations  of  the  bill  are  in  substance  as  follows: 

That,  on  January  3,  1856,  the  period  of  redemption  of  the 
S.  }  of  S.  W.  1,  Sec.  17,  T.  7  N.,  E.  11  W.,  theretofore  sold 
by  virtue  of  a  decree  against  Napoleon  B.  Lucas  in  favor  of 
Aaron  Noble,  being  about  to  expire,  said  Lucas,  for  the  pur- 
pose (fully  explained  to  Silsbe  at  the  time)  of  redeeming  the 
same,  borrowed  $1,574.90  of  said  Silsbe,  giving  him  his,  Lu- 
cas', note  therefor,  payable  January  3,  1858,  and  bearing  in- 
terest at  ten  per  cent. ;  that  to  secure  in  part  the  repayment  of 
said  money,  by  agreement  of  the  parties  the  redemption 
money  was  paid  by  Silsbe  to  Noble,  who  assigned  the  certifi- 
cate of  purchase  to  Silsbe,  upon  which  he  -afterward,  upon  the 
expiration  of  the  period  of  redemption,  received  a  master's 
deed  of  the  land;  that  on  March  3,  1856,  in  accordance  with 
a  previous  agreement  and  for  the  purpose  of  further  securing 
the  repayment  of  said  money,  said  Lucas  and  wife  conveyed  to 
said  Silsbe  the  N.  W.  i  of  the  N.  E.  £  of  Sec.  19,  T.  7  N.,  R. 
11  W.,  and  a  tract  off  the  north  part  of  the  N.  W.  £  of  N.  W. 
£  of  Sec.  20,  T.  7  N.,  B.  11  W.,  four  rods  wide  and  eighty 
rods  long,  and  containing  two  acres;  that  on  the  same  day, 
March  3,  1856,  a  bond  to  reconvey  all  of  the  above  described 
lands  was  given  to  Lucas  by  Silsbe,  conditioned  upon  the  pay- 
ment by  Lucas  of  said  note,  interest,  taxes  and  assessments; 
that,  default  having  been  made  by  Lucas  in  the  payment  of 
said  note  and  interest,  a  bill  was  filed  against  him  by  Silsbe, 
January  3,  1859  (his,  Lucas',  wife  not  being  made  a  party 

1  Wing  v.  Cropper,  35  111.,  256. 
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thereto),  and  under  the  decree  rendered  thereon  for  the  sale  of 
the  land  to  satisfy  said  note  and  interest,  the  lands  were  sold 
to  Silsbe,  to  whom,  at  the  end  of  fifteen  months,  the  master 
executed  a  deed  therefor.  The  bill  also  sets  up  a  homestead 
right  in  said  lands;  and  alleges  as  a  reason  for  not  having  de- 
fended said  suit,  the  treating  of  the  arrangement  as  a  mortgage, 
and  the  allowance  of  a  redemption  in  the  decree  for  the  sale, 
by  the  complainant  in  said  suit.  It  also  alleges  that  the  sale 
was  made  in  disregard  of  complainants'  homestead  right, 
which  was  not  set  off  to  them  by  the  master.  The  prayer  of 
the  bill  is  that  said  sale  be  vacated,  and  that  a  homestead  be 
allowed  and  set  off  to  complainants,  and  for  general  relief. 

Silsbe's  answer  denies  that  the  transaction  was  a  loan  of 
$1,574.90,  secured  by  mortgage;  but  alleges  that  when  the 
period  of  the  redemption  of  the  land  first  above  mentioned 
from  said  decree  of  foreclosure  in  favor  of  Noble  was  nearly 
at  an  end,  the  said  land  was  at  the  solicitation  of  complain- 
ants purchased  by  him  from  Noble  for  the  sum  of  $1,574.90, 
and  the  certificate  of  purchase  assigned  and  a  master's  deed 
executed  to  him  therefor;  that,  said  land  being  in  a  state  of 
cultivation,  he  agreed  to  become  the  purchaser  thereof  only 
upon  Lucas'  promising  to  convey  to  him  a  timber  tract  owned 
by  him,  the  N.  W.  \  of  N.  E.  \  Sec.  19,  and  the  tract  of  two 
acres  above  described,  which  timber  tract  Silsbe  wanted  along 
with  the  land  under  cultivation;  that  the  transaction  was  an 
absolute  purchase  by  Silsbe,  subject  to  no  other  condition  ex- 
cept that  Lucas  might  repurchase;  and  alleges  that  the  land 
was  by  him,  Silsbe,  sold  to  Lucas  and  his  note  taken  therefor, 
and  the  bond  to  convey,  above  mentioned,  executed  accord- 
ingly. The  answer  also  alleges  the  filing  of  a  bill  by  Silsbe, 
the  entry  of  a  decree  of  sale  of  said  land  for  the  payment  of 
the  purchase  money,  and  the  execution  to  him  of  a  master's 
deed  therefor;  that  the  premises  exceed  $1,000  in  value;  and 
while  admitting  the  possession  and  residence  of  complainants, 
insists  that  their  homestead  right,  if  they  have  any,  does  not 
extend  to  the  whole  of  said  lands.  It  also  alleges  that  all  of 
said  indebtedness,  for  which  said  decree  was  rendered,  was 
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contracted  prior  to  the  amendatory  homestead  act  of  February 
17,  1857,  and  a  large  part  thereof  prior  to  July  4,  1851. 

The  court  below  perpetually  enjoined  the  execution  of  de- 
fendant's writ  of  possession,  vacated  the  master's  sale  of  said 
lands,  and  ordered  a  homestead  to  be  set  off  to  complainants 
in  said  eighty  acre  and  two  acre  tracts,  and  the  sale  of  the 
residue  in  satisfaction  of  defendant's  decree. 

The  conclusions  of  fact  on  error  brought  are  sufficiently 
stated  in  the  opinion  without  stating  the  evidence. 

The  questions  raised  upon  error  are  sufficiently  stated  in 
the  opinion. 

James  W.  English,  for  plaintiff  in  error.  H,  W.  Billings 
for  defendants  in  error. 

[468*]  *"Walker,  C.  J.  This  record  presents  the  question, 
whether  this  transaction  was  a  loan  of  money  by  plaint- 
iff in  error,  and  a  mortgage  executed  by  defendants  in  error  to 
secure  its  payment;  or  a  purchase  by  plaintiff  in  error,  and  a 
resale  to  defendants  in  error.  From  all  of  the  testimony  in  the 
case,  it  seems  to  us  that  plaintiff  in  error  had  no  design  to  loan 
money.  He  seems  to  have  been  willing  to  purchase  the  cer- 
tificate of  sale,  and  to  hold  it  as  his  own;  but  with  the  agree- 
ment that  Lucas  might  purchase  it  by  paying  the  money  it 
cost,  within  two  years.  It  is  true,  that  several  witnesses  tes- 
tified they  heard  plaintiff  in  error  say  that  he  had  loaned  Lucas 
money;  or  that  Lucas  owed  him  money.  This  testimony  is 
loose  and  indefinite  in  its  character,  and  at  most,  can  only  cre- 
ate a  doubt  as  to  the  true  character  of  the  transaction.  It  by 
no  means,  when  considered  in  connection  with  the  other  evi- 
dence in  the  case,  proves  it  to  have  been  a  mortgage. 
[469*]  The  papers,  on  their  face,  show  a  purchase  and  resale, 
and  this  evidence,  as  we  think,  does  not  overcome  the 
proof  they  afford  of  such  a  transaction. 

Nor  does  the  circumstance  that  defendant  in  error  conveyed, 

as  apart  of  the  transaction,  to  plaintiff  in  error  other  property, 

prove  that  it  was  designed  as  a  loan.     Lucas  was  pressed,  and 

desired  to  save  his  homestead,  and  was,  no  doubt,  willing  to 
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convey  the  other  property,  of  perhaps  small  value,  and  permit 
plaintiff  in  error  to  purchase  the  certificate  of  sale,  if  he  could 
repurchase  it  of  him,  on  the  time  stipulated.  The  papers  af- 
ford evidence  of  a  purchase  and  resale,  and  it  is  necessary,  to- 
change  the  effect  of  the  transaction  to  that  of  a  mortgage,  that 
such  evidence  should  be  overcome  by  testimony  showing  that 
it  was  not  designed  to  be  a  sale.  And  having  purchased  the 
certificate,  plaintiff  in  error  succeeded  to  all  the  rights  to  the 
eighty  acre  tract  which  Noble  acquired  by  his  purchase. 

The  facts  of  this  case  are  essentially  the  same  as  those  in  the 
case  of  Welder  v.  Clark,  27  111.,  251.  It  there  appeared  that 
Weider  had  purchased  a  tract  of  land  from  one  Moore,  and  had 
agreed  to  make  future  payments;  had  entered  into  possession 
and  resided  upon  the  same  with  his  family.  But  being  unable 
to  meet  the  payments,  and  being  anxious  to  purchase  other 
property  which  belonged  to  Clark,  Weider  agreed  that  if  Clark 
would  purchase  of  Moore,  and  pay  the  money,  and  would  sell 
the  land,  with  others,  to  him,  that  he  would  pay  Clark  the 
money  agreed  upon,  and  receive  the  deed  from  him.  The  ar- 
rangement was  made,  and  the  homestead  act  was  relied  upon 
to  defeat  Clark's  recovery.  It  was  there  held,  that  it  was  not 
a  loan  by  Clark,  but  that  "Weider  owed  it  as  purchase-money. 
There  as  here,  it  was  claimed  by  the  purchaser,  that  he  had 
borrowed  the  money,  and  paid  off  the  incumbrance;  but  it  was 
held  to  be  purchase  money.  No  difference  is  perceived,  in 
principle,  between  these  cases. 

What,  then,  were  Noble's  rights  in  this  eighty  acre  tract? 
He  had  foreclosed,  under  a  mortgage  executed  long  before  the 
homestead  law  was  enacted.  It  is  true  that  he  also  foreclosed, 
at  the  same  time  and  in  the  same  suit,  a  junior  mortgage  on 
the  same  property,  which  was  given  after  the  adoption 
of  that  act.  *But  the  sale  having  been  made  in  satis-  [470*] 
faction  of  that  mortgage  as  well  as  the  other,  and  de- 
fendants in  error  having  failed  to  redeem  from  the  sale  on  the 
elder  mortgage,  it  passed  a  title  free  from  all  claim  to  the 
homestead  exemption.  If  the  junior  mortgage  had  not  been 
foreclosed,  and  a  sale  made  under  a  foreclosure  of  the  elder 
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mortgage,  no  person  would  doubt  that  the  sale  would  have 
been  free  from  all  cJaims  of  a  homestead  exemption.  Then, 
as  it  was  sold  under  the  prior  mortgage,  and  free  from  sucli  a 
claim,  we  are  unable  to  perceive  how  the  foreclosure  of  a  mort- 
gage, which  was  subject  to  the  homestead  exemption,  could  in 
any  manner  affect  the  rights  of  the  holder  of  the  prior  mort- 
gage or  those  purchasing  under  it.  Had  the  money  necessary 
to  redeem  from  the  sale  under  the  decree  forclosino:  the  elder 
mortgage  been  tendered,  and  the  homestead  right  claimed  un- 
der the  junior  mortgage,  a  very  different  question  might  have 
been  presented. 

Had  the  exemption  expired  and  no  assignment  been  made, 
then  Noble  would  have  acquired  the  title  free  from  all  home- 
stead claim.  And  plaintiff  in  error,  having  purchased  the  cer- 
tificate of  sale  under  that  foreclosure,  he  can  be  in  no  worse 
condition  than  Noble,  but  was  substituted  to  all  of  his  rights. 
This  disposes  of  the  questions  relating  to  the  eighty  acre  tract. 
And  as  the  forty  acre  piece  of  timber  was  not  adjoining  the 
other  tract,  or  used  and  occupied  as  a  homestead,  it  was  clearly 
subject  to  sale.  In  fact  no  question  is  made  with  reference 
to  it. 

Then,  did  the  omission  to  insert  a  formal  release  in  the  deed 
conveying  the  two  acre  tract,1  give  defendants  in  error  the  right, 
after  the  decree  was  passed,  to  pay  the  money,  or  on  default, 
that  it  should  be  sold,  and  a  sale  made,  and  a  redemption 
passed  without  any  claim  of  such  a  right,  estop  Lucas  from 
asserting  the  right  in  this  proceeding?  This  transaction  took 
place,  after  the  adoption  of  the  homestead  law  of  1851,  and  it 
authorized  the  husband  to  relinquish  the  right,  independent  of 
any  action  on  the  part  of  the  wife.  And  under  that  law  she 
was  invested  with  no  such  right  during  the  lifetime  of  her  hus- 
band. At  his  death  she  could  for  the  first  time  be- 
[471*]  come  invested  with  the  ^right.  It  is,  however,  different 
under  the  amendatory  act  of  1857,  as  it  casts  the  right 
jointly  upon  the  husband  and  wife. 

Under  the  former  law  the  husband  could  have  released  the 

,rThis  tract  adjoined  the  eighty  acre  tract  and  was  occupied  with  it. 
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right  by  a  formally  executed  instrument,  but  there  is  no  pre- 
tense that  such  is  the  case  in  this  controversy.  In  the  case  of 
Sinitfi  v.  Marc,  26  111.,  150,  it  was  said,  to  subject  the  home- 
stead to  a  forced  sale  under  process  from  a  court  of  law  or 
equity,  there  should  be  a  formal  release  of  the  right  to  claim 
the  exemption.  And  this  is  the  language  of  the  statute,  which 
expressly  declares  that  it  shall  not  be  subject  to  such  sale. 
Nor  does  the  statute  require  the  right  to  be  claimed,  to  pre- 
vent a  sale.  The  exemption  is  created  by  law,  and  not  by  the 
act  of  the  parties.  It  has  not  provided  that  the  homestead 
shall  only  be  exempt  from  a  forced  sale  in  case  the  defendant 
claims  the  right;  but  the  statute  prohibits  the  sale,  unless  the 
right  is  released  in  the  mode  it  has  prescribed.  Then,  what 
was  the  effect  of  the  order,  taking  the  bill  as  confessed,  and 
rendering  a  decree  that  the  lands  should  be  sold  to  pay  the 
purchase  money  to  plaintiff  in  error?  The  default  admitted 
the  truth  of  the  allegations  of  the  bill,  and  nothing  more. 
That  bill  contained  no  allegation  that  the  premises  were  not 
subject  to  the  homestead  exemption,  hence  there  was  no  ad- 
mission that  the  defendant  Lucas  had  no  right  to  insist  upon 
such  an  exemption.  Nor  can  the  fact  that  Lucas  failed  to 
claim  the  right  before  the  master  made  his  sale  affect  his 
rights.  It  was  the  duty  of  the  purchaser  at  the  master's  sale 
to  know  whether  the  exemption  existed.  This  is  open  and 
visible,  and  as  easily  known  by  one  person  as  another,  because, 
to  be  a  homestead,  the  debtor  or  his  family  must  reside  upon 
the  premises,  and  that  fact  may  be  readily  and  certainly  known 
by  the  purchaser.  It  then  follows  that  the  two  acre  tract  was 
improperly  sold,  and  the  decree  setting  aside  the  sale  was 
proper,  but  the  court  erred  in  finding  and  decreeing  that  the 
eighty  acre  tract  was  subject  to  the  homestead  exemption.  The 
decree  is  therefore  modified  so  far  as  it  relates  to  that  tract, 
so  as  to  dissolve  the  injunction  restraining  plaintiff  in 
error  from  executing  his  writ  of  possession  for  the  [472*] 
same.  But  the  decree  is  affirmed  so  far  as  it  enjoins 
plaintiff  in  error  from  executing  his  writ  of  possession  for  the 
two  acre  tract.  Decree  modified. 

397 


472  SPEINGFIELD, 


Tolman  vs.  Race. 


William  O.  Tolman  vs.  Augustus  Eace. 

Kbw  Trials  :     Verdict  against  the  evidence. 

Where  the  evidence  heard  in  the  court  below  is  conflicting  and  contra- 
dictory, and  there  is  evidence  to  support  the  verdict,  and  there  are  no 
improper  rulings,  the  appellate  court  will  not  disturb  the  verdict  or 
finding  in  the  court  below,  on  the  facts  alone,  unless  such  verdict  or 
finding  is  manifestly  against  the  weight  of  the  evidence.1  French  v* 
Lowry,  19  111.,  158;  Bush  v.  Kindred,  20  id.,  93;  Carpenter  v.  Ambro 
son,  id.,  170;  Goodell  v.  Woodruff,  id.,  191. 

Appeal  from  Circuit  Court  of  Greene  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
David  A.  Smith,  for  appellant.     Morrison  <&  Ejpler,  and 
J.  W.  English,  for  appellee. 

[477*]  *Bkeese,  J.  This  was  an  action  of  ejectment  in  the 
Greene  circuit  court,  and  brought  here  after  a  verdict 
and  judgment  for  the  defendant,  by  agreement,  on  a  bill  of 
exceptions. 

No  question  of  law  is  presented  in  the  case,  the  only  error 
assigned  being  the  refusal  of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial. 

The  question  presented  on  the  trial  below  was  one  of  bound- 
ary between  adjoining  quarter  sections  of  land,  and  that  de- 
pending on  the  location  of  a  certain  corner,  on  which  much 
testimony  was  given  on  both  sides.  It  was  somewhat  conflict- 
ing in  its  nature,  as  it  ever  will  be  in  cases  of  this  kind.  It 
is  the  peculiar  province  of  a  jury  to  weigh  evidence,  and  recon- 
cile it,  if  possible;  or  if  that  cannot  be  done,  then  to  decide 
according  to  the  weight  of  the  evidence,  as  it  may  appear  to 
them.  They  have  so  done  in  this  case,  and  we  cannot  say 
their  verdict  is  so  manifestly  against  the  evidence  as  to  justify 
this  court  in  setting  it  aside.  Where  there  are  no  improper 
rulings,  and  not  always  then,  this  court  will  not  disturb  a  ver- 
dict on  the  facts  alone,  unless  the  finding  is  clearly  wrong. 
French  v.  Lowry,  19  111.,  158. 

1  See  Chicago  &  R.  I.  R  R.  Co.  v.  Hutchins,  34  111.,  108  and  note. 
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There  is  evidence  to  support  this  verdict,  and  of  [478*] 
6tron£  character,  and  we  have  said,  in  such  case  we 
will  not  disturb  it,  unless  it  is  manifestly  against  its  weight. 
Bush  v.  Kindred,  20  111.,  93.     This  we  cannot  say  is  the  case. 

We  have  also  said  that  conflicting  testimony  is  to  be  weighed 
by  the  jury,  and  unless  some  gross  wrong  is  perpetrated  by  the 
jury,  the  verdict  will  not  be  disturbed.  Carpenter  v.  Ambro- 
son,  20  111.,  170 ;  and  again  in  Goodell  v.  Woodruff,  20  111., 
191,  unless  a  verdict  is  manifestly  against  the  weight  of  evi- 
dence, it  will  not  be  disturbed.  Numerous  other  cases  to  the 
same  effect  might  be  cited. 

The  southwest  corner  of  the  southeast  quarter  of  thirty-one, 
was  not  lost,  as  was  proved  by  several  witnesses,  and  it  was 
established,  where  it  now  is,  by  the  positive  testimony  of  Gr.  C. 
Richards,  who  assisted  in  surveying  the  quarter,  to  ascertain 
this  very  corner,  twenty-five  years  ago,  and  who  states  that 
the  original  fence  on  the  west  side  has  not  been  moved  further 
east  at  the  south  end  of  the  line. 

The  corner  not  being  lost,  the  appellant's  doctrine  of  divis- 
ion by  fellowship  proportion,  where  there  is  a  surplus,  can 
have  no  application. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Sidney  Kidder  and  Oscar  B.  Kidder  vs.  Frederick  Aholtz. 

Decree:  Variance  of  from  pleadings;  clerical  errors  not  fatal. 
Where,  in  a  petition  for  a  mechanic's  lien,  it  was  alleged  that  when  K. 
bought  of  G.,  he  had  notice  of  petitioner's  lien,  and  retained  in  his 
own  hands  $1,700  as  indemnity  against  it;  and  the  finding  of  the  de- 
cree was  that  K.  reserved  of  the  purchase  money  from  him  due  to 
R.,  etc.,  another  defendant,  which  was  assigned  for  error  as  a  vari- 
ance: Held,  that,  it  being  evident  that  the  introduction  of  the  name 
of  R.  instead  of  G.  was  a  mere  clerical  error,  all  the  pleadings  show- 
ing that  K.  purchased  of  G.,  there  was  no  error. 

Practice  in  Mechanics'  Lien  Cases  :    Preserving  the  evidence.1 

Although  proceedings  for  the  enforcement  of  a  mechanic's  lien  are  in 

1  See  Waugh  v.  Robbins,  33  111.,  182,  and  note. 
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the  main  of  a  chancery  character,  yet  the  practice  has  never  obtained 
of  preserving  the  evidence  in  the  record  as  a  necessary  support  of 
the  decree,  and  the  party  complaining  of  the  verdict  must  preserve 
the  evidence  in  the  record,  otherwise  it  will  be  presumed  the  finding 
is  correct. 

Same  :  What  estate  to  be  sold. 
In  proceedings  to  enforce  a  mechanic's  lien,  the  court  generally  may,  if 
it  sees  proper,  direct  the  sale  of  the  estate  of  all  parties  having  an 
interest  in  the  premises;  but  it  is  not  obliged  to  do  so,  and  the  better 
practice  is,  not  to  do  so,  if  the  objects  of  the  statute  can  be  obtained 
by  decreeing  a  sale  of  the  interest  of  those  parties  only,  against 
whose  interest  the  lien  equitably  attaches. 

Same  :  Same. 
"Where  I.  sold  (without  conveying)  a  tract  of  land  to  G.,  and  G.  sold  to 
R.,  and  R.  sold  to  McK.,  under  a  contract  with  whom  plaintiff  built 
the  house  for  which  a  lien  is  claimed;  and  McK.  forfeited  his  con- 
tract  to  R.,  and  R.  forfeited  his  contract  to  G.,  who  sold  to  K.,  who 
reserved  from  the  purchase  money  a  sum  sufficient  to  indemnify  him- 
self against  a  lien  claimed  by  plaintiff:  Held,  that  K.  could  not  ob- 
ject to  a  decree  establishing  a  lien  and  directing  a  sale  for  its  en- 
forcement, of  the  interest  acquired  by  him  in  the  land. 

Error  to  Circuit  Court  of  Macon  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Nelson  db  Roby,  for  plaintiffs  in  error.     S.  G.  Malone,  for 
defendant  in  error. 

[479*]  "^Lawrence,  J.  This  was  a  petition  for  a  mechan- 
ic's lien,  filed  by  the  defendant  in  error  against  the 
plaintiffs  in  error  and  others.  It  sets  forth  that  the  trustees 
of  the  Illinois  Central  Railroad  sold  (without  conveying)  a 
certain  tract  of  land  to  one  Galloway;  that  Galloway  sold  to 
one  Rea;  that  Rea  sold  to  one  McKinney;  and  that  defendant 
in  error,  under  a  contract  with  McKinney,  built  a  house  upon 
the  land. 

McKinney  does  not  answer.  Rea  answers,  setting  up  that 
he  bought  the  land  of  Galloway,  and  sold  to  McKinney,  but 
that  McKinney  forfeited  his  contract  to  him,  and  he  forfeited 
his  own  to  Galloway,  whereby  the  land  reverted  to  the  latter. 

The  Kidders  answer,  setting  up  a  purchase  from  Galloway, 
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and  admitting  nothing  as  to  the  building  of  the  house  by 
Aholtz  for  McKinney. 

*The  trustees  of  the  railroad  answer,  claiming  the  [480*] 
legal  title. 

Galloway  answers,  setting  up  the  purchase  of  the  land  by 
himself  from  the  trustees;  the  sale  to  Rea;  the  forfeiture  of 
his  contract  by  the  latter;  the  resale  of  the  land  by  himself  to 
the  Kidders,  and  the  assignment  of  their  notes  to  the  trustees. 

All  the  answers  are  unsworn,  and  disclaim  all  knowledge  of 
the  contract  for  the  building  of  the  house. 

Aholtz  filed  a  supplemental  petition,  alleging  that  when  the 
Kidders  bought  of  Galloway,  they  had  notice  of  the  petition- 
er's lien,  and  retained  in  their  own  hands  $1,700,  as  indemnity 
against  it,  and  that  they  still  retain  it.  The  Kidders  an- 
swered, denying  these  allegations. 

These  are  the  pleadings,  so  far  as  they  are  material.  A 
jury  was  waived,  and  the  court  heard  the  case  and  decreed  that 
the  petitioner  have  a  lien  on  the  premises  as  against  the  in- 
terest of  defendants,  McKinney  and  the  Kidders,  and  that,  in 
default  of  payment,  their  interest  be  sold,  with  privilege  of 
redemption.  The  interests  of  the  other  defendants  are  not 
affected  by  the  decree.  The  decree  recites  that  "  it  appears, 
from  the  evidence,  that  the  defendants,  Sidney  Kidder  and 
Oscar  B.  Kidder,  purchased  the  real  estate  described  in  the 
petition,  and  reserved  and  kept  of  the  purchase  money  from 
them  due  to  William  Bea,  one  of  the  defendants  herein,  in 
their  hands,  for  the  purpose  of  paying  off  the  petitioner's  lien 
for  materials  and  labor  in  erecting  the  house  and  building,  in 
the  petition  mentioned  and  described,  a  sum  exceeding  in 
amount  the  sum  due  to  petitioner." 

It  is  assigned  for  error  by  the  plaintiffs  in  error,  S.  and  O. 
B.  Kidder,  who  are  the  only  parties  complaining  of  the  decree, 
that  the  finding  of  the  decree  that  the  Kidders  "  reserved  of 
the  purchase  money  from  them  due  to  William  Rea,"  is  an 
essential  variance  from  the  allegation  of  the  amended  petition, 
that  the  reservation  was  made  from  purchase  money  due  Gal- 
loway. It  is  quite  evident  that  the  introduction  in  the  decree 
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of  the  name  of  the  defendant  Rea,  instead  of  that  of  Galloway, 
is  a  mere  clerical  error.    All  the  pleadings  show  that  the  Kid- 

ders  purchased  of  Galloway.     There  is  no  controversj' 
[481*]  on  that  *point.     The  meaning  of  the  decree,  when  read 

in  connection  with  the  supplemental  petition  and  an- 
swers, is  unmistabable. 

It  is  also  urged  that  the  proof  should  be  preserved  in  the  rec- 
ord, in  order  to  support  the  decree,  and  that  it  nowhere  appears, 
by  recital  in  the  decree  or  otherwise,  that  the  house  was  erected 
under  the  contract  set  out  in  the  petition.  But  a  contrary  rule 
has  been  held  in  Kelly  v.  Chapman,  13  111.,  530,  as  applica- 
ble to  proceedings  under  the  mechanic's  lien  law.  It  is  there 
held  that  the  party  complaining  of  the  verdict  must  preserve 
the  evidence.  While  the  court  has  always  held  this  proceed- 
ing to  be  in  the  main  of  a  chancery  character,  yet  the  practice 
has  never  obtained  of  preserving  the  evidence  in  the  record  as 
a  necessary  support  of  the  decree.  The  decision  in  Kelly  v. 
Chapman,  above  quoted,  is  cited  in  Ross  v.  Deer,  18  111.,  246, 
and  its  ruling  again  laid  down  in  the  same  language.  The 
court  again  say,  that  the  party  conrplaining  of  the  verdict 
must  preserve  the  evidence.  It  must  be  considered  as  the 
settled  doctrine  of  the  court  that  proceedings  under  the  lien 
law  are,  in  this  respect,  unlike  other  chancery  proceedings. 
This  statute,  from  its  first  enactment,  authorized  oral  evi- 
dence, and  the  court,  in  Boss  v.  Deer,  referred  to  that  as  a 
common  law  mode  of  trial.  When  the  law  was  passed  author- 
izing oral  testimony  in  ordinary  chancery  proceedings,  the 
court  required,  as  a  general  rule,  that  the  facts  as  found  by 
the  master  or  court,  or  the  evidence  establishing  the  facts, 
should  appear  upon  the  record,  in  order  to  sustain  the  decree. 
This  decision  was  first  made  in  White  v.  Morrison,  11  111., 
361,  and  has  ever  since  been  adhered  to,  except  in  certain  st  it- 
utory  proceedings  of  a  chancery  character.  In  reference  to 
the  statute  of  liens,  a  different  rule  has  been  adopted  in  the 
two  cases  above  cited,  for  the  purpose  of  adhering  to  what 
was  understood  to  have  been  an  established  practice,  and  of 
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preventing  the  mischiefs  which  would  have  followed  a  decis- 
ion holding  such  practices  to  have  been  illegal. 

In  the  case  at  bar  there  was  no  jury,  as  in  the  cases  cited, 
but  the  parties,  by  consent,  submitted  the  issues  to  the  court, 
and  the  evidence  not  being  preserved  in  the  record,  we 
must  ^presume  its  finding  to  be  correct.  What  that  [482*] 
finding  was,  is  manifest  from  the  decree.  That  states 
the  amount  due  the  petitioners,  and  makes  it  a  lien  upon  the 
interest  of  the  Kidders  and  McKinney  in  the  land.  We  must 
presume  there  was  evidence  offered  that  the  debt  accrued  un- 
der the  contract  set  out  in  the  petition.  In  the  case  in  13  111., 
the  jury  simply  found  the  amount  due,  and  the  court  ordered 
the  lien  to  attach.  That  is  precisely  what  the  court  has  found 
in  this  case  —  not,  it  is  true,  in  so  many  words,  for  the  decree 
is  not  very  technically  drawn,  but  in  substance,  inasmuch  as 
it  orders  the  payment  to  the  petitioner  of  $996,  and  that  in 
default  thereof,  the  interest  of  the  Kidders  and  McKinney  be 
sold. 

It  is  also  assigned  for  error  that  the  decree  directs  the  sale 
of  the  interest  of  a  part  of  the  defendants,  and  does  not  define 
that  of  any  of  the  parties.  The  objection  is  not  well  taken. 
It  is  true,  in  proceedings  of  this  character,  the  court  generally 
may,  if  it  see  proper,  direct  the  sale  of  the  estate  of  all  parties 
having  an  interest  in  the  premises.  But  it  is  under  no  obli- 
gations to  do  so,  and  the  better  practice  is,  not  to  do  so,  if  the 
objects  of  the  statute  can  be  attained  by  decreeing  a  sale  of 
the  interest  of  those  parties  only,  against  whose  interest  the 
lien  equitably  attaches.  In  the  case  before  us,  if  the  peti- 
tioner is  content  to  take  a  decree  against  the  interest  of  the 
Kidders  and  McKinney  only,  they,  at  least,  should  not  com- 
plain. McKinney  contracted  the  debt,  and  his  interest  in  the 
land  has  passed  to  the  Kidders.  He  is  not  resisting  the  de- 
cree. The  Kidders,  in  purchasing,  reserved  the  money  to  dis- 
charge this  identical  lien,  and  it  does  not  lie  in  their  mouth  to 
object  that  a  decree  for  its  payment  should  be  made  a  lien 
upon  the  interest  they  have  acquired  in  the  land.     Their  re- 
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lations  to  the  railway  trustees  or  to  Galloway,  the  only  per- 
sons besides  themselves  who  have  an  interest  in  the  land,  are 
in  nowise  disturbed.     The  substance  of  the  decree  is,  simply, 
that  the  Kidders  have  certain  moneys  in  their  hands  which 
should  be  paid  to  Aholtz,  and  their  estate  in  this  land  is  or- 
dered to  be  sold  for  its  payment.     The  record  shows 
[483*]  that  McKinney  and  Rea  have  no  interest  remaining 
.    in  the  land,  and  no  object  was  to  be  attained  in  ascer- 
taining the  respective  interests  of  the  trustees  or  of  Galloway, 
Decause  their  rights  are  not  affected. 
Decree  affirmed. 


J.  H.  Hall  vs.  J.  K.  Reber. 

Justices  of  the  Peace  :  May  take  case  under  advisement  for  a  definite 
time. 
While  a  justice  of  the  peace  can  not  take  a  case  under  advisement  in- 
definitely,  he  can,  like  any  other  court,  after  the  evidence  and  argu- 
ments of  counsel  are  closed,  adjourn  the  case  for  some  fixed  and 
reasonable  time  to  enable  him  to  reflect  upon  the  evidence  or  exam- 
ine the  law,  without  thereby  losing  jurisdiction  of  the  case.  It  is 
merely  necessary  that  the  adjournment  be  for  a  definite  time,  and  be 
announced  in  open  court.  Harrison  v.  Chipp,  25  111.,  575,  579,  ex- 
plained. 

Error  to  Circuit  Court  of  Christian  County. 

This  cause  was  originally  brought  before  a  justice  of  the 
peace,  and  an  appeal  having  been  taken  from  his  judgment  to 
the  circuit  court,  the  circuit  court,  on  defendant's  motion, 
dismissed  the  same. 

Stuart,  Edwards  dh  Brown,  for  plaintiff  in  error.  John 
E.  Rosette,  for  defendant  in  error. 

Lawrence,  J.  It  is  a  misconception  of  the  case  of  Harri- 
son v.  Chipp,  25  111.,  579,  to  suppose  that  the  court  designed 
to  decide  anything  further  than  that  a  justice  of  the  peace 
can  not  take  a  case  under  advisement  indefinitely.  He  can 
unquestionably,  like  any  other  court,  after  the  evidence  and 
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arguments  of  counsel  are  closed,  adjourn  the  case  for  some 
fixed  and  reasonable  time,  to  enable  him  to  reflect  upon  the 
evidence  or  examine  the  law.  It  is  merely  necessary 
that  the  adjournment  should  be  for  a  ^definite  time,  [484*] 
and  should  be  announced  in  open  court,  that  the  parties 
may  be  present  at  the  decision,  in  order  to  take  such  steps  for 
the  protection  of  their  interests  as  they  deem  proper.  In  the 
case  of  Harrison  v.  Ohipp  there  was  an  indefinite  postpone- 
ment. In  the  case  at  bar,  it  was  for  a  definite  and  reasonable 
time. 

Judgment  reversed. 


James  Mix  vs.  David  White. 


Pleading  and  Evidence  :    No  proof  without  a  corresponding  allegation. 
Matters  not  alleged  by  a  defendant  in  chancery  in  his  pleadings  cannot 
be  proved  by  him. 

Abscission  of  Contracts  :    Character  of  evidence  to  establish. 
To  establish  an  agreement  to  rescind  or  abandon  a  contract,  the  evidence 
should  be  reasonably  clear  and  definite,  and  at  least  satisfy  the  mind 
that  such  was  the  intention  of  the  parties.    Evidence  which  merely 
raises  a  doubt  is  unsufficient. 

Mortgage  :  Authority  by  one  joint  owner  to  another  holding  the  title,  to  sell, 
is  not  a  mortgage. 
Where  M.  &  W.  entered  into  an  agreement  to  purchase  government  lands, 
sell  them  on  speculation,  and  divide  the  profits,  and  for  the  purpose 
of  raising  a  capital,  bills  were  drawn  by  the  parties  and  negotiated, 
and  lands  entered  therewith  in  M.'s  name,  each  of  the  parties  being 
equally  interested  therein,  and  equally  liable  for  the  money  raised 
for  their  purchase ;  and  subsequently,  the  bills  being  unpaid,  M.  con- 
veyed the  lands  to  W.,  who  was  to  pay  all  the  bills,  authorizing  him, 
in  a  separate  agreement,  if  he  could  sell  the  lands  within  sixty  days, 
so  as  to  pay  M.  $1,000  profit  over  and  above  all  expenses,  including 
said  bills,  to  do  so ;  but  if  not  sold  within  sixty  days,  the  lands  to  be 
held  by  W.  on  joint  account,  and  be  disposed  of  as  they  might  after- 
wards agree,  the  agreement  containing  this  authority  being  recorded: 
Held,  that  this  transaction  was  neither  in  form  nor  by  operation  of 
law  a  mortgage  to  M.  to  secure  the  payment  to  him  of  $1,000,  nor  a 
sale  by  M.  to  W.,  but  was  simply  a  license  or  power  for  W.  to  sell 
M.'s  interest  upon  the  terms  and  within  the  time  specified,  and  if  not 
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thus  sold  the  power  ceased;  and  that  after  executing  the  agreement 
M.  retained  the  same  interest  in  the  lands  that  he  previously  held. 
Joint  Ownership  of  Land:  Power  of  the  owner  holding  the  legal  title. 
"When  the  legal  title  to  lands  bought  on  joint  account  is  held  by  one  of 
the  coowners,  the  mere  fact  that  bills  of  exchange  given  by  them  to 
raise  the  purchase  money  thereof  are  unpaid,  will  not  authorize  the 
party  holding  the  legal  title  to  sell  without  the  consent  of  his  co- 
owner.  It  seems,  however,  that  in  such  case  the  party  holding  the 
legal  title  would  hold  the  interest  of  his  coowner  as  security  against 
his  liability  to  pay  the  bills  given  for  the  purchase  money. 

Bona  Fide  Purchasers  :  Of  land  owned  jointly,  but  the  title  to  which  is 
held  by  one  only. 
Where  the  legal  title  to  land  purchased  on  joint  account  is  held  by  one 
of  the  coowners,  and  the  interest  of  the  other  coowner  does  not  ap. 
pear  of  record,  bona  fide  purchasers,  without  notice,  and  attaching 
creditors  of  the  party  holding  the  legal  title  will  be  protected  as 
against  the  other  coowner. 

Same  :  Same. 
So,  where  the  legal  title  is  held  by  one  of  the  coowners,  and  their  inter- 
ests in  the  lands  are  denned  by  written  agreement  authorizing  the 
holder  of  the  title  under  certain  conditions  and  within  a  limited  time 
to  sell  the  lands,  bona  fide  purchasers  from  and  attaching  creditors  of 
the  holder  of  the  title,  within  the  limited  time,  or  thereafter  and  be- 
fore the  agreement  is  recorded,  will  be  protected;  but  after  the  agree- 
ment is  recorded,  such  purchasers  and  creditors  take  subject  to  the 
rights  of  the  coowner  in  the  premises. 

Joint  Ownership  :  Equitable  rights  of  coowners  where  the  holder  of  the  ti- 
tle has  sold  part  of  the  land  to  bona  fide  purchasers. 
Where  M.  &  W.  entered  lauds  in  the  name  of  M.,  with  money  borrowed 
by  the  two  parties,  and  M.  subsequently  conveyed  the  lands  to  W., 
and  an  agreement  in  writing  was  entered  into  between  them  that  VV" 
was  to  pay  the  debts  incurred  in  the  purchase  of  the  lands,  and  was 
authorized,  if  he  could  sell  the  lands  within  sixty  days,  so  as  to  pay 
M.  $1,000  over  and  above  the  purchase  money  and  all  the  expenses, 
etc.,  to  do  so;  but  if  not  sold  within  sixty  days,  the  lands  were  to  be 
held  by  W.  on  joint  account;  and  after  a  part  of  the  lands  had  been 
sold  to  bona  fide  purchasers,  and  after  the  expiration  of  the  sixty  days, 
the  agreement  was  recorded :  Held,  on  a  bill  for  a  specific  performance 
of  the  agreement  between  the  coowners,  that  M.  was  entitled  to  one-half 
of  the  lands  remaining  unsold,  after  the  agreement  was  placed  on 
record ;  but  that,  if  the  bills  given  for  the  purchase  money  were  paid 
out  of  the  proceeds  of  sales  of  the  lands,  then  the  lands  thus  sold 
should  be  deducted,  as  it  was  but  equitable  that  M.  should  contribute 
his  full  share  to  the  payment  of  these  debts;  or  if  W.,  out  of  his  own 
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means,  paid  the  bills,  then  M.  should  contribute  his  proportion 
towards  their  payment;  and  if  he  retained  one-half  the  lands,  that  he 
should  pay  one-half  of  the  debt,  or  in  the  same  proportion. 

Error  to  Circuit  Court  of  Macon  County. 

Bill  for  the  specific  performance  of  a  contract,  filed  by 
plaintiff  in  error  against  defendant  in  error. 

The  contract,  which  was  dated  September  16,  1854,  and  re- 
corded December  26,  1855,  recited  the  making,  on  March  14, 
1854,  of  two  bills  of  exchange  for  $5,500  and  $5,000,  respect- 
ively, both  payable  in  four  months,  and  indorsed  by  White, 
Cunningham  &  Co.,  the  former  of  which  was  drawn  by  White 
upon  and  accepted  by  Mix,  and  the  latter  drawn  by  Mix  and 
accepted  by  White;  the  agreement  of  White  that  the  paper 
upon  which  Mix  was  or  might  become  liable  by  renewals  there- 
of should  be  paid  by  him,  White;  that  7,582.72  acres  of  land 
in  Yermillion  county,  Illinois,  bought  with  the  money  raised 
on  said  bills,  had  on  the  date  of  said  contract  been  conveyed 
by  Mix  to  White.  The  agreement  authorized  White,  if  the 
lands  could,  within  sixty  days,  be  sold  by  him  for  a  sum  suffi- 
cient to  pay,  in  excess  of  all  expenses,  interest,  etc.,  including 
said  bills,  the  sum  of  $1,000  profit  to  Mix,  to  so  sell  them; 
but  in  case  of  a  sale  not  being  made  within  sixty  days,  White 
was  to  hold  the  lands  for  their  joint  account,  subject  to  such 
disposition  as  they  should  afterwards  agree  upon. 

At  the  October  term,  1856,  of  the  court  below,  the  bill, 
which  was  filed  at  the  preceding  May  term,  was  amended  by 
setting  up  the  insolvency  of  White,  and  the  execution  by  him 
to  Dunn,  Walker  &  Freeman,  of  an  assignment  of  all  his 
property,  for  the  benefit  of  his  creditors,  in  which  said  lands 
were  included.  In  the  answer  of  the  said  assignees,  who  were 
made  defendants,  the  execution  of  said  agreement  was  admit- 
ted, as,  also,  that  White  did  not  sell  any  of  said  lands  within 
sixty  days  from  the  date  thereof;  but  a  subsequent  sale  by 
White  of  a  portion  thereof  was  alleged  in  the  answer,  though 
tho  amount  received  therefrom  was  alleged  to  be  less  than  the 
original  purchase  money  with  interest.     It  was  also  insisted 
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in  the  answer  that  under  said  agreement  all  that  Mix  was  en- 
titled to  receive  was  the  sum  of  $1,000  and  interest  thereon. 

A  further  amendment  was  also  made  to  the  bill,  at  the 
April  term,  1857,  whereby  certain  of  White's  creditors,  who 
were  made  defendants,  were  alleged,  since  the  filing  of  the 
bill,  to  have  levied  attachments  upon  his  interest  in  said  lands. 

A  cross-bill  was,  on  November  5, 1858,  filed  against  Mix  by 
the  assignees  and  said,  creditors,  alleging  Mix's  acquiescence 
in  the  disposition  made  by  White  of  said  lands,  and  his  long 
treatment  of  them  as  White's,  and  waiver  of  all  claims  thereto, 
and  claiming  an  account  from  White  of  said  $1,000  specified 
in  the  contract. 

All  the  material  averments  of  the  cross-bill  were  denied  by 
Mix  in  his  answer,  and  a  replication  filed  thereto. 

Part  of  said  lands,  as  it  appears,  were  conveyed  by  White  to 
T.  J.  Morton,  as  security  for  a  debt,  but  were  subsequently  re- 
conveyed  upon  the  payment  of  the  same.  There  was  testimony 
by  McCrea,  that  about  March  15  or  20,  1856,  Mix  and  White 
had  a  settlement,  in  relation,  as  witness  thought,  to  their  deal- 
ings in  connection  with  this  land,  and  by  which  Mix  was  to  be 
paid  $1,000  in  settlement  of  the  transaction. 

On  the  hearing  in  the  court  below,  a  decree  was  rendered 
for  the  complainant  for  the  sum  of  $1,460.70;  and  error  is 
brought  by  the  complainant. 

C.  Beckwiih,  for  plaintiff  in  error.  A.  J.  Gallagher,  for 
defendant  in  error. 

[487*]  *Walkee,  C.  J.  There  is  no  allegation  in  the  cross- 
bill or  answers  to  the  original  bill  that  a  settlement  had 
been  made,  or  that  the  contract  had  been  abandoned  by  the 
parties.  The  want  of  such  an  averment  in  the  pleadings  is 
sufficient  to  exclude  McCrea's  evidence  as  to  a  settlement  from 
consideration  in  the  case,  as  there  is  no  averment  in  the  plead- 
ings that  there  had  been  a  settlement,  even  if  his  evidence  was 
clear  and  explicit.  But  when  it  is  examined,  it  is  found  that 
he  only  gives  his  impressions  of  what  was  said  and  done,  with 
but  few  facts.  He  admits  that  he  only  heard  a  part  of  the 
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conversation,  and  that  he  may  have  received  his  impressions 
of  the  conversation  from  White.  Taken  altogether,  it  is  too 
loose  and  unsatisfactory  to  establish  an  agreement  to  waive 
or  abandon  the  contract.  To  have  that  effect,  evidence  should 
be  reasonably  clear  and  definite,  and,  at  least,  satisfy  the  mind 
that  such  was  the  intention  of  the  parties.  But  this  evidence 
falls  far  short  of  such  weight.  At  most,  it  but  raises  a  doubt 
whether  Mix  designed  to  give  up  all  claims  to  the  lands  and 
receive  one  thousand  dollars  in  lieu  of  his  interest  in  them. 

It  is,  however,  insisted  that  the  agreement  of  the  16th  of 
September,  1854,  although  not  in  terms,  is  in  law  a  transfer 
of  all  the  rights  of  Mix  in  the  lands,  to  White,  and  operates 
as  a  mortgage  to  secure  the  payment  of  one  thousand  dollars 
to  him.  Not  being  a  mortgage  in  form,  we  must  look  beyond 
the  agreement  itself  to  determine  whether  it  is  different 
from  what  it  purports  to  be.  From  the  evidence,  we  [488*] 
see  that  the  parties  entered  into  an  agreement  to  pur- 
chase government  lands,  and  sell  them  on  speculation,  and 
divide  the  profits,  after  defraying  the  expenses.  For  the  pur- 
pose of  raising  a  capital,  the  bills  referred  to  in  the  agreement 
of  the  16th  of  September  were  drawn,  indorsed  and  negoti- 
ated, the  money  realized,  the  lands  entered  with  the  money  or 
warrants  purchased  for  the  purpose,  in  the  name  of  Mix,  who, 
it  seems,  gave  more  of  his  personal  attention  to  the  business 
than  White.  The  money,  thus  borrowed,  remained  unpaid, 
and  as  may  be  supposed,  White  was  desirous  that  the  bills 
should  be  paid,  as  his  firm  were  liable,  and  may  have  given 
the  greater  portion  of  the  credit  upon  which  the  money  was 
procured.  Be  this  as  it  may,  Mix  held  the  legal  title  to  the 
lands,  one-half  of  which  was  his  absolute  property,  and  the 
other  half  in  trust  for  White.  They  had  an  equal  interest  in 
the  lands,  and  were  equally  liable  for  the  payment  of  the 
money  borrowed  to  make  the  purchase. 

It  nowhere  appears  that  White  was  indebted  to  Mix,  or  that 
White  purchased  Mix's  interest  in  the  lands,  so  no  reason  is 
perceived  why  a  mortgage  should  have  been  given  to  Mix. 
But  from  the  agreement  itself,  it  seems  to  have  been  the  de- 
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sign  of  the  parties  to  confer  power  on  White,  out  of  the  pro- 
ceeds of  sales  of  the  lands,  to  pay  off  the  bills  upon  which  the 
money  had  been  obtained,  provided  White  could  sell  the  lands 
for  such  a  price  as  would  take  up  the  bills,  and  pay  Mix  one 
thousand  dollars  profit  within  sixty  days,  but  if  that  was*  not 
done,  then  the  lands  were  to  remain  on  joint  account,  to  be 
disposed  of  according  to  future  agreement  between  the  parties. 
Owning  the  lands  jointly,  as  they  did,  this  agreement  operated 
as  a  license  or  a  power  for  White  to  sell  Mix's  interest  in  the 
lands  upon  the  terms  and  within  the  time  specified,  and  if  not 
thus  sold,  the  power  ceased,  until  it  was  renewed  by  a  supple- 
mental agreement. 

Had  this  indebtedness  not  existed,  it  would  be  perfectly 
apparent  that  White  could  not  have  sold  Mix's  interest  in  the 

lands  without  his  consent,  notwithstanding  he  held  the 
[489*]  legal  *title.     Had  he  in  such  a  case  attempted  to  do  so, 

it  is  obvious  that  equity  would  have  restrained  him; 
or  had  a  purchaser  taken  a  conveyance  with  notice  of  his 
rights,  he  would  not  have  acquired  a  title.  Nor  do  we  per- 
ceive that  the  fact  that  the  bills  were  unpaid  when  the  agree- 
ment was  entered  into,  authorized  White  to  sell  without  Mix'? 
consent.  He  no  doubt  held  in  equity  Mix's  interest  as  a  se- 
curity against  his  liability  to  pay  the  bills.  And  it  may  be 
that  either  party  might  have  applied  to  a  court  of  equity  to 
subject  the  lands  to  the  payment  of  the  money  with  which 
they  were  purchased.  Their  rights  were  equal,  and  their  lia- 
bilities reciprocal,  when  the  agreement  was  entered  into,  and 
it  seems  to  us  they  have  made  no  change  in  such  rights.  We 
are  therefore  of  the  opinion  that  this  agreement  was  neither 
in  form  nor  by  operation  of  law,  a  mortgage  or  a  sale  by  Mix 
to  White.  That  after  executing  the  agreement,  Mix  retained 
the  same  interest  in  the  lands  that  he  previously  held. 

If,  however,  White  made  sales  before  the  expiration  of 
sixty  days,  or  before  the  agreement  was  recorded,  to  bona  fide 
purchasers  without  notice,  they  took  the  title.  But  after  it 
was  recorded  it  became  notice  to  the  world,  and  persons  pur- 
chasing after  that  time  took  the  title  subject  to  Mix's  rights 
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in  the  premises.  And  the  same  is  true  of  White's  creditors. 
They  could  only  acquire  White's  half  of  the  land.  After  the 
agreement  was  recorded,  it  was  the  duty  of  all  persons  deal- 
ing with  the  lands,  to  inquire  and  inform  themselves  whether 
White  had  a  different  interest  from  that  appearing  by  the 
agreement.  Failing  to  do  so,  they  acted  at  their  own  hazard. 
It  then  follows  that  Mix  is  entitled  to  one-half  of  the  lands  re- 
maining unsold  after  the  agreement  was  placed  upon  record. 
But  if  the  bills  were  paid  out  of  the  proceeds  of  sales  of  the 
lands,  then  the  lands  thus  sold  should  be  deducted,  as  it  is  but 
equitable  that  Mix  should  contribute  his  fall  share  to  the  pay- 
ment of  these  debts.  Or  if  White,  out  of  his  own  means,  paid 
the  bills,  then  Mix  should  contribute  his  proportion  towards 
their  payment,  and  if  he  retains  one-half  of  the  lands,  he  should 
pay  one-half  of  the  debt,  or  in  the  same  proportion. 

*Tlie  decree  of  the  court  below  must  be  reversed,  and  [490*] 
the  cause  remanded. 

Decree  reversed. 


Gilbert  S.  Manning  vs.  Henry  B.  McClure,  and  Benjamin 

Newman. 

Promissory  Notes:  Indorsee  of  before  maturity,  as  security  for  a  preex- 
isting debt. 
The  indorsee  of  a  negotiable  promissory  note,  before  its  maturity,  tak- 
ing it  as  payment  or  security  for  a  preexisting  debt,  and  without  any 
express  agreement,  is  deemed  a  holder  for  a  valuable  consideration, 
in  the  ordinary  course  of  trade,  and  holds  it  free  from  latent  defenses 
on  the  part  of  the  maker.1 

Appeal  from  Circuit  Court  of  Morgan  County. 

Bill  in  chancery  filed  in  the  court  below  by  appellant  against 
appellees,  upon  which  a  decree  was  entered  pro  forma  dis- 
missing the  bill  which  is  brought  up  for  review  upon  an 
agreed  case  as  follows: 

"  In  1856,  or  the  early  part  of  1857,  defendant  Newman 

1  Bowman  v.  Millison,  58  111.,  36. 

411 


491  SPKINGFIELD, 


Manning  vs.  McClure. 


and  seventeen  others,  who  are  still  living,  and  whose  names 
appear  as  such  in  the  answers  of  defendants,  and  on  the  origi- 
nal articles  in  evidence  in  the  case,  entered  into  an  associa- 
tion or  company,  under  written  articles  of  agreement  signed 
by  them,  for  purchasing  and  selling  lands  for  profit,  in  the 
eastern  portion  of  the  state  of  Illinois.  The  stock  of  the  com- 
pany was  $36,000.  By  their  articles,  and  in  fact,  the  com- 
pany had  the  following  officers  to  wit:  a  president,  secretary, 
treasurer,  and  a  commissioner.  All  the  business  of  the  com- 
pany, including  the  purchasing  and  selling  of  the  lands  and 
the  giving  of  notes  for  the  same,  was,  by  the  articles  of  associa- 
tion, to  be  transacted,  done,  and  made  by  the  person  filling 
the  office  of  commissioner,  as  commissioner. 

"  Defendant  Newman,  during  the  years  1857  and  1858,  was 
the  commissioner  of  said  company,  and  as  such,  and  in  the 
course  of  his  business  for  said  company,  purchased  many 
tracts  of  land,  many  of  which  they  still  own,  and  executed 
notes  for  them,  executing  all  papers  by  the  name  and  style  of 
i  B.  Newman,  Commissioner.' 

"  In  1858,  and  while  said  Newman  was  commissioner  as 
aforesaid,  and  in  the  course  of  his  business  as  such,  said 
Newman  purchased  for  said  land  company,  and  received  a 
conveyance  for  them  for  the  same,  with  general  covenants  of 
warranty  and  against  all  incumbrances,  from  one  William 
Stevenson,  who  was  also  a  member  of  said  company,  certain 
tracts  of  land,  for  which  he  gave  notes  signed  by  him  as  com- 
missioner, and  antedated  to  August  14,  1857.  Among  the 
notes  thus  given  was  the  following: 

"  l August  i/j.,  1857.  August  14,  1860,  I  promise  to  pay,  to 
the  order  of  ¥m.  Stevenson,  the  sum  of  twenty-one  hundred 
eleven  dollars,  at  the ,  value  received. 

"  <  $2,111.20.  B.  Newman,  Commissioner.'  " 

"  The  land  thus  purchased  of  Stevenson  had  been  bought 
by  him  on  the  14th  of  August,  1857,  of  one  Sandford,  and 
Stevenson  received  a  conveyance  and  gave  his  notes  and  a 
mortgage  on  the  land  to  Sandford  for  the  purchase  money, 
bearing  the  same  dates,  for  the  same  amounts,  due  at  the  same 
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times  and  with  the  same  interest  as  the  notes  which  Newman 
afterwards,  in  1858,  gave  Stevenson  for  the  same  land.  Ste- 
venson, who  was  an  officer  of  the  company,  had  purchased 
these  lands,  expecting  that  the  company  would  take  his  pur- 
chase off  his  hands,  and  the  above  transaction  with  Newman 
was  intended  to  effect  this  object. 

u  After  Stevenson  became  insolvent  and  failed  in  business, 
and  on  the  8th  of  August,  1860,  he  indorsed  and  delivered 
the  above  note,  given  him  by  Newman,  to  complainant  Man- 
ning, as  collateral  security  for  a  preexisting  demand  of  Man- 
ning against  him,  and  for  no  other  consideration  whatever. 

"  The  mortgage  given  by  Stevenson  to  Sandford  in  1857, 
for  the  purchase  money  for  the  land,  was  foreclosed,  no  part 
of  it  having  been  paid,  and  the  land  bought  in  by  Sandford 
for  the  debt,  and  an  absolute  title  acquired  by  him  some  three 
years  ago. 

"  Defendant  McClure,  as  trustee,  has  in  his  hands  $860.52 
(without  any  deductions  for  the  costs,  expenses,  etc.,  of  this 
suit),  which  is  subject  to  distribution  among  the  creditors  of 
defendant  Newman;  and  there  are  many  of  them  whose 
claims,  amounting  to  twenty-five  hundred  dollars  or  more,  are 
now  in  the  hands  of  said  McClure,  in  anticipation  of  the  dis- 
tribution of  the  aforesaid  sum.  If  there  is  any  liability  by 
McClure  to  complainant  in  this  case,  complainant  is  to  share 
his  fellowship  proportion  on  his  demand  against  Stevenson, 
with  the  other  creditors,  in  said  trust  fund.  Each  party  to 
pay  half  of  the  costs  of  the  supreme  court  in  this  case  —  de- 
cree to  be  reviewed  at  the  January  term,  1865,  supreme  court, 
second  grand  division. 

"  It  is  agreed  that  the  following  letter  of  complainant  to 
defendant  Newman  and  to  John  Mathers,  a  member  of  said 
land  company  and  successor  to  Newman  in  the  office  of  com- 
missioner, shall  be  taken  with  the  foregoing,  and  have  such 
effect  as  it  is  entitled  to  as  evidence: 

"  *  Springfield,  March  ij,  1861. 

"  (J/r.  John  Mathers  and  B.  Newman:  I  hold  a  note  as 
collateral  security,  given  me  by  Rev.  ¥m.  Stevenson,  which 
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note  is  signed  by  B.  Newman,  commissioner,  dated  August 
the  14,  1857,  calling  for  $2,111.20.  Now,  if  you  will  pay  the 
note  that  Dr.  Eetter  holds  on  me  for  $1,000,  and  the  interest 
that  has  accrued  thereon,  and  get  ¥m.  Stevenson's  consent  in 
writing  for  to  give  up  the  note,  I  will  postpone  a  suit  at  law 
at  the  March  term  of  the  circuit  court  in  Morgan  county,  and 
give  up  my  lien  on  B.  Newman  and  company  note,  above  de* 
scribed.  Gr.  S.  Manning.'  " 

[493*]  ^Lawrence,  J.  This  case  comes  before  us  upon  an 
agreed  state  of  facts,  which  is  set  forth  in  the  statement 
of  the  reporter.  The  only  question  of  any  difficulty  presented 
by  it  is  one  which  has  led  to  very  considerable  controversy 
in  American  jurisprudence,  and  is  now  to  be  decided  by  this 
court  for  the  first  time.  That  question  is,  Is  the  indorsee  oi 
a  negotiable  note,  who  has  taken  it,  before  its  maturity,  as 
collateral  security  for  a  preexisting  debt,  to  be  regarded  as 
having  taken  it  upon  a  valuable  consideration,  and  as  holding 
it  discharged  of  any  latent  equities  existing  between  the  maker 
and  the  payee?  The  fact  that  the  various  courts  of  this  coun- 
try are  so  arrayed  against  each  other  upon  this  question  is  the 
best  possible  evidence  of  its  intrinsic  difficulty. 

"We  do  not  propose  to  review  the  numerous  decisions.  To 
do  so  would  be  but  an  unsatisfactory  labor,  because  they  are 
wholly  irreconcilable,  and  it  is  therefore  impossible  to  extract 
from  them  a  general  or  guiding  principle.  We  allude  to  some 
of  them,  for  the  purpose  of  showing  to  which  side  the  tri- 
bunals of  last  resort,  in  many  of  our  sister  states,  have  given 
their  authority. 

The  case  of  Bay  v.  Coddington  is  a  leading  one  upon  this 
subject,  and  was  perhaps  the  first  in  which  it  received  an  elab- 
orate discussion.  It  first  came  before  Chancellor  Kent,  5  Johns. 
Ch.  54,  and  was  thence  taken  to  the  court  of  errors,  the  de- 
cision of  which  is  reported  in  20  Johns.,  637.  It  was  in  the 
last  named  court  that  this  question  was  chiefly  discussed,  and 
there  was  great  diversity  of  opinion.  There  were  other  points 
in  the  case  which  helped  to  control  the  decision,  but  it  has 
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generally  been  quoted,  and  properly,  as  authority  for  the  po- 
sition that  an  indorsee  who  takes  the  note  as  either  payment 
or  security  for  a  preexisting  debt,  takes  it  subject  to  existing 
equities.  The  question  afterwards  came  before  the  courts  of 
that  state,  in  Boosa  v.  Brotherson,  10  "Wend.,  85;  Ontario 
Bank  v.  Worthington,  12  Wend.,  593;  Payne  v.  Cutler,  13 
Wend.,  605;  Bank  of  Salina  v.  Babcock,  21  Wend., 
499,  and  Bank  of  Sandusky  v.  Scoville,  24  Wend.,  115.  [494*] 
The  last  two  cases  are  quoted  by  Mr.  Justice  Story,  in 
the  well  known  case  of  /Swift  v.  Tyson,  16  Pet.,  1,  as  shaking, 
if  not  overthrowing,  the  authority  of  the  previous  decisions, 
which  had  followed  the  principle  considered  as  established  in 
Bay  v.  Coddington.  However,  in  the  more  modern  case  of 
Stalker  v.  McDonald,  6  Hill,  93,  Chancellor  Walworth,  after 
alluding  to  the  remark  of  Mr.  Justice  Story,  very  elaborately 
reviews  all  the  decisions,  and  draws  the  conclusion  that,  in 
the  courts  of  that  state,  the  question  is  firmly  settled  against 
the  indorsee,  and  he  denies  that  this  position  has  ever  been 
shaken.  In  that  state,  moreover,  the  cases  go  to  the  length 
of  holding  that  the  indorsee  who  has  received  the  note  in  pay- 
ment of  a  preexisting  debt,  occupies  no  better  position  than 
he  who  has  received  it  as  collateral  security,  on  the  ground 
that  if  the  note  prove  worthless,  on  account  of  latent  equities, 
it  is  no  payment,  and  the  indorsee  may  recover  his  original 
debt. 

The  case  of  Swift  v.  Tyson,  16  Pet.,  1,  already  referred  to, 
is  a  leading  case  upon  the  other  side.  The  note,  in  that  case, 
was  taken  as  payment  of  a  preexisting  debt,  and  not  merely  as 
collateral  security,  and  therefore  what  was  said,  in  the  opinion, 
in  regard  to  the  particular  point  before  us,  can  only  be  claimed 
as  dicta.  At  the  same  time,  the  attention  of  the  court  was 
challenged  to  this  point  by  the  separate  opinion  of  Mr.  Justice 
Catron,  and  therefore  the  language  of  Mr.  Justice  Story  can- 
not be  considered  as  inadvertently  used,  and  may  be  regarded 
as  receiving  the  implied  assent  of  the  court,  with  the  excep- 
tion of  the  judge  already  named. 

The  case  came  before  the  court  from  the  district  of  New 
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York.  The  decisions  in  that  state  were  reviewed,  but  the 
question  being  one  of  general  commercial  law,  the  court  held 
these  decisions  not  to  be  obligatory,  and  proceeded  to  consider 
the  case  by  reference  to  the  recognized  principles  which  control 
the  rights  of  parties  to  negotiable  paper.  On  a  question  of  this 
kind,  the  opinion  of  so  eminent  a  commercial  lawyer  as  Mr. 
Justice  Story,  speaking  as  the  organ  of  so  illustrious  a  tribu- 
nal, carries  deserved  weight,  even  though  the  precise 
[495*]  point  as  *to  which  the  opinion  is  uttered  be  not  pre- 
sented by  the  record.  The  case  was  argued  at  the  bar 
by  very  able  counsel,  and  very  fully  considered  by  the  court. 
The  authorities,  both  of  this  country  and  of  England,  were  re- 
viewed, and  the  opinion  of  the  court  very  positively  given  as 
follows:  "  We  have  no  hesitation  in  saying,  that  a  preexisting 
debt  does  not  constitute  a  valuable  consideration,  in  the  sense 
of  the  general  rule  already  stated,  as  applicable  to  negotiable 
instruments."  And  farther  on,  the  court  remark:  "  We  are 
prepared  to  say  that  receiving  it "  (a  negotiable  note)  "  in 
payment  of,  or  as  security  for,  a  preexisting  debt,  is  according 
to  the  known  and  usual  course  of  trade  and  business."  In 
the  later  editions  of  his  Commentaries,  Chancellor  Kent,  in  a 
foot-note,  speaks  of  this  opinion  as  laying  down  a  better  rule 
than  the  New  York  cases.  He  may,  however,  have  alluded  to 
the  case  in  its  bearing  upon  the  question  of  a  note  received  in 
payment,  instead  of  collateral  security.  The  doctrine  laid 
down  in  Swift  v.  Tyson  is  also  recognized  in  McCarty  v. 
Roots,  21  How.,  432,  and  we  believe  is  generally  conceded  to 
be  the  settled  rule  of  the  supreme  court  of  the  United  States. 
That  the  indorsee  of  a  negotiable  note,  who  has  taken  it 
merely  as  collateral  security  for  a  precedent  debt,  takes  it  dis- 
charged of  latent  equities  between  antecedent  parties,  is  held 
in  the  following  cases:  Chicopee  Bank  v.  Chapin,  8  Met.,  40; 
Blanchard  v.  Stevens,  3  Cush.,  162;  Gardner  v.  Gager,  1 
Allen,  502;  Gibson  v.  Conner,  3  Georgia,  47;  Bank  of  lie- 
public  v.  Carrington,  5  R.  L,  523;  Bank  of  Charleston  v. 
Chambers  <&  Frost,  Rich.  (So.  Car.),  657.  There  is  also  a 
dictum  to  the  same  effect  in  Payne  v.  Bensley,  8  Cal.,  and 
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the  cases  of  Valette  v.  Mason,  1  Cart.,  288,  and  /Savings  Bank 
v.  Bates,  8  Conn.,  507,  look  in  the  same  direction. 

The  opposite  doctrine  is  held  in  the  following  cases,  besides 
those  in  the  state  of  New  York  already  quoted:  Goodman  v. 
Simonds,  19  Missouri,  106;  Petrie  v.  Clark,  11  Serg.  &  R., 
377;  Williams  v.  Little,  11  N.  IT.,  66;  Fenonille  v.  Hamil- 
ton, 35  Ala.,  319;  Borland  v.  Barkman,  8  Eng.  (Ark.),  150; 
Roxborough  v.  Messich,  6  Ohio  St.,  448;  Cook  v. 
Helms,  5  Wis.,  107;  *Nichol  v.  Bate,  10  Yerg.,  429;  [496*] 
Prentice  v.  Zane,  2  Gratt.,  262;  and  Brooks  v.  Whit- 
son,  7  S.  &  M.,  513.  There  are  also  other  cases  to  the  same 
effect. 

This  precise  question  has  not  been  much  discussed  in  the 
English  courts.  Mr.  Justice  Story,  in  Swift  v.  Tyson,  re- 
views their  decisions  up  to  that  date,  and  draws  from  them  a 
conclusion  in  consonance  with  his  own  opinion.  On  the  con- 
trary, Chancellor  Walworth,  in  Stalker  v.  McDonald,  above 
quoted,  attempts  to  show  that  this  conclusion  is  not  sustained 
by  the  cases  citea,  and  that  the  question  cannot  be  considered 
as  decided  in  England.  He  admits,  however,  that  Baron 
Parke,  in  Percival  v.  Framjpton,  2  Cromp.,  M.  &  R.,  180, 
expresses  an  opinion  in  accordance  with  the  dictum  in  Swift 
v.  Tyson.  The  same  opinion  has  since  been  announced  by 
Lord  Campbell,  in  Poiser  v.  Morris,  2  Ellis  &  B.,  89.  But 
little  is  said,  and  that  is  obiter,  yet  the  point  is  treated  by  his 
lordship  as  a  clear  one. 

In  the  presence  of  such  conflict  of  opinions,  it  is  idle  to 
attempt  to  treat  this  question  as  one  of  authority.  The  coun- 
sel for  the  defendant  admitted  this,  and  argued  the  case  very 
ably  upon  the  ground  of  principle.  We  must  consider  it  in 
this  light,  and  adopt  the  rule  which  seems  to  us  most  reason- 
able in  itself,  and  most  consistent  with  commercial  usage. 

It  is  admitted,  in  all  the  cases,  that  if  the  indorsee,  at  the 
time  of  taking  the  note  as  collateral  security  for  a  preexisting 
debt,  gives  a  new  consideration,  as,  for  example,  if  he  makes  a 
valid  agreement  to  give  further  time,  he  then  takes  it  free  from 
latent  equities.  But  it  is  urged  that  in  the  absence  of  any  such 
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new  consideration,  or  any  such  agreement,  the  indorsee  is  in 
no  worse  condition  than  he  would  have  been  if  he  had  not 
received  the  note,  even  though  the  maker  is  permitted  to  set 
up  any  defense  that  he.  could  have  made  against  the  pa}^ee. 
This  is  the  chief  argument  of  those  authorities  which  decide 
against  the  claim  of  the  indorsee.     But  is  this  true,  as  a  matter 
of  fact?     Does  not  this  assumption  substantially  beg  the  whole 
question?     If  the  indorsee  expressly  give  further  time  on  his 
original  debt,  it  is  admitted  he  is  to  be  protected.     But  it  is 
assumed  that,  if  he  does  not  expressly  agree  to  give 
[497*]  time,  he  does  not  in  fact  give  it — he  *does  not  forbear 
to  use  remedies,  that  he  would  have  used  but  for  the 
security.     Now,  the  question  is  one  of  presumption,  and  that 
presumption  must  be  drawn  from  the  general  experience  of 
society.     The  question  is,  in  the  absence  of  any  express  agree- 
ment, what  we  must  presume  to  have  been  the  implied  under- 
standing of  the  parties,  at  the  time  of  the  indorsement,  in  re- 
gard to  further  forbearance,  to  be  inferred  from  the  nature  of 
the  transaction,  and  the  objects  which  both  parties   had  in 
view.     We  have  no  hesitation  in  saying,  that  the  assumption 
that  time  is  not  in  fact  given,  because  it  is  not  expressly 
agreed   to  be  given,  and    that  therefore  the  indorsee  is  not 
placed  in  a  worse  position  by  letting  in   the  latent  equities 
than  he  would  have  occupied  if  he  had  not  received  the  note, 
is  at  variance  with  the  general  experience  of   all  men  whose 
business  makes  them  cognizant  of  affairs  of  this  character. 
What  inducement  has  the  debtor  to  part  with  his  negotiable 
paper  except  the  expectation  of  further  forbearance?     Would 
he  think  of  parting  with  it,  if  he  expected  his  creditor  would 
immediately  bring  suit  against  him,  notwithstanding  the  in- 
dorsement?    When  the  creditor  seeks  his  delinquent  debtor, 
is  not  his  language,  in  substance,  "  I  must  bring  suit  unless 
you  secure  me"?     And  when  the  debtor  has  turned  out  his 
collaterals,  without  taking  an  express  agreement  to  forbear, 
does  not  good  faith,  nevertheless,  require  forbearance,  and  is 
it  not  generally  given  among  all  right-minded  men?     Having 
received  the  securities,  the  creditor  believes  himself  safe.    He 
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is  lulled  into  quiet,  and  neglects  to  take  such  steps  to  procure 
the  payment  of  his  debt  as  prudence  would  have  required  but 
for  the  fancied  securities  in  his  hands.  He  is  certainly  an  in- 
nocent party  in  this  transaction,  and  if  the  maker  of  the  note 
has  a  good  defense  as  between  himself  and  the  payee,  yet 
which  should  suffer  the  loss  as  between  himself  and  the  in- 
nocent indorsee?  Do  we  need  to  do  more  than  apply  the 
familiar  principle  that,  as  between  two  innocent  parties,  he 
must  suffer  who  has  done  an  act  by  which  he  has  placed  it  in 
the  power  of  a  third  person  to  defraud  the  other  party? 

It  is  said  that  the  indorsee  is  to  be  regarded  rather 
as  the  *agent  of  the  payee  to  collect  the  note,  and  ap-  [498*] 
ply  the  proceeds  on  the  preexistent  debt,  than  as  an 
indorsee  for  a  valuable  consideration.  The  incorrectness  of 
this  view  is  at  once  shown  by  considering  that,  after  the  in- 
dorsement, the  payee  loses  his  title  to  the  note,  and  has  no 
power  to  withdraw  it.  The  valuable  consideration  is  the  pre- 
existent debt,  an  adjunct  of  which  the  note  becomes  by  the 
indorsement,  as  completely  as  if  it  had  been  indorsed  at  the 
time  such  debt  was  created. 

It  is  said  that  the  position  of  the  indorsee,  in  cases  of  this 
kind,  is  not  different  from  that  of  a  general  assignee  for  the 
benefit  of  creditors.  What  we  have  already  said,  shows 
wherein,  in  our  opinion,  the  difference  consists.  In  the  case 
of  a  general  assignment,  there  is  no  ground  for  presuming 
forbearance  as  one  of  the  objects,  or  any  implied  agreement  to 
forbear  on  the  part  of  the  creditors.  Indeed,  these  general  as- 
signments are  ordinarily  made  without  the  wish  or  knowledge 
of  the  creditors,  and  where  the  object  is  not  fraud,  it  is  gen- 
erally to  secure  an  equal  distribution  of  the  assets.  The  as- 
signee is  a  mere  trustee,  to  collect  what  may  be  due  the  as- 
signor, for  the  benefit  of  his  creditors. 

We  have  stated  why,  in  our  opinion,  the  equity  is  with  the 
indorsee,  to  wit,  that  by  the  almost  universal  usage  of  the 
world  of  commerce,  a  transaction  of  this  sort  is  understood  by 
the  parties  to  imply  further  forbearance  on  the  preexisting 
debt,  and  thus  the  indorsee  is  lulled  into  a  false  security  by 
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means  of  an  instrument  which  the  person  sought  to  be  held 
liable  has  made  and  put  in  circulation. 

We  have  only  to  add,  that  the  line  of  decisions  which  we 
follow  contributes  to  that  stability  in  negotiable  paper  which 
is  so  important  a  consideration  in  a  mercantile  community. 
To  accomplish  this  has  been  the  constant  tendency  of  judicial 
decisions  from  the  time  of  Chief  Justice  Holt  to  the  present 
day.  The  value  of  this  stability  to  commerce  is  acknowledged 
by  all  courts,  and  by  all  writers  upon  mercantile  law.  It  is 
easy  to  see  how  much  it  strengthens  credit  and  facilitates  the 
multitudinous  transactions  of  a  commercial  people. 

We  are  led,  then,  by  what  we  consider  the  equities  be- 
[499*]  tween  *the  parties,  and  by  the  acknowledged  policy  of 
giving  stability  to  negotiable  paper,  to  hold  that  the 
indorsee  of  such  paper,  before  its  maturity,  taking  it  as  pay- 
ment or  security  for  a  preexisting  debt,  and  without  any  ex- 
press agreement,  shall  be  deemed  a  holder  for  a  valuable  con- 
sideration, in  the  ordinary  course  of  trade,  and  shall  hold  it 
free  from  latent  defenses  on  the  part  of  the  maker. 

It  is  urged  that  Manning,  the  complainant  in  this  case,  has 
a  remedy  against  the  members  of  the  land  company,  and 
should  be  required  to  pursue  that  remedy  as  the  individual 
debts  of  Newman  will  more  than  absorb  his  property.  The 
members  of  that  company,  however,  are  not  before  us,  nor 
can  we  tell  from  this  record  whether  Manning  would  have  an 
equitable  claim  against  them  or  not.  The  articles  of  associa- 
tion are  not  given,  nor  the  power  under  which  Newman  pur- 
chased lands. 

A  point  is  made  in  the  brief  of  counsel  that  this  note  was 
fraudulently  put  in  circulation.  That,  however,  is  not  sus- 
tained by  the  agreed  case. 

We  should  perhaps  state,  that  in  considering  the  main  ques- 
tion in  this  record  we  have  not  overlooked  the  case  of  the 
Metropolitan  Bank  v.  Godfrey,  23  111.,  606.  One  of  the  por 
sitions  taken  in  the  main  opinion  in  that  case  was,  that  the 
bank  was  not  a  purchaser  for  a  valuable  consideration,  be- 
cause it  received  the  conveyance  only  in  payment  of  a  prece- 
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dent  debt.  We  do  not  desire  to  be  understood  as  overruling 
that  position,  but  if  that  question  comes  again  before  us,  it 
will  be  open  to  argument,  whether  a  different  principle  should 
be  applied  to  conveyances  of  real  estate  from  that  which  all 
the  members  of  the  court  agree  should  be  applied  to  the  in- 
dorsement of  a  promissory  note. 

The  case  of  Russell  v.  Hadduck,  decided  in  this  court,  3 
Gilm.,  233,  sustains,  so  far  as  it  goes,  the  rule  we  have  adopted. 
The  question  raised,  it  is  true,  was  not  as  to  the  effect  of  the 
indorsement  of  a  note  as  collateral  security  for  a  precedent 
debt,  but  in  payment  thereof,  and  perhaps  the  decision  was 
more  especially  placed  upon  other  grounds.  The  court,  how- 
ever, refer  disapprovingly  to  the  New  York  rule,  and 
say  that  a  note  ^indorsed  in  payment  of  a  preexisting  [500*] 
debt  is  held  by  the  indorsee  discharged  of  latent  equi- 
ties. 

Decree  reversed,  and  cause  remanded. 


John  B.  Smalley  et  al.  vs.  Alfred  W.  Ellet. 

Chattel  Mortgages  :  Effect  of  taking  subsequent  mortgage  with  notice,  on 
chattel  on  mortgagee'' s  land.1 
Where  a  chattel  mortgage  was  executed  upon  a  portable  steam  sawmill 
situated  upon  the  mortgagee's  land ;  and  subsequently  another  party- 
took  a  chattel  mortgage  upon  the  same  mill  with  full  notice  of  the 
prior  mortgagee's  equities,  all  parties  treating  such  prior  mortgage 
as  a  prior  lien:  Held,  that  such  subsequent  mortgage  was  post- 
poned to  the  prior  one ;  and  the  objection  that  the  prior  mortgagee 
did  not  take  the  mill  into  his  possession  upon  the  maturity  of  his 
debt  was  answered  by  the  fact  that  it  was  upon  his  own  land,  and 
therefore  in  his  possession. 

Witnesses  :  Codtfendants  in  chancery;  interest.2 
The  mere  fact  that  a  witness  is  a  defendant  to  a  bill  in  chancery  does 
not  make  him  incompetent  as  a  witness.  A  defendant  in  chancery 
may  be  made  a  witness  against  his  codefendants,  and  if  he  has  no  in- 
terest  adverse  to  the  party  against  whom  he  is  called,  he  is  not  in- 
competent. 

1  See  Porter  «.  Dement,  35  111.,  478.  8  See  Rev.  Stat.,  1874,  p.  488. 
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Same  :    Same. 
Nor  is  it  an  objection,  that  he  has  an  interest  in  the  event  of  the  suit, 
unless  his  interest  be  against  the  party  whose  interest  is  sought  to  be 
prejudiced  by  his  testimony. 

Same:    Same. 
And  even  when  the  witness  has  an  interest  in  favor  of  the  party  calling 
him,  he  may  still  be  competent,  if  it  appears  he  has  an  equal  interest 
on  the  other  side. 

Implied  Warranty  :    On  sale  of  chattels. 
Where  a  sale  is  made  of  personal  property,  there  is  an  implied  warranty 
by  the  vendor,  of  the  title  to  the  article  sold. 

Error  to  Circuit  Court  of  Macoupin  County. 

Bill  in  equity  filed  at  the  May  term,  1852,  of  the  court  he- 
low,  by  Alfred  W.  Ellet,  against  John  B.  Smalley,  William 
C.  Smalley,  Ira  O.  Haven,  Franklin  Morrison,  and  William 
H.  Hamilton,  which  alleges,  in  substance,  the  execution  by 
Wm.  C.  Smalley  of  a  promissory  note  for  $254.11  bearing  date 
January  18,  1851,  and  due  one  day  thereafter,  of  which  com- 
plainant is  holder;  the  execution  to  complainant  by  William 
C.  Smalley,  as  security  for  said  note,  of  a  mortgage  on  said 
Smalley's  undivided  one-half  interest  in  a  certain  portable 
steam  saw  mill,  by  the  terms  of  which  mortgage  said  Smalley 
was  to  retain  the  possession  of  the  mortgaged  property  till  he 
made  default  in  paying  the  note  secured  thereby,  and  which 
was  duly  put  on  record  on  the  20th  of  January,  1851;  that  on 
April  7,  1851,  the  entire  interest  in  said  mill  was  sold  by  Wm. 
C.  Smalley  and  John  B.  Smalley  (by  the  latter  of  whom  the 
other  half  interest  was  owned)  to  Haven  and  Morrison,  by 
whom  a  mortgage  of  $400,  on  the  whole  interest  therein,  was 
on  the  day  of  said  sale  executed  back  to  John  B.  Smalley,  as 
security  for  his  share  of  the  purchase  money ;  that  the  mill  was 
subsequently  sold  by  Haven  and  Morrison  to  Wm.  H.  Ham- 
ilton; that  John  B.  Smalley,  upon  default  made  in  the  pay- 
ment of  the  indebtedness  due  him  on  February  7,  1852,  from 
Haven  and  Morrison,  sold  said  mill  under  his  chattel  mortgage, 
and  purchased  the  same  himself.  The  bill  also  alleges  that 
when  said  mortgage  was  executed  to  said  Smalley,  and  his 
sale  thereunder  made,  he  was  aware  of  the  existence  of  com 
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plainant's  mortgage  and  his  rights  thereunder;  and  that  the 
mill  was  about  to  be  sold  by  said  Smalley.  The  bill  waived  an 
answer  under  oath  and  prayed  for  an  injunction;  that  com- 
plainant's debt  against  William  C.  Smalley  be  decreed  to  be 
paid  by  said  John  B.  Smalley,  or  that  in  default  thereof  the 
mill  be  sold;  or  that  said  John  B.  Smalley  pay  the  complain- 
ant's debt,  and  the  sale  to  him  be  confirmed. 

John  B.  Smalley  in  his  answer  denied  the  notice  of  com- 
plainant's rights  alleged  in  the  bill,  and  insisted  that  com- 
plainant's rights  were  lost,  as  against  him  by  his  delay  to  en- 
force them. 

The  court  below  rendered  a  decree  against  John  B.  Smalley, 
for  the  amount  of  complainant's  note,  $339.86,  with  costs. 

The  questions  for  determination  upon  error  sufficiently  ap- 
pear in  the  opinion. 

Gilbert  <&  Iluskin,  for  plaintiffs  in  error.  Tappan  <&  Pal- 
mer,  for  defendant  in  error. 

*Breese,  J.  It  is  useless  to  deny,  in  the  face  of  all  [502*] 
the  testimony  appearing  in  this  record,  that  the  defend- 
ant, plaintiff  in  error,  had  full  notice  of  all  the  rights  and  equities 
of  the  defendant  in  error  in  and  to  the  property  in  question. 
In  selling  to  Haven  and  Morrison,  defendant's  rights  were 
expressly  reserved,  and  the  amount  of  his  claim  retained  in 
their  hands,  with  which  to  satisfy  it.  So  on  the  sale  to  Ham- 
ilton, there  was  the  same  reservation,  and  the  money  retained 
to  satisfy  the  defendant's  claim.  From  all  these  facts,  the 
inference  is  irresistible,  that  plaintiff  in  error,  when  he  took 
the  mortgage  from  Haven  and  Morrison,  took  it  with  the  like 
reservation.  The  equities  of  defendant  cannot  be  gainsayed  or 
questioned.  They  are  prominent  in  the  whole  transac- 
tion, and  are  prior  in  time  to  those  of  the  ^plaintiff  in  [503*] 
error,  and  this  is  shown  by  other  testimony  than  that 
of  W.  C.  Smalley.  The  plaintiff  in  error,  when  the  sale  was 
made  to  Haven  and  Morrison,  knew  the  defendant  was  to  ex- 
tend the  time  for  the  payment  of  his  lien,  and  all  parties 
looked  upon  it,  and  treated  it  as  a  prior  lien.     The  objection 
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that  defendant  did  not  take  the  mill  into  his  possession  is  an- 
swered by  the  fact,  that  it  was  upon  defendant's  land,  and 
therefore  in  his  possession. 

As  to  the  objection  that  W.  C.  Smalley  was  interested,  and 
was  therefore  not  a  competent  witness  for  complainant  on  the 
hearing,  it  may  be  replied,  that  the  mere  fact  that  he  was  a 
defendant  to  the  bill  did  not  make  him  incompetent.  The  in- 
quiry is,  whether  he  is  swearing  to  promote  his  own  interests. 
A  defendant  in  chancery  may  be  made  a  witness  against  his 
co-defendants,  and  if  he  has  no  interest  adverse  to  the  party 
against  whom  he  is  called,  he  is  not  incompetent.  Nor  is  it 
an  objection  that  he  has  an  interest  in  the  event  of  the  suit, 
unless  his  interest  be  against  the  party  whose  interest  is  sought 
to  be  prejudiced  by  his  testimony;  and  even  when  the  witness 
has  an  interest  in  favor  of  the  party  calling  him,  he  may  still 
be  competent  if  it  appears  he  has  an  equal  interest  on  the  oth- 
er side.  Dyer  v.  Martin  et  al.,  4  Scam.,  146.  This  was  the 
position  of  W.  C.  Smalley.  Joining  with  the  plaintiff  in  error, 
in  the  sale  to  Haven  and  Morrison,  he  thereby  warranted  the 
title,  and  was  responsible  to  them  on  that  warranty.  Being  in 
the  same  position  with  regard  to  the  defendant  in  error,  his 
interest  was  balanced  —  he  was  therefore  a  competent  witness, 
there  being  an  implied  warranty  in  both  cases,  the  article  sold 
being  personal  property. 

There  being  no  error  in  the  record,  the  decree  must  be 
affirmed. 

Decree  affirmed. 


[504*]  *  Jacob  L.  Kaufman  et  al.  Joseph  P.  Smallwood. 

Redemption  of  Land  from  Execution  Sale  :  Effect  of  receiving  a  part 
of  redemption  money. 
Wkere  the  purchaser  of  land  at  an  execution  sale,  shortly  before  the  ex- 
piration of  the  time  of  redemption,  received  from  the  judgment  debt- 
or a  portion  of  the  money  towards  the  redemption  of  the  property, 
and  agreed  to  give  a  few  days  longer  for  the  payment  of  the  balance: 
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Held,  that  by  accepting  a  part  of  the  redemption  money,  with  an 
agreement  to  give  time  for  the  residue,  he  waived  his  right  to  a  sher- 
iff'sdeed  ;  and,  although  he  might  have  made  it  a  condition  that  unless 
the  residue  should  be  paid  by  a  specified  time,  the  deed  might  still  be 
taken  out,  or,  as  it  seems,  he  might  have  tendered  back  the  amount  re- 
ceived, with  a  notice  that  unless  the  amount  due  should  be  paid  with- 
in a  reasonable  time,  he  should  hold  the  contract  rescinded  and  take 
out  the  deed,  still  without  doing  either  the  one  or  the  other,  he  would 
not  be  entitled  to  a  sheriff's  deed. 

Error  to  Circuit  Court  of  Macon  County. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 
S.  G.  Malone,  for  plaintiffs  in  error.     Nelson  <&  Roby  for 
defendant  in  error. 

Lawrence,  J.  Price  recovered  a  judgment  against  Small- 
wood,  the  defendant  in  error,  in  the  circuit  court  of  Macon 
county,  in  1859.  Execution  was  sued  out,  under  which  an 
undivided  half  of  certain  mill  property  was  sold,  and  bid  in 
by  Price,  at  the  rate  of  $77  for  each  lot,  making  a  total  of 
about  $400.  After  the  sale,  and  before  the  year  for  redemp- 
tion had  expired,  Smallwood  sold  and  conveyed  his  undivided 
interest  in  said  property  to  John  H.  Kaufman,  one  of  the 
plaintiffs  in  error,  giving  a  deed  of  warranty,  and  taking  back 
a  mortgage  to  secure  the  unpaid  portion  of  the  pur- 
chase money,  amounting  to  $1,700.  *This  was  in  Sep-  [505*] 
tember,  1860.  In  March,  1861,  shortly  before  the  ex- 
piration of  the  year  for  redemption,  Smallwood  entered  into 
an  arrangement  with  Price,  by  which  he  paid  the  latter  $255 
towards  the  redemption  of  the  property,  and  was  to  have  a  few 
days  longer  for  the  payment  of  the  balance.  There  was  no 
stipulation  that  in  the  event  of  failure  to  pay  the  residue  of 
the  redemption  money  by  any  specified  time,  Price  should 
have  the  right  to  take  out  his  sheriff's  deed.  Smallwood 
failed  to  pay,  although  several  times  requested  by  Price,  and 
in  September,  1861,  the  latter  procured  his  deed  from  the 
sheriff,  and  advertised  the  property  for  sale.  In  the  mean- 
while, February  25, 1861,  John  H.  Kaufman  had  sold  the  prop- 
erty  to  his  co-plaintiffs  in  error,  who  were  his  sons  and  son-in- 
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law.  In  October,  1861,  Morthland,  the  son-in-law,  in  behalf 
of  himself  and  his  two  brothers-in-law,  J.  G.  and  J.  L.  Kauf- 
man, went  to  Price,  made  some  threats  about  setting  aside  the 
sheriff's  sale,  and  finally  obtained  a  deed  from  him  to  them- 
selves for  the  property  in  question,  for  which  they  paid  him 
one  hundred  and  eighty-two  dollars.  Srnallwood,  learning 
this,  filed  his  bill  against  Trice,  the  Kaufmans,  and  Morth- 
land, to  set  aside  the  deeds  from  the  sheriff  to  Price,  and  from 
Price  to  his  co-defendants.  The  case  was  heard  on  proofs,  and 
the  court  decreed  in  conformity  with  the  prayer  of  the  bill. 
This  decree  is  now  assigned  for  error. 

It  appears  in  the  evidence  that  the  mill  property  was  worth 
from  $10,000  to  $11,000,  and  that  John  H.  Kaufman  was  re- 
puted insolvent. 

We  entertain  no  doubt  as  to  the  correctness  of  this  decree. 
By  accepting  a  part  of  the  redemption  money,  with  an  agree- 
ment to  give  time  for  the  residue,  Price  waived  his  right  to  a 
sheriff's  deed.  He  might  have  made  it  one  of  the  conditions 
of  his  arrangement  with  Srnallwood  that,  unless  the  residue 
should  be  paid  by  a  specified  time,  the  deed  might  still  be  taken 
out.  This,  however,  he  did  not  do.  Or,  under  the  arrange- 
ment actually  made,  it  is  probable  he  might  have  tendered 
back  the  $255  received,  with  notice  to  Srnallwood  that  unless 
the  amount  due  should  be  paid  within  a  reasonable 
[506*]  time,  *he  should  hold  the  contract  rescinded  and  take 
out  the  deed.  Whether  he  could  have  revived  his  right 
to  a  deed  on  mere  notice  to  Srnallwood  of  his  intent  to  rescind 
the  contract,  without  tendering  back  the  money,  it  is  not  neces- 
sary to  inquire.  Certain  it  is,  that  without  doing  either  one  or 
the  other,  the  procuring  of  a  deed,  and  selling  the  title  to  the 
first  comer,  for  a  consideration  almost  nominal,  was  a  summary 
disposition  of  the  rights  of  Srnallwood,  which  the  law  gave 
him  no  power  to  effect.     It  amounted  to  constructive  fraud. 

The  only  remaining  question  is,  as  to  whether  the  Kauf- 
mans and  Morthland,  when  they  bought  of  Price,  had  notice 
of  the  transaction  between  the  latter  and  Srnallwood.     The  ev- 
idence of  Price,  although  he  seems  an  unwilling  or  an  unin 
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telligent  witness,  taken  in  connection  with  the  amount  paid, 
and  the  relations  of  these  parties  to  each  other,  leaves  no  rea- 
sonable doubt.  Although  the  witness  testifies  that  he  could 
not  remember  that  anything  was  said  about  the  redemption 
money  which  had  been  paid  by  Price;  yet  he  several  times  re- 
peats, that  when  Morthland  came  to  him,  it  was  with  an  offer 
"  to  pay  him  the  money  that  was  back,"  amounting  to  one 
hundred  and  eighty-two  dollars.  This  was  for  one-half  of  a 
property  worth  from  ten  to  twelve  thousand  dollars.  The 
witness  was  reluctant  to  convey,  but  was  pressed  by  threats 
from  Morthland  that  they  would  set  aside  the  sale.  He  finally 
conveys  for  the  trifling  consideration  just  named.  This  same 
undivided  half  of  the  property  had  been  sold,  but  a  few  months 
before,  by  Smallwood  to  the  elder  Kaufman,  and  by  the  latter 
to  his  sons,  Smallwood  holding  a  mortgage  upon  it  for  $1,700 
against  the  elder  Kaufman,  and  the  latter  being  insolvent.  It 
would  be  folly  not  to  presume,  in  the  presence  of  these  circum- 
stances, that  when  Morthland  went  to  Price  with  his  offer  of 
the  balance  due,  and  with  his  knavish  threats  to  set  aside  the 
sale  if  the  latter  would  not  convey,  he  had  noticed  that  Small- 
wood  had  paid  a  part  of  the  redemption  money,  and  what 
amount.  It  is  difficult  not  to  believe  that  the  transaction  was 
a  clumsy  fraud  on  the  part  of  Morthland  and  the 
younger  Kaufmans,  attempted  *for  the  purpose  of  de-  [507*] 
priving  Smallwood  of  the  benefit  of  his  mortgage  lien. 

The  decree  does  exact  justice  to  all  parties.  Price  has  re- 
ceived his  money.  The  younger  Kaufmans  and  Morthland 
are  refunded  the  money  they  have  paid,  and  Smallwood  retains 
the  benefit  of  his  mortgage  lien. 

Decree  affirmed. 
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President  and  Trustees  of  the  Town  of  Jacksonville  vs. 
Solomon  Block  and  August  Cone. 

Penalties  :     For  violation  of  town  ordinance,  how  recovered. 
At  the  common  law,  when  a  penalty  was  incurred  for  a  violation  of  a  by- 
law of  a  corporation,  it  might  be  recovered  by  an  action  of  debt  or 
assumpsit  in  any  court  of  general  jurisdiction. 
Such  a  penalty  could  not  be  recovered  in  any  criminal  proceeding.1 

Same:  Proceedings  for  collection  of,  injustices'  court. 
The  statute  conferring  upon  justices  of  the  peace  jurisdiction  in  such 
cases,  must  be  held  to  authorize  them  to  proceed  as  in  other  civil 
cases;  and  no  complaint  in  writing  is  necessary  as  a  basis  of  the  suit, 
which  may  be  commenced  in  the  same  manner  as  any  other  civil 
suit  before  a  justice  of  the  peace.2 
The  summons  in  such  case  is  properly  issued  in  the  form  prescribed  by 
the  statute  for  a  summons  in  civil  cases. 

Appeals  :  From  justice's  to  circuit  court;  no  exceptions  to  writ  allowed. 
Upon  an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace,  no 
exception  is  allowable  in  the  circuit  court  as  to  the  form  or  service 
of  the  writ  by  which  the  suit  was  originally  commenced,  nor  to  any 
proceedings  before  the  justice;  but  the  duty  of  the  circuit  court  is  to 
hear  and  determine  the  cause  in  a  summary  manner,  according  to  its 
merits. 

Cost  Bonds  :    Not  necessary  in  suits  on  ordinances} 

The  statute  requiring  security  for  costs  to  be  given  in  actions  on  penal 
statutes  does  not  apply  to  actions  brought  by  municipal  corporations 
for  violations  of  town  or  city  ordinances.  Such  ordinances  are  not 
statutes  within  the  meaning  of  that  act  Town  of  Lewiston  v.  Proctor, 
23  111.,  533,  followed. 

Error  to  Circuit  Court  of  Morgan  County. 

Debt  for  the  recovery  of  a  penalty  for  violating  a  town  or- 
dinance prohibiting  the  sale  of  intoxicating  liquors,  brought 
in  justice's  court  on  June  27,  1862,  by  plaintiffs  in  error 
against  defendants  in  error. 

The  action  was  commenced  upon  complaint  in  writing,  and 
an  account  filed  with  the  justice;  and,  a  summons  having  been 

1  See  Ewbanks  v.  Town  of  Ashley,  ante,  177. 
'See  Ewbanks  v.  Town  of  Ashley,  supra. 
8  See  City  of  Quincy  v.  Ballance,  30  III.,  185. 
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issued  and  served,  the  cause  was  by  agreement  successively 
continued  till  July  3,  1862,  and  July  14, 1862,  at  the  latter  of 
which  days,  a  motion  to  quash  the  summons  and  dismiss  the 
cause  on  the  ground  of  the  uncertainty  and  insufficiency  of 
the  complaint,  having  been  made  by  defendants  and  overruled 
by  the  court,  a  trial  was  had  before  a  jury,  who  found  a  ver- 
dict for  the  plaintiffs,  upon  which  the  court  rendered  judg- 
ment. An  appeal  therefrom  having  been  taken  to  the  circuit 
court  by  defendants,  and  an  appeal  bond  filed,  a  motion  was 
made  by  defendants  for  the  dismissal  of  the  cause,  on  the 
grounds : 

(1)  That  the  suit  was  not  based  upon  a  complaint  under 
oath,  filed  in  the  cause. 

(2)  That  the  complaint  on  file  was  uncertain  and  vague. 

(3)  That  plaintiffs  had  not  filed  a  bond  for  costs. 

This  motion  was  sustained  and  the  cause  dismissed  with 
costs;  and  it  is  insisted  that  the  court  erred: 

(1)  In  granting  said  motion  on  said  grounds,  and  in  dis- 
missing the  cause. 

(2)  In  rendering  judgment  against  the  plaintiffs  and  in  fa- 
vor of  the  defendants  for  costs,  and  in  not  denying  said  motion. 

Morrison  <&  Ejpler,  and  William  Brown,  for  plaintiffs  in 
error.     M.  McConnell,  for  defendants  in  error. 

*Breese,  J.     The  board  of  trustees  of  the  town  of  [508*] 
Jacksonville,  by  the  charter  of  the  town,  had  power 
to  pass  ordinances  and  impose  penalties  for  any  violation  of 
the  same.     Private  Laws  of  1849,  p.  124. 

Jurisdiction  was  conferred  upon  justices  of  the  peace 
of  the  *town  in  all  cases  arising  under  the  charter,  and  [509*] 
growing  out  of  by-laws  made  in  pursuance  of  the  same; 
and  appeals  and  writs  of  certiorari  were  allowed  from  their 
judgments,  in  the  same  manner  as  they  were  allowed  from 
judgments  of  justices  of  the  peace  in  other  cases. 

At  common  law,  when  a  penalty  was  incurred  for  a  viola- 
tion of  a  by-law  of  a  corporation,  it  might  be  recovered  by  an 
action  of  debt  or  assumpsit  in  any  court  of  general  jurisdic- 
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tion.  Com.  Dig.  "By-Law"  D.,  1;  Barber  Surgeon's  Co.  v. 
Pelson,  2  Levinz,  252;  City  of  London  v.  Goree,  1  Ventris, 
298;  Same  Case,  2  Levinz,  174;  Grant  on  Corporations,  88; 
Israel  v.  Jacksonville,  1  Scam.,  290. 

Such  a  penalty  could  not  be  recovered  in  any  criminal  pro- 
ceeding. The  statute  conferring  upon  justices  of  the  peace 
jurisdiction  in  such  cases  must  be  held  to  authorize  them  to 
proceed  as  in  other  civil  cases. 

The  mode  of  recovering  such  penalties  was  not  changed  by 
authorizing  justices  of  the  peace  to  take  cognizance  of  cases 
for  their  recovery.  No  complaint  was  necessary  to  commence 
a  suit,  and  it  is  of  no  importance  what  the  complaint  made 
contained,  or  whether  it  was  or  was  not  under  oath.  The  suit 
might  have  been  commenced  in  the  same  manner  as  any  other 
civil  suit  before  a  justice  of  the  peace.  (Scates'  Comp.,  686.) 
The  summons  was  properly  issued  in  the  form  prescribed  by 
the  statute  for  a  summons  in  civil  cases.  "No  exception  was 
allowable  in  the  circuit  court  as  to  the  form  or  service  of  the 
writ,  nor  to  any  proceedings  before  the  justice.  The  duty  of 
that  court  was  to  hear  and  determine  the  cause  in  a  summary 
manner,  according  to  its  merits.  Swingley  v.  Uaynes,  22  111., 
216;  0.  c&  M.  R.  R.  Co.  v.  McCutchin,  27  id.,  9;  Stephens  v. 
Cross,  27  id.,  35.  No  bond  for  costs  was  necessary.  Town 
of  Zewiston  v.  Proctor,  23  id.,  533. 

The  judgment  of  the  circuit  court,  dismissing  the  suit  for 
irregularity  in  the  proceedings  before  the  justice,  is  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 
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Charles  B.  Farwell,  imp.,  etc.,  vs.  Mat  A.  Meyeb. 

Ppomissory  Notes  :    Blank  Indorsements. 
A  blank  indorsement  of  a  promissory  note  is  effectual  to  pass  the  paper, 
and  gives  to  the  transferee  unqualified  power  of  disposition  of  the 
paper. 
Same  :    Same. 
The  holder  of  a  promissory  note,  indorsed  in  blank,  has  a  right  to  write 
over  the  name  of  the  blank  indorsement  a  direction  to  himself,  or  to 
any  other  person,  or  any  other  words  which  do  not  enlarge  the  lia- 
bility of  the  indorser. 1 
Same  :    Indorsement  passes  securities. 
The  indorsement  of  a  promissory  note  takes  in  general  the  securities 
with  it.  * 
Same:    Blank  indorsement  need  not  be  filled  upon  entry  of  judgment  by 
confession  upo-n  the  note. 
Where  the  papers  filed  upon  the  entry  of  a  judgment  by  confession  upon 
a  promissory  note,  in  the  name  of  one  not  the  payee,  were  the  note 
indorsed  in  blank  simply,  a  declaration  thereon  alleging  the  plain- 
tiff to  be  the  assignee  thereof,  a  warrant  of  attorney  and  affidavit  of 
its  execution  (the  warrant  of  attorney  authorizing  confession  of  judg- 
ment in  favor  of  the  payee  or  his  assigns),  and  a  cognovit:    Held} 
that  the  objection  that  the  papers  filed  failed  to  show  any  authority 
for  the  entry  of  judgment  in  the  name  of  the  plaintiff,  the  note  not 
.  being  specifically  indorsed  to  him,  was  not  tenable. 

Judgments  by  Confession  :    Affidavit  that  defendant  is  alive  and  debt  un- 
paid; error. 
A  judgment  by  confession  upon  a  promissory  note,  entered  in  open  court 
by  virtue  of  a  warrant  of  attorney,  which  has  been  executed  more 

i  See  Burnap  v.  Cook,  32  111.,  168;  Weston  v.  Myers,  33  id.,  424;  Blatch- 
ford  v.  Milliken,  35  id.,  434  and  notes. 
■  See  Mapps  v.  Sharpe,  32  111.,  13  and  note. 
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than  a  year  and  a  day,  will  not  be  reversed,  on  error,  on  the  sole 
ground  that  no  affidavit  was  filed  showing  that  the  defendant  was 
alive,  and  the  debt  due  and  unpaid  at  the  time  judgment  was  entered.* 
The  party  applying  must  show  some  equitable  reason  therefor  in  ad- 
dition.3 Rising  v.  Brainard,  ante,  79,  followed,  and  Hinds  v.  Hop- 
kins, 28  111.,  344,  350,  modified. 

Error  to  Superior  Court  of  Chicago. 

The  judgment  complained  of  in  this  case  was  entered  at  the 
November  term,  1858,  by  virtue  of  a  warrant  of  attorney  em- 
powering any  attorney  of  a  court  of  record  to  waive  service 
and  confess  judgment  in  favor  of  the  payees,  or  their  assigns, 
upon  a  certain  promissory  note,  a  copy  of  which  with  the  in- 
dorsements thereon  is  as  follows: 
"  $750.00.  Chicago,  October  16,  1837. 

"  Thirty  days  after  date,  for  value  received,  we  promise  to 
pay  to  Greenebaum  Brothers,  or  order,  the  sum  of  seven  hun- 
dred and  fifty  dollars,  with  interest  after  due  at  ten  per  cent, 
per  annum,  for  money  borrowed,  payable  at  the  office  of 
Greenebaum  Brothers,  Chicago. 

"  H.  W.  Zimmerman. 

"C.  B.  Farwell,  as  security. 

"  Without  recourse.  Greenebaum  Brothers." 

The  papers  filed  in  the  court  below  by  Meyer,  the  plaintiff, 
at  the  time  of  the  entry  of  judgment  on  said  note,  were  said 
note  indorsed  in  blank  as  above,  a  declaration  thereon,  in 
which  the  plaintiff  was  alleged  to  be  the  assignee,  the  warrant 
of  attorney,  and  an  affidavit  stating  its  execution,  and  a  cog- 
novit. 

A  motion  to  vacate  said  judgment  having  been  made  and 
overruled  in  the  court  below,  error  was  brought  to  review  the 
same. 

The  questions  raised  upon  error  are  sufficiently  stated  in 
the  opinion. 

1  See  Rising  v.  Brainard,  ante,  79;  Hempstead  v.  Humphrey,  38  id.,  90. 
'See  Ball  v.  Miller,  38  111.,  110;  Iglehart  v.  Morris,  34  id.,  503;  Stahl  v. 
Shipp,  44  id.,  133. 
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W.  T.  Burgess  and  C.  M.  Hawley,  for  plaintiff  in  error. 
Gookins,  Thomas  dc  ^Roberts,  for  defendant  in  error. 

*Breese,  J.  This  record  shows  a  judgment  on  a  [512*] 
cognovit  in  the  superiour  court  of  Chicago.  Three 
objections  are  made  to  the  proceedings.  1st.  That  the  papers 
filed  in  that  court  failed  to  show  any  authority  for  the  entry 
of  the  judgment  in  the  name  of  Meyer,  the  note  not  being 
indorsed  to  him.  2d.  Because  of  the  usury  in  the  extension 
of  payment.  3d.  There  was  no  affidavit  that  defendant  was 
living  at  the  time  of  the  rendition  of  the  judgment,  the  power 
of  attorney  having  been  executed  and  the  note  due  more  than 
one  year  prior  thereto. 

We  do  not  think  the  first  objection  is  substantial.  The 
most  common  way  of  indorsing  such  paper  in  actual  use  is  by 
blank  indorsement.  This  kind  of  indorsement  is  effectual  to 
pass  the  paper,  and  gives  to  the  transferee  unqualified  power 
of  disposition  of  the  paper,  and  is,  therefore  more  convenient 
to  him,  while  it  lays  no  obligation  on  the  indorser. 

This  being  so,  the  holder  of  such  a  note,  so  indorsed,  has 
the  right  to  write  over  the  name  of  the  blank  indorsement  a 
direction  to  himself,  or  to  any  other  person,  or  any  other 
words  which  do  not  enlarge  the  liability  of  the  indorser.  2 
Parsons  on  Notes  and  Bills,  19.  The  indorsement  of  the  note 
takes,  in  general,  the  securities  with  it.  Yansant  v.  Almon, 
23  111.,  34. 

The  second  objection  is  not  mooted,  and  we  pass  it  by. 

On  the  remaining  point  reference  is  made  to  Hinds  et  al.  v. 
Hopkins,  28  111.,  350,  in  which  this  court  held,  on  the  author- 
ity of  some  English  cases,  that  it  was  irregular  to  enter  a  judg- 
ment by  confession  on  a  warrant  of  attorney  which  had  been 
executed  more  than  a  year  and  a  day,  unless  an  affidavit 
is  filed  ^showing  that  the  maker  is  alive,  and  the  debt,  [*513] 
or  some  portion  of  it,  is  still  due. 

We  have  since  had  occasion  to  review  that  decision,  and  we 
have  done  so  with  great  deliberation,  understanding  it  had  not 
proved  satisfactory  to  the  profession,  and  was  calculated  to 
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produce  injurious  results.  Accordingly,  when  the  question 
came  up  at  this  term,  on  an  application  for  a  supersedeas  in 
the  case  of  Rising  v.  Brainard,  ante,  p.  80,  we  held  that  we 
would  not  reverse  a  judgment  entered  by  confession  in  open 
court,  on  the  sole  ground  that  no  affidavit  was  filed  showing 
that  the  defendant  was  alive,  and  that  the  debt  was  due;  the 
party  applying  must  show  some  equitable  reason  therefor  in 
addition.     To  this  extent  the  opinion  in  28th  111.  is  modified. 

There  being  no  error  in  the  record,  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


Edward  F.  Pulsifer  vs.  Thomas  W.  Shepard. 

Bailments  :    Of  property  for  sale  when  directed  by  the  owner. 

Where  corn  is  delivered  by  the  owner  to  another  to  be  shipped  to  a  cer- 
tain place  and  there  sold  and  disposed  of  on  commission,  when  the 
owner  should  direct,  and  the  proceeds  accounted  for;  and  the  latter 
ships  the  corn  as  directed,  but  neglects  to  sell  when  directed  so  to  do, 
he  will  be  liable  for  all  damages  sustained  by  the  owner  by  reason  of 
such  failure  to  sell,  as  well  through  injury  to  the  corn  by  its  being 
kept  in  store  as  from  a  decline  in  the  market. 

And  in  such  a  case,  unless  restrained  by  the  agreement,  the  owner  would 
have  a  right  to  order  it  sold  at  any  time  after  its  arrival  at  its  destina- 
tion. 
Evidence:    Burden  of  proof 

The  burden  of  proof  under  a  plea  of  tender  devolves  upon  the  party  al- 
leging it. 
Tender  :    Must  be  kept  good.1 

A  tender,  to  be  available,  must  be  kept  good. 

Same  :    Must  be  of  a  specific  amount  and  unconditional. 

A  tender,  to  be  available,  must  be  of  a  specific  amount,  and  offered  to  be 
paid  without  annexing  any  terms  or  conditions. 

A  specific  sum  must  be  actually  tendered;  and  it  is  not  enough  to  pro- 
duce a  sum  of  money  and  request  a  settlement,  and  say  to  the  party 
to  receive  the  money,  that  the  party  having  it  wants  to  pay  him. 

Appeal  from  Circuit  Court  of  Putnam  County. 


1  See  Webster  v.  Pierce,  35  111.,  158  and  note. 
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Assumpsit  by  defendant  in  error  against  plaintiff  in  error. 
The  plaintiff's  declaration  alleges  the  delivery  on  September 
28,  1861,  by  plaintiff  to  defendant,  at  Hennepin,  in  said 
county,  of  2,559-^g-  bushels  of  shelled  corn,  to  be  by  defendant 
shipped  to  Chicago  and  there  sold  and  disposed  of  on  com- 
mission, whenever  the  plaintiff  should  direct,  and  the  recep- 
tion of  the  same  by  defendant,  and  his  undertaking  so  to  do 
and  account  for  its  proceeds;  the  shipping  of  the  same  to 
Chicago,  and  the  direction  by  plaintiff  to  defendant,  on  June 
2,  1862,  to  sell  the  same  immediately,  and  defendant's  neglect 
and  refusal  so  to  do,  and  storing  the  same  till  September  27, 
1862,  when  the  same  was  sold  by  defendant;  the  damage  of 
said  corn  by  its  being  so  kept  in  store  after  directions  to  sell, 
and  its  sale  in  September  for  a  less  sum  than  it  would  have 
sold  for  in  June  in  consequence  of  such  damage  and  a  decline 
in  prices;  and  the  failure  of  defendant  to  account  for  its  pro- 
ceeds. A  recovery  was  also  sought  for  the  loss  caused  by  the 
delay  in  making  the  sale,  whereby  the  corn  was  damaged  and 
sold  when  prices  were  low. 

Pleas:  non-assumpsit,  and  tender  as  to  $100  of  plaintiff's 
cause  of  action,  and,  as  to  the  remainder,  setoff.     Issue  thereon. 

As  to  the  alleged  tender,  it  appears  that,  prior  to  the  insti- 
tution of  this  suit,  as  the  plaintiff  was  leaving  defendant's 
store,  whither  he  had  come  and  paid  a  debt  owed  by  him  to 
defendant,  the  latter,  who  was  standing  about  eight  feet  distant, 
and  had  a  $100  United  States  treasury  note  in  his  hand  and 
in  plain  sight,  addressed  plaintiff  and  said:  "  I  want  to  settle 
with  you  and  pay  you  what  is  due  you  for  that  corn."  Plaint- 
iff stopped  and  turned  about  so  as  to  face  defendant,  and, 
although  he  saw  the  money,  he  did  not  answer,  but  turned 
and  departed  from  the  store. 

The  following  instructions  were  given  for  the  plaintiff,  the 
fifth  of  which  was  modified  by  the  addition  of  the  matter  in- 
cluded in  brackets: 

(1)  "That  if  they  believed,  from  the  evidence,  that  the 
plaintiff  delivered  the  corn  (2,559-^-  bushels)  to  defendant,  to 
oe  by  him  shipped  from  Hennepin  to  Chicago,  to  be  there 
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sold  by  defendant,  and  the  sale  to  be  accounted  for,  as  alleged 
in  the  declaration,  and  that  the  defendant  failed  to  comply 
with  the  contract,  the  plaintiff  was  entitled  to  all  damages 
which  he  might  appear  to  have  sustained  by  reason  of  such 
failure. 

(2)  "  That  the  plaintiff,  unless  restrained  by  stipulation  in 
the  contract,  had  the  right  to  order  the  corn  to  be  sold  at  any 
time  after  it  arrived  in  Chicago. 

(3)  "  That  the  burden  of  proof  as  to  tender  was  on  the  de- 
fendant. 

(4)  "  That  a  tender  to  be  good  must  be  of  a  specific  sum  of 
money  actually  tendered.  That  it  was  not  enough  to  produce 
an  amount  of  money,  and  request  a  settlement,  and  say  to  the 
party  to  receive  the  money,  that  the  party  having  it,  wanted 
to  pay  him;  and  this  would  not  amount  to  a  tender  without 
offering  to  pay  the  money  produced. 

(5)  "  That  under  the  contract  sued  on,  defendant  was  bound 
to  account  for  the  amount  for  which  the  corn  was  sold,  after 
deducting  the  proper  expenses  and  charges,  and  also  for  the 
damages  (if  any)  accruing  to  plaintiff  in  consequence  of  de- 
fendant wrongfully  refusing  or  neglecting  to  sell  the  corn,  if 
there  was  any  wrongful  refusal  or  neglect  [unless  plaintiff 
afterwards  assented  to  such  refusal  or  neglect  to  sell,  and  as- 
sented to  receive  whatever  might  be  realized  by  the  defendant 
from  such  grain  after  giving  such  assent ;  and  if  plaintiff  gave 
such  assent,  he  could  not  go  back  and  claim  damages  of  the 
defendant  for  such  alleged  neglect  or  refusal]." 

Yerdict  and  judgment  for  plaintiff,  with  $265.74  damages. 

The  assignments  of  error  question  the  correctness  of  said 
instructions,  and  the  action  of  the  court  in  denying  motions 
for  a  new  trial,  and  in  arrest  of  judgment;  and  insist  that  the 
verdict  is  against  the  evidence,  and  the  damages  excessive,  and 
that  judgment  should  have  been  rendered  for  defendant  and 
not  for  plaintiff. 

Arrington  eft  Dent,  for  appellant.  Bangs  <&  Shaw,  for 
appellee. 
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*  Walker,  C.  J.  It  is  insisted  that  the  instructions  [516*] 
given  on  behalf  of  appellee  were  erroneous.  They 
state  the  law  correctly,  so  far  as  it  is  applicable  to  the  evidence 
in  the  cause,  and  were  not  calculated  to  mislead  the  jury.  If 
appellant  received  the  corn,  to  be  shipped  to  Chicago,  to  be 
sold  there,  and  he  was  to  account  for  the  proceeds  of  the  sale, 
and  the  evidence  showed  that  he  had  failed  to  account, 
there  could  be  no  doubt  of  his  liability.  *And  it  is  [517*] 
equally  true,  that  unless  the  agreement  restrained  ap- 
pellee, he  had  the  right  to  order  it  to  be  sold  at  any  time,  and 
appellant,  as  his  bailee,  would  have  been  bound  to  use  every 
reasonable  effort  to  comply  with  the  order,  and  a  neglect  by 
appellant  to  have  the  sale  made,  would  render  him  liable.  If 
he  agreed  to  ship  the  corn  and  have  it  sold,  it  would  be  im- 
plied that,  in  doing  so,  he  would  be  governed  by  the  directions 
of  the  owner.  If  a  tender  was  made,  it  devolved  upon  ap- 
pellant to  prove  the  fact,  and  if  he  failed  in  his  evidence,  he 
should  fail  in  that  defense.  And  a  tender,  to  be  available, 
must  be  kept  good.  Nor  is  it  sufficient  unless  it  is  of  a 
specific  amount,  and  offered  to  be  paid  without  annexing  any 
terms  or  conditions. 

Again,  the  appellant,  when  he  sold  appellee's  corn,  was 
bound  to  account  to  him  for  the  proceeds,  after  deducting 
reasonable  charges.  And  if  he  wrongfully  neglected  and  re- 
fused to  sell  the  corn,  and  appellee  thereby  sustained  loss,  he 
would  be  liable  for  his  neglect  of  duty,  unless  the  same  was 
afterwards  ratified  or  approved  by  appellee.  These  principles 
were  announced  in  the  instructions  and  were  based  upon  evi- 
dence that  warranted  them.  There  was  some  conflict  in  the 
evidence,  but  there  was  testimony  which  tended  to  sustain  the 
propositions  contained  in  these  instructions,  and  it  was  the 
province  of  the  jury  to  reconcile  the  evidence  if  that  could  be 
done,  and  if  not,  then  to  give  weight  to  such  as  they  believed 
worthy  of  credit.  Nor  can  we  say  that  the  verdict  is  against 
the  weight  of  the  evidence,  as  it  tended  strongly  to  prove  the 
issues  found  by  the  jury.  In  the  light  of  the  evidence,  the 
damages  are  not  excessive.     We  are  satisfied  that  all  of  the 
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questions  were  fairly  presented,  and  the  verdict  is  sustained 
by  the  evidence.  The  judgment  of  the  court  is  therefore  af- 
firmed. 

Judgment  affirmed. 


[518*]      *Hiram  Bates  vs.  John  W.  Courtwright  et  al. 

Recoupment:  In  trespass  against  a  distrainor. 
Where  a  person  distrained  growing  corn  for  rent  which  he  claimed  to 
be  due  him  from  the  owner  thereof;  and  the  proceedings  to  en- 
force the  distress  resulted  in  favor  of  the  latter ;  and  while  these  pro- 
ceedings  were  pending,  the  distrainor  caused  the  corn  to  be  har- 
vested :  Held,  in  an  action  of  trespass  by  the  owner  for  so  distrain- 
ing and  carrying  the  same  away,  that  the  distrainor  had  a  right  to 
recoup  the  expense  of  harvesting  the  corn. 

Damages  :    Mitigation  of,  in  trespass. 
Where  property  taken  by  a  trespasser  has  been  appropriated  to  the  own- 
er's use  by  his  consent,  expressed  or  implied,  in  an  action  of  trespass 
therefor,  justice  requires  it  to  be  applied  in  reduction  of  damages. 

Such  consent  is  always  implied,  where  the  property  has  been  legally 
seized  and  sold  under  process  in  favor  of  a  stranger  against  the  owner. 

The  rule  applies  with  equal  force  where  the  process  under  which  the 
property  was  seized  and  sold  is  in  favor  of  the  trespasser,  as  where 
it  is  in  favor  of  a  stranger.  The  owner  receives  the  value  of  his  prop- 
erty by  virtue  of  legal  process,  the  same  in  one  case  that  he  does  in 
the  other;  and  to  that  extent  his  claim  for  damages  is  mitigated. 

Appeal  from  Circuit  Court  of  Lee  County. 
The  case  is  stated  by  the  court. 

Barge  <&  Fouke,  for  appellant.     James  K.  Edsall,  for  ap- 
pellee. 

[519*]  *Beckwith,  J.  This  is  an  action  of  trespass  for  dis- 
training and  carrying  away  a  quantity  of  growing  corn. 
It  appeared  in  evidence  that  the  appellant  distrained  the  corn 
for  rent  which  he  claimed  to  be  due  him  from  the  appellees; 
and  that  the  proceedings  to  enforce  the  distress  resulted  in 
their  favor.  While  these  proceedings  were  pending,  the  ap- 
pellant caused  the  corn  to  be  harvested. 
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The  appellant,  in  mitigation  of  damages,  offered  evi- 
dence to  *show  that  afterwards,  and  before  the  com-  [520*] 
men  cement  of  the  present  suit,  a  portion  of  the  corn 
was  levied  upon  and  sold  under,  and  the  proceeds  applied 
upon,  an  execution  in  favor  of  the  appellant  against  the  ap- 
pellees; and  that  the  residue  of  it  was  levied  upon,  sold  under, 
and  the  proceeds  applied  upon,  a  fee-bill  issued  by  the  clerk 
of  the  circuit  court  of  Lee  county  against  the  appellees,  but 
the  evidence  was  excluded  by  the  court  below. 

We  are  of  the  opinion  that  the  appellant  had  a  right  to  re- 
coup the  expense  of  harvesting  the  corn.  "  If  a  man  having 
rent  issuing  out  of  land,  disseizes  the  tenant,  in  an  assize 
brought  by  the  latter,  the  disseizor  may  recoup  the  rent  in 
damages.  So,  if  the  disseizor  repairs  the  house  or  sows  the 
land,  the  same  shall  be  recouped  in  damages.5'  8  Viner's 
Abr.,  556-7. 

The  case  under  consideration  comes  within  the  rule  laid 
down  in  Stow  v.  Yarwood,  14  111.,  424.  Where  property 
taken  by  a  trespasser  has  beeen  appropriated  to  the  owner's 
use  by  his  consent,  expressed  or  implied,  justice  requires  it  to 
apply  in  reduction  of  damages.  Such  consent  is  always  im- 
plied, where  the  property  has  been  legally  seized  and  sold, 
under  the  process  in  favor  of  a  stranger  against  the  owner.  2 
Greenl.  Ev.,  sec.  635,  note  5,  and  cases  cited  in  Stow  v.  Yar- 
woody  ubi  supra. 

The  reason  of  the  rule  is,  that,  the  property  having  been 
rightfully  appropriated  in  paying  debts  of  the  owner,  he  has 
received  satisfaction  for  its  value,  and  he  ought  not  again  to 
recover  the  same  value.  The  rule  applies  with  equal  force 
where  the  process  under  which  the  property  was  seized  and 
sold  is  in  favor  of  the  trespasser,  as  where  it  is  in  favor  of  a 
stranger.  The  owner  receives  the  value  of  his  property  by 
virtue  of  legal  process,  the  same  in  one  case  that  he  does  in 
the  other;  and  to  that  extent  his  claim  for  damages  is  mitigated. 

The  rulings  of  the  court  below,  in  the  respects  mentioned, 
were  erroneous,  and  the  judgment  will  be  reversed  and  the 
cause  remanded.  Judgment  reversed. 
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[521*]       *John  C.  Grier  vs.  Jacob  Gibson. 

Continuance  :    When  to  be  moved  for. 
A  motion  to  continue  a  cause,  because  there  are  no  copies  filed  of  the 
notes  on  which  the  suit  is  brought,  comes  too  late,  where  the  defend- 
ant has  pleaded  to  the  action. 

Pleading-  and  Evidence  :     When  assignment  of  note  need  not  be  proved. 
The  plaintiff  in  an  action  upon  a  promissory  note  is  not  required  to 
prove  the  execution  of  its  assignment  to  him  before  reading  it  in  evi- 
dence, unless  there  is  an  affidavit  filed  denying  its  execution. 

Pleading  :    Demurrer  waived  by  plea. 
Where,  while  a  demurrer  is  pending,  the  general  issue  and  special  pleas 
are  filed  to  the  count  demurred  to,  the  demurrer  is  thereby  waived, 
and  no  judgment  need  be  pronounced  on  it. 

Error  to  Circuit  Court  of  Peoria  County. 

Assumpsit  by  Jacob  Gibson,  the  assignee,  against  John  C. 
Grier,  the  maker,  upon  four  promissory  notes  which  were  de- 
clared upon  specially,  one  special  count  for  each  note.  The 
declaration  which  was  filed  Jan.  21,  1864,  also  contained  the 
common  counts. 

The  defendant  on  Feb.  4,  1864,  pleaded  the  general  issue  to 
the  common  counts  and  to  the  first  special  count,  and  demur- 
red to  the  remaining  special  counts. 

Feb.  6,  1864,  a  motion  for  a  continuance  was  made  by  de- 
fendant on  the  ground  that  copies  of  the  said  notes  were  nei- 
ther given  in  the  declaration,  nor  filed,  which  motion  was  de- 
nied by  the  court. 

On  Feb.  8,  1864,  the  defendant  pleaded  the  general  issue 
and  several  special  pleas  to  the  second,  third  and  fourth  spe- 
cial counts  of  the  declaration. 

On  the  trial,  on  the  2nd  of  March  1864,  before  the  court, 
objection  was  made  by  the  defendant  to  the  admission  in  evi- 
dence of  said  notes,  which  had  been  assigned  to  the  plaintiff; 
but  said  objection  was  overruled,  and  judgment  rendered  for 
plaintiff  for  $587.88. 

The  errors  assigned  are: 

(1)  The  overruling  of  defendant's  motion  for  a  continuance. 
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(2)  The  allowing  plaintiff  to  read  in  evidence  the  assign- 
ments indorsed  on  said  notes,  without  proof  of  their  execu- 
tion. 

(3)  Because  no  judgment  upon  the  demurrer  was  rendered. 
Cooper  <&  Moss,  for  plaintiff  in  error.     Johnson  dc  Hoy- 

kins,  and  O'Brien  de  C ratty,  for  defendant  in  error. 

*Breese,  J.  The  motion  to  continue  the  cause,  be-  [522*] 
cause  there  were  no  copies  filed  of  the  notes  on  which  the 
suit  was  brought  was  properly  overruled,  as  the  defendant  had 
pleaded  to  the  action.  The  motion  to  continue  for  that  cause 
came  too  late.  The  assignments  were  not  required  to  be 
proved,  as  there  was  no  affidavit  filed  denying  them. 

It  appears,  while  the  demurrer  was  pending,  the  general 
issue  and  several  special  pleas  were  filed.  These  pleas  waived 
the  demurrer,  and  no  judgment  was  required  to  be  pronounced 
on  it. 

We  perceive  no  ground  on  which  the  plaintiff  in  error  can 
hope  to  reverse  this  judgment;  there  does  not  appear  to  be 
any  error  in  the  record,  and  therefore  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


*  Aaron  W.  Warden  vs.  Asahel  Gridley.       [523*] 

Possession  :  Is  notice  to  subsequent  purchasers,  etc. 
Where  a  party  enters  into  the  open,  visible  possession  of  land  under  an 
unrecorded  deed,  such  possession  affords  subsequent  purchasers  and 
judgment  creditors  levying  upon  the  land,  notice  equal  to  that  af- 
forded by  recording  his  deed ;  and  the  purchaser  so  in  possession 
will  be  protected  against  the  lien  of  a. judgment  recovered  against  his 
grantor  after  he  has  thus  entered  into  possession. 

Administrator's  Sale  :    Passes  what  title. 
The  purchaser  at  an  administrator's  sale  of  land  acquires  such  title  only 

as  was  vested  in  the  heirs  of  the  intestate  at  the  time  of  the  sale. 
If  the  land  purchased  was  then  subject  to  the  lien  of  a  judgment  against 
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the  intestate,  the  purchaser  acquires  the  title  with  that  infirmity,  and 
to  preserve  his  title  he  must  free  it  from  the  incumbrance. 
Same  :  Caveat  emptor. 
The  doctrine  of  caveat  emptor  applies  to  such  sales.1  The  purchaser 
will  be  presumed  to  have  examined  the  records  of  the  county  where 
the  land  is  situated  in  reference  to  the  title,  before  he  purchased.  If 
he  fails  to  do  so,  it  is  his  own  negligence,  and  he  must  abide  the  con- 
sequences of  his  omission. 

Vendor  and  Purchaser:  When  it  is  vendor's  duty  to  redeem  from  a  sub- 
sequent execution  sale. 
Where  a  party  sells  and  conveys  land  which,  through  the  omission  of 
the  grantee  to  record  his  deed  therefor,  is  afterwards  levied  upon  and 
sold  under  a  judgment  subsequently  recovered  against  the  grantor,  it 
is  the  duty  of  the  grantor  to  redeem  from  such  sale.  But,  if  he  does 
not,  as  to  whether  the  grantee  has  a  remedy  over  against  his  grantor 
for  the  amount  the  land  has  contributed  to  pay  his  debts,  qucere. 

Equitable  Mortgage:2  By  advancing  money,  as  a  judgment  creditor,  to 
redeem  from  a  prior  execution  sale. 
"Where  a  judgment  debtor  confesses  a  judgment  in  favor  of  a  third  party 
solely  to  enable  him,  as  a  judgment  creditor,  to  redeem  from  an  ex- 
ecution sale  of  land,  owned  by  the  judgment  debtor,  under  a  prior 
judgment,  such  redemption  to  be  made  for  the  benefit  of  the  judg- 
ment debtor;  and  the  judgment  debtor  failing  to  furnish  the  money 
for  the  purpose,  the  other  party  advances  his  own  money,  takes  an 
assignment  of  the  certificate  of  purchase,  and  obtains  a  sheriff's 
deed,  he  cannot  be  deprived  of  the  title  thus  obtained,  at  the  suit  of 
one  claiming  under  the  judgment  debtor,  until  the  money  paid  by 
him  is  refunded.  Although  the  party  in  whose  favor  the  judgment 
was  confessed  was  to  redeem  with  the  judgment  confessed  for  that 
purpose,  the  assignment  to  him  of  the  certificate  of  purchase,  instead 
of  taking  a  certificate  of  redemption,  results  practically  in  the  same 
end,  and  does  not  change  the  rights  of  the  parties. 

Appeal  from  Circuit  Court  of  McLean  County. 

Bill  in  equity  filed  by  appellant  against  appellee,  the  alle- 
gations of  which  are  in  substance  as  follows:  That  on  April 
24,  1857,  complainant  purchased,  for  a  fair  price,  certain  land 
at  a  sale  made  by  R.  E.  Williams,  as  administrator,  for  the 
payment  of  the  debts  of  L.  L.  Strain,  deceased;  and  took  pos- 

1  See  England  v.  Clark,  4  Scam.,  486;  Owings  v.  Thompson,  3  id.,  502; 
McManus  v.  Keith,  49  111.,  388;  Bassett  v.  Lockard,  60  id.,  164;  Bishop  v. 
O'Connor,  69  id.,  431. 

8  See  Sutphen  v.  Cushman,  35  111.,  186,  and  note. 
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6ession  of  said  land,  is  now  in  possession  under  the  adminis- 
trator's deed  executed  to  him  in  pursuance  of  such  sale;  that 
said  lands  were  purchased  by  said  Strain  before  his  decease, 
from  James  Yandeventer,  but  that  Strain's  deed  therefor, 
though  executed  prior  thereto,  was  not  put  upon  record  until 
after  the  rendition  of  the  judgment  hereinafter  referred  to; 
that,  at  the  April  term,  1856,  while,  from  the  record,  said 
Yandeventer  appeared  to  own  said  lands,  a  judgment  for 
$1,990.80  was  recovered  against  Yandeventer  by  James  C. 
Walker  (the  lien  of  which  attached  to  Yandeventer 's  real  es- 
tate), at  the  sale  under  the  execution  issued  upon  which  the 
land  in  question  and  other  lands  belonging  to  Yandeventer 
were  purchased  by  Walker;  that  subsequently  it  wTas  ar- 
ranged between  Gridley  and  Yandeventer  that  the  whole  of 
said  lands  should  be  redeemed  by  Gridley  for  Yandeventer 
from  said  execution  sale,  and  that  a  judgment  for  a  large  sum 
was  confessed  by  Yandeventer  in  favor  of  Gridley  to  secure 
him  therefor;  that  the  full  amount  necessary  to  redeem  was 
paid  by  Gridley  to  Walker,  but  that  an  assignment  of  the 
certificate  of  purchase  was  taken  by  Gridley  from  Walker,  in- 
stead of  a  redemption  certificate,  upon  which  certificate  of 
purchase  a  sheriff's  deed  for  said  land  wras,  on  the  18th  of 
November,  1857,  after  the  expiration  of  the  period  of  redemp- 
tion, executed  to  Gridley,  under  which,  at  the  September 
term,  1858,  of  the  court  below,  an  action  of  ejectment  for  the 
recovery  of  said  land  was  commenced  by  Gridley  against 
complainant,  which  is  now  pending.  The  bill  charges  that 
the  making  of  the  payment  by  Gridley  to  Walker  operated  as 
a  redemption;  the  exercise  of  bad  faith  by  Gridley  towards 
Yandeventer  and  others  having  an  interest  in  the  premises,  in 
so  procuring  the  assignment  of  the  certificate  of  purchase,  and 
taking  a  deed  thereon;  that  the  title  to  said  lands  is  held  by 
Gridley  in  trust,  etc. ;  and  prays  that  defendant  be  enjoined 
from  prosecuting  said  ejectment,  and  for  the  cancellation  of 
said  sheriff's  deed. 

Gridley's  answer,  which  was  put  in  under  oath,  admits  the 
administrator's  sale  of  said  lands;    the  purchase  thereof  by 
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Strain  from  Yandeventer,  and  the  nonrecord  of  the  deed  till 
after  the  recovery  of  said  judgment;  the  execution  of  a  sher- 
iff's deed  to  defendant,  etc.;  the  bringing  of  the  ejectment; 
the  rendition  of  judgment  and  the  purchase  of  the  premises 
by  Walker  at  the  execution  sale  thereunder.  It  denies  the 
arrangement  set  up  in  the  bill  as  to  paying  up  said  judgment, 
and  the  confession  of  judgment  to  secure  Gridley  therefor, 
but  alleges  the  existence  at  that  and  down  to  the  present  time 
of  a  large  indebtedness  in  favor  of  Gridley  against  Yande- 
venter. It  admits  the  confession  in  Gridley 's  favor  of  a  judg- 
ment for  $5,000,  without  consideration  and  for  Yandeventer's 
convenience,  the  sole  purpose  of  which,  it  insists,  was  to  en- 
able Gridley  to  make  the  redemption  as  a  judgment  creditor, 
and  with  money  agreed  to  be  furnished  for  that  purpose  by 
Yandeventer,  and  not  to  secure  advances  to  be  made  by  Grid- 
ley.  The  answer  alleges  the  failure  of  Yandeventer  either  to 
pay  Gridley  what  he  owed  him,  or  to  supply  the  means  to 
make  said  redemption,  and  that  in  consequence  thereof,  he, 
Gridley,  did  not  redeem,  but  after  twelve  months  had  expired 
since  the  sale,  purchased  said  certificate  of  foreclosure  on  his 
own  account,  using  his  own  money,  and  procured  the  execu- 
tion of  the  sheriff's  deed  to  himself,  etc.  It  denies  the  exer- 
cise of  bad  faith;  alleges  that  there  were  no  funds  belonging 
to  the  estate  of  which  Williams  was  administrator,  in  Wil- 
liams' hands,  with  which  to  make  redemption,  etc. 

Complainant  filed  a  replication  to  the  answer. 

Upon  the  hearing,  the  court  below  dismissed  the  bill,  which 
is  assigned  as  error. 

R.  E.  Williams,  for  appellant.  B.  0.  CooK  and  Moore  <& 
Greene,  for  appellee. 

[531*]  *  Walker,  C.  J.  On  the  hearing  in  the  court  below, 
complainant's  bill  was  dismissed,  which  is  now  assign- 
ed for  error.  It  appears  that  Gridley  advanced  his  own  money 
to  redeem  the  land  from  Walker's  purchase,  and  it  does  not 
appear  that  it  has  ever  been  refunded,  nor  does  complainant 
offer  to  repay  him.  It  is,  however,  contended  that  a  judg- 
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ment  was  confessed  by  Yandeventer  in  favor  of  appellee  as  a 
security  for  the  advance  of  the  sum  necessary  to  redeem  the 
lands.  In  his  answer,  appellee  denies  that  such  was  the  ar- 
rangement, but,  on  the  contrary,  insists  that  the  object  in 
confessing  the  judgment  was  to  enable  appellee  to  make  the 
redemption  as  a  judgment  creditor.  And  Yandeventer,  who 
had  previously  owned  the  land  and  who  had  sold  it  to  Strain 
before  his  administrator  sold  to  complainant,  corroborates  ap- 
pellee's sworn  statement  in  his  answer. 

It  appears  that  Yandeventer's  deed  to  Strain  was  executed 
before  Walker's  judgment  was  recovered  against  Yandeventer, 
but  Strain  had  failed  to  place  it  upon  record.  Whether  Strain 
had  entered  into  the  open,  visible  possession  of  the  land  be- 
fore Walker  obtained  his  judgment  against  Yandeventer  does 
not  appear.  Had  this  been  the  case,  Walker  and  his  assignees 
could  have  taken  no  title,  as  such  possession  would  have  been 
equal  notice,  with  recording,  to  subsequent  purchasers. 
But  as  this  does  not  appear,  we  may  safely  infer  that  [532*] 
the  judgment  became  a  lien  before  Strain  went  into 
possession. 

Appellant,  when  he  purchased  at  the  administrator's  sale, 
acquired  such  title  only  as  was  then  vested  in  the  heirs  of 
Strain.  If  it  was  then  subject  to  the  lien  of  Walker's  judg- 
ment, he  acquired  it  with  that  infirmity,  and  to  preserve  his 
title,  he  must  free  it  from  the  incumbrance.  The  doctrine  of 
caveat  emptor  applies  to  such  sales.  Appellant  had  full  access 
to  the  records  of  the  county,  and  he  must  be  presumed  to  have 
examined  them  in  reference  to  the  title  before  he  purchased. 
If  he  failed  to  do  so,  it  was  his  own  negligence,  and  he  must 
abide  the  consequences  of  his  omission  to  protect  his  interest. 
It  may  be  that  he  has  his  remedy  over  against  Yandeventer, 
for  the  amount  the  land  has  contributed  to  pay  his  debts,  but 
that  question  is  not  now  before  us,  and  we  refrain  from  its 
disc  ission.  That  it  was  the  duty  of  Yandeventer  to  redeem 
this  land  which  he  had  previously  sold,  from  the  sale  under 
Walker's  judgment,  there  can  be  no  question.  And  we  think 
it  is  apparent  that  it  was  his  design  to  do  so  when  he  made 
the  arrangement  with  appellee.  445 
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If,  however,  this  was  so,  as  he  failed  to  furnish  the  money 
for  the  purpose,  appellee  cannot  be  deprived  of  the  title  he 
acquired  until  his  money  has  been  refunded.  We  think  it  is 
clear  that  he  took  the  assignment  of  the  certificate  of  purchase, 
not  for  his  own  benefit,  but  for  Yandeventer,  and  that  he  was 
to  hold  the  lands  as  security  for  the  repayment  of  the  money. 
And  although  he  was  to  redeem  with  the  judgment,  which  was 
confessed  for  that  purpose,  the  assignment  resulted  practically 
in  the  same  end.  Had  he  redeemed  as  a  judgment  creditor, 
and  no  person  had  advanced  upon  his  bid,  it  would  have  been 
struck  off  to  him  for  the  redemption,  and  he  would  have  been 
at  once  entitled  to  a  deed,  or,  if  more  had  been  bid,  the  pur- 
chaser would  have  received  a  certificate  of  purchase,  entitling 
him  to  a  deed  at  the  expiratiou  of  sixty  days  if  not  redeemed 
in  the  meantime  from  that  sale. 

There  is  nothing  in  this  record  from  which  it  can  be  infer- 
red that  appellee  was  to  release  this  land  until  his 
[533*]  money  was  ^repaid.  He  positively  denies,  in  his  sworn 
answer,  that  the  judgment  or  any  other  security  was 
taken  to  release  the  land,  and  this  denial  is  not  overcome  by 
proof  equivalent  to  the  testimony  of  two  witnesses.  Having 
received  the  assignment  of  the  certificates  of  purshase  as  se- 
curity for  the  money  advanced,  the  title  acquired  by  the  deeds 
from  the  sheriff,  on  those  certificates,  are  a  like  security,  and 
he  cannot  be  required  to  part  with  his  title  until  his  money 
has  been  repaid.  This  not  being  done,  or  even  offered,  the 
court  decided  correctly  in  dismissing  the  bill,  and  the  decree 
must  be  affirmed. 

Decree  affirmed. 
446 
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ACKNOWLEDGMENT. 

Of  power  of  attorney  to  convey  land  may,  under  the  amendatory  act  of  1829, 
be  taken  before  a  notary. 
Under  the  ninth  section  of  the  act  of  1827,  authorizing  certain  specified 
officers  to  take  acknowledgments  of  deeds  and  other  instruments  in 
writing,  affecting  the  title  to  real  estate  (the  act  not  mentioning  no- 
taries public),  and  the  sixteenth  section  of  the  same  act,  requiring 
powers  of  attorney  authorizing  the  conveyance  of  land  to  be  ac- 
knowledged or  proved  in  the  same  manner  as  deeds  are  required  to 
be  authenticated  by  the  provisions  of  that  act,  and  under  the  first 
section  of  the  amendatory  act  of  1829,  which  declares  that  deeds  of 
conveyance  of  lands  may  be  acknowledged  or  proved  before  notaries 
public,  after  the  adoption  of  the  last  named  act,  a  power  of  attorney 
authorizing  the  conveyance  of  land  may  properly  be  acknowledged 
before  a  notary  public.    Holbrook  v.  Nichol,  161 

Certificate  of  notary,  under  act  of  1829,  must  be  under  his  official  seal. 

Under  the  act  of  1829,  authorizing  the  acknowledgment  of  deeds  of 

conveyance  of  lands  before  notaries  public,  the  certificate  of  the 

acknowledgment  before  a  notary  must  be  under  his  seal  of  office. 

Id.,  161 

See  Conveyances. 


ADMINISTRATION  OF  ESTATES. 

Leasehold  purchased  by  administrator  held  to  be  assets. 
Where  a  leasehold  interest  of  an  intestate  is  sold  on  execution,  and  after 
his  death  his  administrator  purchases  the  sheriff's  certificate  of  sale 
and  takes  a  deed  for  the  property  in  his  own  name,  but  subsequently 
inventories  it  as  part  of  the  estate ;  charges  himself  as  administrator 
with  the  rents  and  profits  of  the  estate,  and  takes  an  extension  of  the 
lease  in  his  own  name,  but  describing  himself  therein  as  adminis- 
trator, he  will  not  thereafter  be  permitted  to  appropriate  it  to  his 
individual  use,  but  the  same  must  be  accounted  for  by  him  as  assets. 
Willenborg  v.  Murphy,  344 

Foreign  administrators  may  sue  out  execution. 
Under  the  statute  authorizing  foreign  administrators,  upon  certain  con- 
ditions, "  to  prosecute  suits  in  any  court  in  this  state,"  such  an  ad- 
ministrator is  authorized  to  sue  out  execution  upon  a  judgment  ren- 
dered in  favor  of  his  intestate  in  his  lifetime.    Keefer  v.  Mason,    406 

Presumptions  in  favor  of  administrators'  accounts,  and  proof  required  to  over- 
throw, after  long  acquiescence  therein. 
Where,  more  than  sixteen  years  after  the  approval  of  the  administrators' 
account  containing  the  items  complained  of,  a  bill  was  filed  by  the 
heirs  of  an  intestate  against  his  surviving  administrator,  the  heirs  of 
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a  deceased  administrator,  and  the  heirs  of  the  securities  on  his  bond, 
seeking  a  decree  against  them  on  the  ground  of  maladministration  of 
the  assets  of  the  intestate ;  and  the  record  furnished  no  explanation  of 
the  delay  to  prosecute  the  claim,  nor  was  it  shown  that  any  of  the  com- 
plainants had  been  laboring  under  disability;  and  the  equity  of  the 
bill  was  denied  by  the  defendants:  Meld,  that,  the  complainants 
having  been  guilty  of  gross  laches  in  prosecuting  their  claim,  although 
the  court  might  suspect  that  the  administration  was  not  in  all  respects 
correct,  clear  proof  of  the  alleged  maladministration  would  be  required 
before  relief  would  be  granted.  The  law  favors  the  diligent,  and 
whatever  presumptions  are  indulged  in,  in  such  a  case,  must  be  in 
behalf  of  the  regularity  of  transactions  of  so  old  a  date,  and  not  of  per- 
sons  who  have  acquiesced  therein  for  so  long  a  period.  The  People 
v.  Lott,  447 

Evidence;  effect  of  allowance  of  partnership  debt. 
The  allowance  against  the  estate  of  a  deceased  member  of  a  firm,  by 
the  probate  court,  of  partnership  debts,  is,  as  against  the  heir,  at  least 
prima  facie  evidence  that  the  firm  assets  were  wholly  insufficient  for 
their  payment;  and  the  approval  by  the  court  of  the  administrator's 
account  claiming  credit  for  the  payment  of  such  of  the  partnership 
debts  as  have  been  allowed  is  prima  facie  evidence  that  the  firm  as- 
sets had  been  actually  exhausted.    Id.,  447 

Administrator's  sale;  notice  of  application  for  order  of  sale. 

Where,  in  an  administrator's  notice  of  application  for  an  order  of  sale, 
the  words  "  State  of  Illinois  "  did  not  appear  in  the  advertisement,' 
nor  was  it  dated,  but  notice  was  published  for  the  requisite  time  in  a 
newspaper  in  Lewiston,  Fulton  county,  in  this  state,  that  application 
would  be  made  "  at  the  next  term  of  the  Fulton  county  circuit  court, 
to  be  holden  in  Lewiston  on  the  second  day  of  March  next,"  the  first 
publication  being  in  October  preceding  the  March  term,  at  which 
the  petition  was  filed:  Held,  that  the  notice  was  sufficient.  Ooudy 
v.  Hall,  813 

Same. 

It  is  no  objection  to  an  administrator's  notice  of  an  intended  application 
for  an  order  of  sale  of  real  estate,  that  no  particular  day  in  the  term 
on  which  the  petition  will  be  presented,  is  named  in  the  notice.    Id., 

Old 

Effect  of  reversal  of  decree. 

Where  the  court  has  jurisdiction  over  the  parties  and  the  subject  matter 
of  the  application  of  an  administrator  for  leave  to  sell  real  estate  to 
pay  debts,  a  subsequent  reversal  of  the  decree  under  which  a  sale 
has  been  made  will  not  divest  the  title  acquired  by  a  third  party  pur- 
chasing at  the  sale.    Id ,  «-  » 

Passes  what  title. 
The  purchaser  at  an  administrator's  sale  of  land  acquires  such  title  only 
as  was  vested  in  the  heirs  of  the  intestate  at  the  time  of  the  sale.  Wal- 
den  v.  Oridley,  533 

If  the  land  purchased  was  then  subject  to  the  lien  of  a  judgment  against 
the  intestate,  the  purchaser  acquires  the  title  with  that  infirmity,  and 
to  preserve  his  title  he  must  free  it  from  the  incumbrance.    Id.,     523 

Caveat  emptor. 
The  doctrine  of  caveat  emptor  applies  to  such   sales.     The  purchaser 
will  be  presumed  to  have  examined  the  records  of  the  county  where 
the  land  is  situated  in  reference  to  the  title,  before  he  purchased.     If 
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he  fails  to  do  so,  it  is  his  own  negligence,  and  he  must  abide  the  con- 
sequences  of  his  omission.    Id.,  523 

See  Jurisdiction. 

AGENCY. 

When  agent  is  personally  liable. 
Where  an  agent  makes  a  contract,  and  at  the  same  time  discloses  hi3 
principal,  or  the  principal  was  known  at  the  time  by  the  other  party, 
the  agent  is  not  personally  liable  unless  he  makes  himself  so,  ex- 
expressly,  or  it  may  be  fairly  inferred  from  the  nature  of  the  contract 
itself  and  concurring  circumstances.     Wheeler  v.  Heed,  81 

Same. 

It  is  a  settled  rule,  in  verbal  contracts,  if  the  agent  does  not  disclose  his 
agency  and  name  his  principal,  he  binds  himself  and  becomes  sub- 
ject to  all  liabilities,  express  and  implied,  created  by  the  contract 
and  transaction,  in  the  same  manner  as  if  he  were  the  principal  in 
interest.    Id.,  81 

And  the  fact  that  the  agent  is  known  to  be  a  commission  merchant, 
auctioneer  or  other  professional  agent,  makes  no  difference.    Id.,  81 

Same. 

Where  Haggerty  was  employed  by  Fisher  &  Sons,  at  $3  per  day,  in  haul- 
ing beef  and  pork ;  and,  upon  quitting  work  at  six,  P.  M.,  was  requested 
by  Davenport  Fisher,  who  was  acting  as  clerk  and  general  agent  for 
Fisher  &  Sons,  to  continue  hauling,  which  he  refused  to  do  unless 
paid  for  the  work  done  after  working  hours,  which  was  agreed  to  by 
Davenport  Fisher,  and  the  work  was  performed  in  accordance  with 
such  request:  Held,  in  an  action  against  Davenport  Fisher,  to  recov- 
for  the  work  so  performed,  in  which  it  was  insisted  that,  Haggerty, 
being  aware  that  said  Fisher  was  acting  merely  as  an  agent  for  Fish- 
er &  Sons,  the  action  could  not  be  maintained ;  that  the  undertaking 
being  an  express  one  by  Davenport  Fisher,  the  action  was  properly 
brought  against  him.    Fisher  v.  Haggerty,  128 

See  Attorneys. 


ALTERATION". 

See  Contracts;  Evidence. 

AMENDMENTS, 

Of  record  in  accordance  with  the  judge's  minutes,  as  between  the  parties  to  the 
suit. 
Where  a  motion  to  set  aside  an  execution  sale  of  land,  whereby  the  exe- 
cution was  satisfied,  is  granted  and  so  minuted  by  the  judge  upon  his 
docket,  but  no  entry  of  the  order  is  made  in  the  records  of  the  court, 
as  between  the  parties  to  the  judgment,  the  record  of  the  term  when 
the  motion  was  granted  may,  at  a  subsequent  term,  upon  notice  to 
the  judgment  debtor,  properly  be  amended  by  the  judge's  minutes  by 
inserting  an  order  setting  aside  such  sale.    McGormickv.  Wheeler,  114 

As  against  others  than  the  original  parties  to  the  judgment. 
Nor  is  it  improper  in  ejectment  for  other  lands  between  other  parties,  on 
Vol.  XXXVI. —29 
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trial  before  the  court  without  a  jury,  where  the  validity  of  the  title 
set  up  on  one  side  depends  upon  a  subsequent  sale  on  an  execution 
issued  on  said  judgment  after  the  granting  of  said  motion,  to  allow 
the  said  amendment  to  be  made  pro  forma,  reserving  the  considera- 
tion of  its  effect,  as  to  the  parties  to  the  action  of  ejectment,  until  the 
court  should  pass  upon  the  entire  case.    Id.,  114 

j. 

But  such  an  amendment,  or  rather  creation  of  a  new  record,  cannot  be 
allowed  to  have  a  retroactive  effect,  as  against  persons  not  partfes  to 
the  original  record,  e.  g.,  a  purchaser  of  other  land  belonging  to  the 
judgment  debtor,  under  a  junior  judgment,  it  being  well  settled  that 
all  material  amendments  of  a  record  must  be  made  with  a  saving  of 
intervening  rights  acquired  by  third  persons.  In  an  order  allowing 
an  amendment,  it  is  proper  to  express  this  by  way  of  removing  all 
doubt.  But  whether  expressed  or  not,  the  law  makes  the  reservation. 
Id.,  114 

Of  executions. 

An  execution  can  only  be  amended  when  merely  voidable,  and  not  when 
absolutely  void.    Id.,  114 

Such  amendments  are  allowed  only  when  third  persons  can  have  no  rea- 
sonable doubt,  from  the  records,  that  the  execution  sought  to  be 
amended  did  in  fact  issue  upon  the  judgment  to  which  the  amend- 
ment makes  it  conform,  and  are,  therefore,  not  injured.  But  an  exe- 
cution cannot  be  created  by  way  of  amendment,  where  none  existed 
before.    Id.,  114 

On  the  hearing. 

In  chancery  proceedings  the  court  will  permit  an  amendment  on  the 

hearing,  for  the  purpose  of  avoiding  a  variance;  and  where  such  an 

amendment  does  not  essentially  change  the  case  made  by  the  bill,  a 

continuance  will  not  be  granted.     Martin  v.  Eversal,  222 

Qf  record,  nunc  pro  tunc. 
Where  a  motion  to  set  aside  a  judgment  was  made  on  a  certain  day,  and 
allowed  by  the  court  and  so  minuted  on  the  judge's  docket,  but  the 
order  was  not  entered  in  the  records  of  the  court:  Held,  that,  tha 
parties  both  being  before  the  court  and  the  rights  of  third  per- 
sons in  nowise  affected,  an  amendment  of  the  record  by  entering  the 
order  upon  the  records  nunc  pro  tunc  was  properly  allowed.  Oetgen 
v.  Hoss,  5335 

Stipulation  held  to  be  an  amendment  of  pleadings. 

Where  a  foreclosure  bill  contained  no  allegation  as  to  taxes  paid  by  the 
mortgagee,  but  it  was  stipulated  of  record  before  the  hearing  that 
complainant  had  filed  vouchers  showing  that  he  had  paid  the  taxes 
on  the  premises  for  certain  years,  and  the  complainant  asked  the 
court  in  the  stipulation  to  allow  the  amount  in  the  decree  when  made : 
Held,  that,  though  a  very  inartificial  and  irregular  mode  of  getting 
the  allegation  and  prayer  into  the  record,  yet  it  amounted  to  an 
amendment  of  the  bill,  and  authorized  a  decree  for  the  taxes  upon 
the  vouchers  filed.     Wright  v.  Langley,  381 


APPEALS. 

From  justice's  to  circuit  court;  no  exceptions  to  writ  allowed. 

Upon  an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace,  no 
exception  is  allowable  in  the  circuit  court  as  to  the  form  or  service 
of  the  writ  by  which  the  suit  was  originally  commenced,  nor  to  any 
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proceedings  before  the  justice;  but  the  duty  of  the  circuit  court  is  to 
hear  and  determine  the  cause  in  a  summary  manner,  according  to  its 
merits.  Town  of  Jacksonville  v.  Block,  507;  Ewbanks  v.  Town  of  Ash- 
ley, 177 

Setting  aside  default,  when  reviewable  on. 

Although,  as  a  general  rule,  the  setting  aside  of  a  judgment  by  default  in 
the  circuit  court  is  discretionary,  and  not  the  subject  matter  of  review 
in  an  appellate  court,  this  is  not  true  where  the  question  turns  upon 
the  jurisdiction  of  the  circuit  court  to  make  the  order.  Oetgen  v. 
Boss,  335 

Appeal  bond  in  forcible  entry  and  detainer. 
An  appeal  bond  from  the  judgment  of  a  justice  of  the  peace  against  the 
defendant  in  an  action  of  forcible  entry  and  detainer,  which  does  not 
describe  the  kind  of  action,  the  amount  or  substance  of  the  recovery, 
and  omits  the  provision  required  by  the  statute  (Rev.  Stat.  1845,  257, 
sec.  6 ;  Scates'  Comp.,  522)  "  for  the  payment  of  all  rents  becoming 
due,  if  any,  from  the  commencement  of  the  suit  until  the  final  deter- 
mination thereof,"  is  not  a  substantial  compliance  with  the  statute. 
McKoy  v.  Allen,  429 

See  Appearance;  Practice  at  Law. 


APPEARANCE. 

Appellee1  s  appearance  waives  defects  in  mode  of  appeal. 

Where  the  circuit  court  has  original  jurisdiction  of  the  subject  matter 
of  a  suit  appealed  from  a  justice  of  the  peace,  an  appearance  by  the 
appellee  in  the  circuit  court  is  a  waiver  of  objections  to  the  mode  in 
which  the  suit  is  brought  into  the  appellate  court.   McKoy  v.  Allen,  429 

Appearance  in  such  case  cures  defective  and  even  void  process.  Id.,  429. 
See  also  Ewbanks  v.  Town  of  Ashley,  177 

Otherwise  in  forcible  entry  and  detainer. 

But  where  the  circuit  court  has  no  original  jurisdiction  of  the  subject 
matter  of  an  appeal  suit,  but  appellate  only,  as  is  the  case  with  the 
action  of  forcible  entry  and  detainer,  the  case  is  otherwise,  and  ob- 
jections to  defects  in  the  appeal  bond,  urged  as  a  ground  to  dismis3 
the  appeal,  are  not  waived  by  the  appearance  of  the  appellee.  The 
appellant  in  such  case  must  bring  his  case  properly  into  the  circuit 
court  by  executing  such  a  bond  as  the  statute  requires,  and  if  he  does 
not  ao  so,  and  makes  no  motion  to  amend  his  defective  bond,  a  mo- 
tion to  dismiss  the  appeal  should  be  allowed,  notwithstanding  appel- 
lee has  appeared.    Id.,  429 

Waives  defective  writ. 
Defects  in  the  writ  are  waived  by  pleading  to  the  merits.    Edens  v.  Wil- 
liams, 252 

Judgment  where  no  return  is  made  as  to  one  defendant. 
Where,  in  assumpsit  against  two  defendants,  one  was  served  with  pro- 
cess, who  alone  filed  a  demurrer,  but  no  return  was  made  as  to  the 
other,  and  the  cause  was  continued  at  the  return  term  by  an  order 
which  recited  that  "this  day  came  defendants  by  attorney,  and  on 
his  motion  it  is  ordered  by  the  court  that  this  cause  be  continued," 
etc. :  Held,  that  it  would  be  presumed  that  it  was  a  clerical  error  in 
writing  "  defendants  "  in  the  plural  when  the  singular  was  intended, 
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and  that  there  was  no  error  in  rendering  judgment  against  the  de 
fendant  only  who  was  served  with  process.    Brent  v.  Shook,  125 


See  Appeals;  Process. 


ARBITRATION  AND  AWARD. 

Award,  how  construed. 
In  giving  a  construction  to  an  award,  the  court  is  warranted  in  consid- 
ering the  surrounding  circumstances,  and  in  reading  it  in  the  light 
they  afford.  And  of  these  circumstances  are  the  articles  of  submis 
sion  and  a  bond  to  secure  the  forthcoming  of  the  property  in  contro- 
versy.     Kanouse  v.  Kanouse,  439 

Same. 

Where  a  submission  related  to  a  claim  of  an  interest  in  or  ownership  of 
certain  property  by  each  of  two  parties,  about  which  they  differed, 
and,  pending  the  proceedings  under  the  submission,  a  delay  being 
necessary,  a  bond  was  executed  by  one  of  the  parties,  in  whose  cus- 
tody the  property  was  left,  that  it  should  be  forthcoming  to  abide  the 
award,  or  that  he  should  pay  the  other  party  such  sum  of  money  as 
should  be  awarded  him  in  lieu  of  the  property,  should  the  party  in 
possession  dispose  of  any  of  the  same ;  and  a  large  part  of  the  prop- 
erty having  been  disposed  of  by  the  party  in  possession,  the  award 
gave  to  the  obligor  nearly  all  the  property,  and  a  specific  sum  of 
money  to  the  other  party,  and  provided  that  on  and  after  the  payment 
of  such  sum  by  the  obligor  in  the  bond  to  the  other  party,  the  ob- 
ligor was  to  retain  the  property  for  his  own  use  and  benefit :  Held, 
in  an  action  on  said  forthcoming  bond,  that  the  construction  of  the 
award  was  that  the  money  was  awarded  to  the  obligee  in  lieu  of  his 
interest  in  the  property  in  dispute,  and  that  by  the  terms  of  the  obli- 
gation the  obligor  was  liable  for  its  payment.     Id.,  439 

Evidence  to  impeach  must  be  satisfactory. 

To  induce  a  court  of  equity  to  interfere  to  set  aside  an  award  on  the 
ground  of  fraud,  proof  of  a  satisfactory  nature  will  always  be  re- 
quired.    Clay  comb  v.  Butler,  100 

See  Witnesses;  Practice  in  Chancery. 


ARREST  OF  JUDGMENT. 
See  New  Trial. 

ATTACHMENT. 

One  publication  notice  sufficient. 
Where  a  judgment  by  default  was  rendered  upon  notice  to  the  defendant 
by  publication  in  an  attachment  suit,  and  the  defendant  prosecuted  a 
writ  of  error,  and  procured  a  reversal  of  the  judgment  in  the  Supreme 
Court:  Held,  that  defendant  was  in  court  by  force  of  the  proceedings 
on  the  writ  of  error  sued  out  by  him,  and  that,  upon  the  cause  being 
remanded,  no  additional  notice  to  him  by  publication,  of  the  penden- 
cy of  the  suit  was  necessary;  and  that  if  the  clerk,  of  his  own  motion, 
gave  such  notice,  and  that  imperfect  and  defective,  it  could  not  prej- 
udice the  plaintiff  in  attachment.    Beaugh  v.  McGonnel,  373 
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ATTORNEY. 

Ratification  of  unauthorized  assignment  of  judgment. 

Where  an  attorney  without  authority  assigns  a  judgment  in  favor  of  his 

client,  the  reception  by  the  client  of  the  money  paid  the  attorney  for 

the  judgment  will  amount  to  a  ratification  of  his  act  in  making  the 

assignment.    Marshall  v.  Moore,  321 

When  knowledge  of  attorney  is  not  binding  on  his  client. 
A  party  is  not  chargeable  with  notice  of  facts  known  to  his  attorney, 
but  of  which  he  acquired  knowledge  while  acting  as  attorney  of 
another.    McGormick  v.  Wheeler.  114 


BAILIFF. 

See  Sheriff. 

BAILMENTS. 

Of  property  for  sale  when  directed  by  the  owner 

Where  corn  is  delivered  by  the  owner  to  another  to  be  shipped  to  a  cer- 
tain place  and  there  sold  and  disposed  of  on  commission,  when  the 
owner  should  direct,  and  the  proceeds  accounted  for;  and  the  latter 
ships  the  corn  as  directed,  but  neglects  to  sell  when  directed  so  to  do, 
he  will  be  liable  for  all  damages  sustained  by  the  owner  by  reason  of 
such  failure  to  sell,  as  well  through  injury  to  the  corn  by  its  being 
kept  in  store  as  from  a  decline  in  the  market.  Pulsifer  v.  Shepard,  513 

And  in  such  a  case,  unless  restrained  by  the  agreement,  the  owner  would 
have  a  right  to  order  it  sold  at  any  time  after  its  arrival  at  its  destina- 
tion. Id.,  513 
See  Warehousemen. 


BANK  OF  ILLINOIS. 

Trustees  of  authorized  to  sue  in  name  of  the  bank. 
Under  the  act  of  February  28, 1845  (Laws  of  1845, 246),  appointing  trustees 
to  whom  all  the  assets  of  the  Bank  of  Illinois  were  to  be  assigned,  and 
authorizing  and  requiring  them,  with  certain  specified  exceptions,  to 
collect  all  debts  due  to  the  bank  (the  charter  of  the  bank  being  in  force 
when  the  assignment  was  made,  and  the  act  containing  no  provisions 
for  the  institution  or  prosecution  of  suits  in  the  name  of  the  trustees), 
the  assignees  had  authority  to  use  the  name  of  the  bank  during  its 
corporate  existence,  so  far  as  was  necessary  in  order  to  collect  debts, 
without  any  especial  authority  from  the  bank  or  the  legislature,  the 
assignment  being,  of  itself,  sufficient  authority.   Turney  v.  Wilton,  385 

See  State  Bank  of  Illinois. 

BASTARDY  BONDS. 

Suit  upon,  how  brought. 
The  fact  that  a  suit  upon  a  bastardy  bond,  given  to  secure  the  attendance 
of  the  principal  at  the  circuit  court,  is  brought  in  the  name  of  the 


542  INDEX. 


people  for  the  use  of  the  mother,  is  no  ground  for  a  reversal  of  the 
judgment  thereon ;  such  a  suit  simply  determines  the  liability  of  the 
obligors  in  the  bond  to  the  people,  and  does  not  affect  the  right  of 
the  county  judge,  or  of  any  other  person  in  reference  to  the  money 
recovered.    Erlinger  v.  The  People,  458 

See  Bonds  ;  Judgments. 


BILL  OF  EXCEPTIONS. 

Should  state  that  it  contains  all  the  evidence. 
Where  a  bill  of  exceptions  fails  to  state  that  no  other  evidence  was  heard 
on  a  motion  to  dismiss  a  suit,  the  presumption  will  be  indulged  that 
the  court  decided  correctly  on  the  motion.    Buckland  v.  Qoddard,  20& 

See  Practice  in  Supreme  Court. 


BONDS. 

Effect  at  common  law  of  the  conditions,  being  void  in  part. 
At  common  law,  the  conditions  of  a  bond  may  be  valid  in  part  and  void 
in  part,  if  they  are  severable  one  from  another.    Erlinger  v.  Thd 
People,  458 

Same,  in  case  of  statutory  bonds. 
The  same  principle  is  applicable  to  statutory  bonds  (a  bastardy  bond  in 
this  case),  in  cases  where  the  statute  itself  is  silent  as  to  the  effect  of 
a  departure  from  the  statutory  form.  If,  however,  the  valid  and  void 
portions  were  incapable  of  severance,  the  bond  would  be  wholly  bad. 
Td.,  45& 

See  Bastardy  Bonds. 


CAPIAS  AD  SATISFACIENDUM. 
See  Imprisonment  for  Debt. 

CAVEAT  EMPTOR. 
See  Administration  op  Estates. 

CHATTEL  MORTGAGE. 
iSee  Mortgage. 

CONSTITUTIONAL  LAW. 

P&wer  of  legislature  to  protect  citizens  in  the  administration  of  justice. 
The  state  has  the  right  to  impose  all  reasonable  and  necessary  require- 
ments for  the  protection  of  its  citizens  in  the  administration  of  jus- 
tice; and  the  requirement  of  a  cost  bond  from  non -resident  plaintiffs, 
in  order  to  protect  officers  of  justice  against  loss  of  their  fees  by  the 
litigation  of  persons  beyond  the  jurisdiction  of  our  courts,  is  a  rea- 
sonable provision.     Casey  v.  Horton,  234 
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CONTINUANCE. 

When  to  be  moved  for. 
A  motion  to  continue  a  cause,  because  there  are  no  copies  filed  of  the 
notes  on  which  the  suit  is  brought,  comes  too  late,  where  the  defend- 
ant has  pleaded  to  the  action.     Orier  v.  Gibson,  521 

Of  motion  to  dissolve  an  injunction. 
Under  the  statute  (Rev.  Stat.  1845,  383,  sec.  13;  Scates'  Comp.,  148)  pro- 
viding  for  the  granting  of  a  continuance  of  a  motion  to  dissolve  an 
injunction  till  the  next  term,  upon  complainant's  satisfying  the  court 
by  affidavit  that  the  answer  or  any  material  part  thereof  is  untrue, 
and  that  he  has  witnesses  whose  testimony  he  believes  he  can  pro- 
cure  at  said  next  term,  who  will  disprove  the  answer  or  such  speci- 
fied part  thereof,  and  that  he  has  had  no  opportunity  to  procure  such 
testimony  since  the  coming  in  of  the  answer  —  the  granting  of  the 
continuance  is  a  matter  in  a  great  degree  discretionary  with  the  court, 
as  the  court  must  be  satisfied  the  complainant  can  prove  the  answer 
to  be  untrue;  and  its  judgment  thereon  can  not  usually  be  inquired 
into  by  any  other  court.     Farrell  v.  McKee,  225 

Where,  therefore,  the  matters  set  up  in  the  affidavit  were  matters  to  be 
proved  for  the  most  part  by  record,  the  evidence  of  which  existed  in 
the  court  where  the  suit  was  pending,  and  which  could  not  be  proved 
by  parol,  and  were,  besides,  very  loosely  stated,  and  in  a  manner  not 
calculated  to  satisfy  a  court,  the  court  not  being  "satisfied"  was 
held,  to  have  properly  refused  a  continuance.    Id.,  225 


CONTRACTS. 

Lex  loci  contractus. 
As  a  general  rule,  the  law  of  the  place  where  a  contract  is  made  must 
govern  the  performance  of  its  terms  and  conditions.  But  when 
it  is  to  be  performed  at  a  different  place  and  under  a  different  juris- 
diction from  that  where  it  was  entered  into,  then  the  law  of  the  place 
of  performance  must  govern.  Lewis  v.  Headley,  433 ;  Same  v.  Same,  437 

Same. 
The  parties  to  the  agreement  are  presumed  to  be  informed  in  regard  to 
the  law  of  the  place  where  performance  is  to  be  made,  and  to  con- 
tract with  a  view  to  that  law,  unless  it  is  otherwise  expressed  in  the 
contract;  and  this  is  a  legal  presumption  that  cannot  be  rebutted.  Id., 
433 ;  Same  v.  Same,  437 

Same. 

It  is,  also,  a  legal  presumption  that  a  contract  is  to  be  performed  where 
it  is  made,  unless  it  specifies  a  different  place  for  the  performance. 
Id.,  433 ;  Same  v.  Same,  437 

Same 

Where,  therefore,  an  agreement  was  made  in  New  Jersey,  by  a  resident 
of  that  state,  to  deposit  in  a  bank  in  this  state,  bills  of  a  less  denomi- 
nation than  five  dollars,  the  circulation  of  such  bills  in  this  state  be- 
ing prohibited  by  law;  and  the  bills  were  sent  from  New  Jersey  to 
Illinois  by  the  depositor,  and  the  certificates  of  deposit  and  the  notes 
given  as  collateral  security  therefor  were  dated  in  this  state,  and  no 
other  place  was  named  therein:  Held,  that  they  were  payable  at  the 
place  of  date  in  this  state,  and  hence  were  governed  by  the  laws  of 
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this  state,  notwithstanding  the  arrangement  for  the  deposit  was  made 
in  New  Jersey.    Id.,  483 ;  Same  v.  Same,  437 

How  construed  where  they  cannot  home  the  effect  intended  by  the  parties. 

While  the  court  cannot  give  such  an  effect  to  an  instrument  as  to  do  vi- 
olence to  the  rules  of  language,  or  to  the  rules  of  law,  it  should  give 
to  it  such  a  construction  as  will  bring  it  as  near  to  the  actual  mean- 
ing of  the  parties,  as  the  words  which  they  have  seen  fit  to  employ, 
and  the  rules  of  law  will  permit.    Peckham  v.  Haddock,  '   38 

How  construed  where  contract  admits  of  more  than  one  construction. 
If  a  contract  admits  of  more  than  one  construction,  one  of  which  will 
render  it   inefficacious,  or   nullify  it,  that  construction   should   be 
adopted  which  will  carry  it  into  effect.    Id.,  38 

Payable  in  merchandise  at  a  certain  time,  at  option  of  vendor;  demand  neces- 
sary to  determine  the  option. 

Parsons,  by  contract  dated  July  15,  1861,  sold  to  Harvey  a  sawing  ma- 
chine for  $975,  payable  $150  in  cash,  and  the  balance  in  Lake  Supe- 
rior pig  iron,  delivered  in  Chicago  during  the  season,  at  $26  per  ton 
or  if  not  paid  in  that  season,,  at  the  option  of  the  seller,  the  purchase 
money  to  be  on  interest  from  December  first  until  the  iron  was  deliv- 
ered the  next  spring.  The  iron  not  having  been  delivered,  suit  was 
brought  by  Parsons  on  January  3,  1862,  for  the  price  of  the  machine, 
without  having  made  any  demand  for  the  iron:  Held,  that  the  iron 
was  to  be  delivered  in  Chicago  during  the  season,  which  was  to  be 
understood  to  mean  the  season  of  navigation  on  the  lakes,  or,  if  not 
paid  in  the  season,  at  the  option  of  Parsons,  the  purchase  money  was 
to  be  on  interest  from  the  first  of  December  until  the  next  spring, 
when  the  iron  was  to  be  delivered ;  that  Parsons,  by  not  declaring  his 
option  in  the  fall,  elected  to  have  his  pay  in  iron  the  next  spring,  with 
interest  from  December  first;  and  that  Harvey,  having  until  the 
spring  of  1862,  within  which  to  make  payment  with  interest  from 
December  1,  1861,  was  not  liable  to  an  action  so  early  as  January, 
1862,  which  was  prematurely  brought.    Harvey  v.  Parsons,  147 

Payable  in  "  American  gold.'11 

A.  note  was  executed  in  the  following  terms:  "April  1,  1862.  Six  months 
after  date  I  promise  to  pay  to  Alfred  Hull,  or  order,  seventy-five  dol- 
lars, with  ten  per  cent,  interest,  without  defalcation,  for  value  received, 
in  American  gold :"  Held,  that  a  fair  construction  of  the  note  did  not 
make  it  specifically  payable  in  "  American  gold ;"  but  that  its  obvious 
grammatical  meaning  was,  that  the  value  for  which  the  note  was  given 
was  that  kind  of  gold.  The  maker  thereby  contracted  to  pay  a  spe- 
cified sum  of  money  in  dollars,  without  specifying  the  kind,  and  the 
law  implies  that  they  shall  be  such  as  are  a  legal  tender  for  the  pay- 
ment of  debts.    Hull  v.  Kohlsaat,  130 

Bale  of  lumber  subject  to  inspection;  objections  to  inspector. 

Where  it  is  stipulated  in  a  contract  for  the  sale  of  lumber,  that  the  lumber 
is  to  be  subject  to  inspection  and  measurement  by  some  competent 
inspector  chosen  by  the  parties,  and  the  parties  select  an  inspector, 
who  acts  as  such  on  the  delivery  and  acceptance  of  a  portion  of  the 
lumber,  it  is  not  competent,  for  the  vendee  to  object  to  him  on  the 
delivery  of  another  cargo  except  on  the  ground  of  fraud.  The  ob- 
jection that  he  is  incompetent  will  not  suffice.     Wallace  v.  Curtiss, 

156 

A  subsequent  contract  concerning  the  same  subject  matter,  construed  to  be  a 
new  contract  and  not  an  extension. 
Where  a  contract  was  entered  into  between  R.  and  S.  for  the  sale  of  land 
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for  a  certain  sum,  several  installments  of  which  were  paid,  which 
contract  contained  no  clause  making  time  of  the  essence  of  the  con- 
tract, nor  providing  for  forfeiture  on  default;  and  subsequently,  IS. 
being  in  default  as  to  his  payments,  another  agreement  in  writing  was 
executed  by  the  parties,  whereby  R.  agreed  to  sell  the  premises  to  S 
for  a  larger  sum  than  that  previously  stipulated,  and  wherein,  besides 
other  stringent  stipulations,  time  was  made  of  the  essence  of  the  con- 
tract, which  second  agreement  made  no  reference  whatever  to  the 
prior  agreement,  and  contained  no  intimation  that  it  was  designed  as 
an  extension  of  such  prior  contract :  Held,  that  such  new  agreement 
was  not  merely  an  extension  of  the  prior  contract,  but  was  a  new  con- 
tract, and  being  the  last  act  of  the  parties,  must  be  held  to  contain  and 
express  their  true  meaning  and  intentions ;  and  that  the  contract  be- 
tween the  parties  was  evidenced  by  such  last  instrument  and  by  it 
alone.    Stow  v.  Russell,  18 

Waiver  of  provision  making  time  of  the  essence  of  the  contract. 
A  failure  to  make  the  payments,  on  the  day  stipulated  in  a  contract  mak- 
ing time  of  the  essence  of  the  contract,  will  be  waived  by  their  accept- 
ance after  the  day  stipulated.     Id.,  18 

Alteration  of  written  contracts;  effect,  as  evidence,  of  admission  of  correct- 
ness. 
Where  a  promissory  note  past  due  is  presented  to  its  maker  for  payment 
and  he  admits  it  to  be  correct,  this  is  evidence  that  an  alteration,  ap- 
parent on  the  face  of  the  note,  was  made  previous  to  its  execution,  or, 
if  afterwards,  that  it  was  made  with  the  maker's  consent.  King  v. 
Bush,  142 

Rescission  of  contracts;  character  of  evidence  to  establish. 

To  establish  an  agreement  to  rescind  or  abandon  a  contract,  the  evidence 

should  be  reasonably  clear  and  definite,  and  at  least  satisfy  the  mind 

that  such  was  the  intention  of  the  parties.     Evidence  which  merely 

raises  a  doubt  is  unsufficient.    Mix  v.  White,  484 

When  rescinded  on  the  ground  of  mental  incapacity. 

Mere  mental  weakness  will  not  authorize  a  court  of  equity  to  set  aside 

an  executed  contract,  if  such  weakness  does  not  amount  to  inability 

to  comprehend  the  contract ;  and  is  unaccompanied  by  evidence  of 

imposition  or  undue  influence.    Miller  v.  Graig,  109 

Same. 

Where  a  party,  capable  of  taking  care  of  his  own  interests,  makes  a  bad 
or  losing  bargain,  the  law  will  not  assist  him,  unless  deceit  has  been 
practiced,  against  which  ordinary  prudence  could  not  protect  him. 
Id.,  109 

CONVEYANCES. 

Idem  sonans;  identity  of  patentee  and  grantor. 
Where  the  patent  from  the  United  States  for  land  in  controversy  was 
issued  to  James  Emonds,  and  in  the  body  of  the  deed  for  the  same 
land  the  grantor's  name  was  written  as  in  the  patent,  and  he  was  de- 
scribed as  belonging  to  the  same  company  and  regiment  as  in  the 
patent^ but  the  deed  was  signed  James  Emmens  or  Emmons;  and  the 
execution  of  the  deed  was  afterwards  proved  by  a  subscribing  wit- 
ness, who  testified,  as  the  officer  certified,  that  "he  knew  James  Em- 
mons within  named;  that  he  was  present  and  did  see  him,  the  said 
James  Emmons,  sign,  seal  and  execute  the  within  deed,  as  his  act:  " 
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Held,  that  the  names  were  substantially  idem  sonans ;  and  that  if  there 
had  been  such  a  variance  in  the  orthography  or  pronunciation  of  the 
names  as  to  require  the  identity  of  the  patentee  and  grantor  to  be  es- 
tablished, the  proof  of  the  subscribing  witness  would  have  been  suffi- 
cient for  that  purpose.    Lyon  v.  Rain,  362 

Where  the  signatures  vary  from  the  name  of  grantor  in  the  deed. 
Where  in  the  body  of  a  conveyance  the  grantors  were  correctly  described 
as  Samuel  B.  Postley  and  Abraham  B.  Kain;  but  the  deed  was  signed 
"  S.  Brook  Postley  "  and  "  A.  Boudoin  Kain ; "  and  the  officer  taking 
the  acknowledgment  certified  that  he  knew  them  to  be  the  identical 
persons  named  in  the  deed  as  the  makers  thereof:  Held,  that,  the 
identity  of  the  grantors  with  the  persons  signing,  sufficiently  appear- 
ing, the  conveyance  was  sufficiently  executed.    Id.,  362 

Acknowledgment  of,  under  act  of  1853 
By  the  act  of  1853  (Sess.  Laws,  89),  amending  the  statute-of  conveyances, 
it  must  appear  from  the  certificate  of  acknowledgment,  in  substance, 
that  the  parties  executed  the  deed  freely  and  volutarily,  and  in  the 
case  of  married  women,  that  they  knew  the  contents  of  the  instru- 
ment, and  were  examined  separate  and  apart  from  their  husbands. 
Id.,  362 

The  certificate  of  acknowledgment  must  also  show  that  the  parties  were 
known  to  the  officer  taking  the  acknowledgment.    Id.,  362 

8ame;  act  of  1847  repealed. 
The  scope  of  the  act  of  1853  (Sess.  Laws,  89)  embraces  the  whole  subject 
matter  of  the  act  of  1847  (Sess.  Laws,  37),  and  the  latter  act,  in  so  far 
as  its  provisions  conflict  with  the  former,  is  repealed  by  it.    Id.,    362 

A  deed  executed  after  the  passage  of  the  act  of  1853,  in  order  to  convey 
the  wife's  interest  in  land,  must  be  acknowledged  as  prescribed  in 
that  act.    Id.,  362 

Certificate  of  conformity. 

Under  the  16th  section  of  the  24th  chapter  of  the  Revised  Statutes  of  1845 
(p.  105),  entitled  Conveyances,  declaring  that  deeds  of  land  in  this 
state,  executed  in  conformity  with  the  laws  of  any  of  the  states,  terri- 
tories, or  the  District  of  Columbia,  when  executed  therein,  shall  be 
sufficient;  and  that  the  certificate  of  the  clerk  of  any  court  of  record, 
under  the  seal  of  such  court,  that  such  deed  is  acknowledged  or 
proved  in  conformity  with  the  laws  of  such  state,  territory,  or  the 
District  of  Columbia,  shall  be  sufficient  proof  of  that  fact;  where  a 
prothonotary  of  a  court  of  record  in  Pennsylvania  certified  that  a 
deed  of  land  in  this  state  was  executed  and  acknowledged  in  con- 
formity with  the  laws  of  Pennsylvania;  and  the  certificate  of  ac- 
knowledgment, as  well  as  the  certificate  of  the  secretary  of  state  of 
New  York,  as  to  the  official  character  of  the  commissioner,  showed 
that  the  commissioner  taking  the  acknowledgment  in  Pennsylvania 
was  appointed  a  commissioner  under  the  laws  of  New  York  to  take 
acknowledgments  of  deeds,  etc.,  to  be  used  or  recorded  in  the  state  of 
New  York :  Held,  that  the  certificate  of  conformity  did  not  show  the 
acknowledgment  to  be  in  conformity  with  the  laws  of  Pennsylvania. 
To  have  that  effect,  it  must  appear  that  the  officer  making  the  certifi- 
cate was  an  officer  of  the  state  within  which  the  acknowledgment 
was  made,  and  that  he  was  acting  under  and  by  authority  of  its  laws. 
Id.,  362 

Same. 
So,  a  certificate  of  conformity  by  a  clerk  of  a  court  of  record  of  New 
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York,  that  a  deed  executed  and  acknowledged  in  Pennsylvania  be- 
fore a  commissioner  of  New  York,  was  executed  and  acknowledged 
in  conformity  with  the  laws  of  New  York,  is  insufficient,  as  the  stat- 
ute only  authorizes  a  certificate  of  conformity  by  a  clerk  of  a  court  of 
record  in  the  state  where  the  deed  was  acknowledged.     Id.,  362 


COST  BONDS. 

Not  necessary  in  suits  on  ordinances. 
The  statute  requiring  security  for  costs  to  be  given  in  actions  on  penal 
statutes  does  not  apply  to  actions  brought  by  municipal  corporations 
for  violations  of  town  or  city  ordinances.  Such  ordinances  are  not 
statutes  within  the  meaning  of  that  act.  Town,  of  Lewiston  v.  Proctor , 
23  111.,  533.     Town  of  Jacksonville  v.  Block,  507 

Must  be  given  by  non-resident  plaintiff  in  attachment. 
Under  the  first  section  of  the  cost  act  (Rev.  Stat.,  1845, 126),  the  language 
of  which  in  terms  embraces  every  species  of  action  either  at  law  or 
in  equity,  and  which  applies  in  terms  to  all  non-resident  plaintiffs,  a 
non-resident  plaintiff,  suing  out  an  attachment  from  the  circuit  or 
other  superior  court,  must  file  a  bond  for  costs.     Casey  v.Horton,  234 

Necessity  for,  not  dispensed  with  by  filing  attachment  bond. 
Nor  is  the  cost  act,  so  far  as  it  relates  to  attachments,  repealed  by  the 
attachment  act  (Rev.  Stat.,  1845,  64,  sec.  4),  and  the  necessity  of  a 
bond  for  costs  dispensed  with  by  the  filing  of  an  attachment  bond. 
The  provision  for  the  attachment  bond  is  more  limited  in  its  opera- 
tion than  that  for  the  bond  for  costs.  The  latter  bond  is  for  the  pay- 
ment of  all  costs  which  may  accrue  in  the  action,  either  to  the  oppo- 
site party  or  to  any  of  the  officers  of  the  court,  while  the  former  is 
only  for  the  payment  of  such  costs  as  shall  be  awarded  to  the  defend- 
ant or  any  other  person  interested  in  the  proceeding.    Id.,  234 

Attachment  bonds. 
As  to  what  costs  are  secured  by  the  cost  and  attachment  bonds  respect- 
ively, see  the  opinion.     Id.,  234 


COVENANTS  FOR  TITLE. 

To  execute  a  good  and  sufficient  deed  of  general  warranty. 
A  covenant  by  the  vendor,  to  execute  and  deliver  to  the  purchaser  "  a 
good  and  sufficient  deed  of  general  warranty  "  for  the  premises,  will 
be  satisfied  by  the  execution  and  delivery  by  the  vendor  alone  of  the 
deed  containing  the  covenants  contracted  for,  even  though  the  dower 
•  right  of  the  grantor's  wife  is  not  released  by  such  deed.  Bostwick  v. 
Williams,  65 

Such  a  covenant  amounts  to  no  more  than  an  engagement  that  it  shall 
bar  the  covenantor  and  his  heirs  from  ever  claiming  the  land,  and 
that  he  and  his  heirs  will  undertake  to  defend  it  when  assailed  by  a 
paramount  title.    Id.,  65 

Game. 

It  seems  that  a  covenant  of  general  warranty  does  not,  of  itself,  include 
a  covenant  against  incumbrances.     Id.,  65 

Possibility  of  dower  not  within  covenant  against  incumbrances. 
It  seems  that  a  possibility  of  dower  is  not  an  incumbrance  within  the 
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meaning  of  a  covenant  to  convey  the  premises  free  and  clear  of  all  in- 
cumbrances, for,  the  term  incumbrances  means  settled  fixed,  incum- 
brance.    Id.,  65 

Covenant  of  general  warranty,  synonymous  with  covenant  for  quiet  enjoyment 
The  covenant  of  general  warranty  is  usually  treated  as  synonymous  with 
a  covenant  for  quiet  enjoyment,  since  the  same  concurrence  of  cir- 
cumstances is  necessary  to  their  breach;  they  equally  possess  the 
capacity  of  running  with  the  land,  and  the  rules  as  to  the  measure' of 
damages  are  the  same  as  to  both.    Id.,  65 

Same :     When  broken. 

A  covenant  of  general  warranty  is  not  broken  until  there  is  an  actual 
eviction,  or  something  equivalent  to  an  eviction.    Id.,  65 

Possibility  of  dower  no  defense  to  action  upon  note  given  for  land  contracted 
to  be  conveyed  with  general  warranty. 
Should  the  wife  of  the  grantor  in  a  deed  containing  a  covenant  of  gen- 
eral warranty,  in  which  her  right  of  dower  is  not  released,  thereafter 
become  a  widow  and  claim  and  recover  her  dower  in  the  land  con- 
veyed, in  a  mode  by  which  the  covenantee  may  be  injured,  he  will 
be  able  to  obtain  recompense  on  the  covenants  in  his  deed ;  but  he  can 
not  decline  to  receive  such  a  deed  tendered  him  in  accordance  with 
his  grantor's  covenant  in  his  contract  for  the  sale  of  the  land,  to  con- 
vey by  deed  of  general  warranty,  and  defeat  a  recovery  on  his  note 
given  for  the  land  on  the  bare  possibility  of  the  wife's  thereafter  be- 
coming a  widow  and  enforcing  her  right  to  dower.     Id.,  65 


CRIMINAL  LAW. 

Requisites  of  copy  of  indictment  on  change  of  venue. 

Where  an  indictment  was  found  by  the  grand  jury  of  Coles  county 
against  seven  persons,  and  five  of  the  defendants  obtained  a  change  of 
venue  to  "Edgar  county,  and  the  indictment  certified  to  the  Circuit 
Court  of  Edgar  county  from  the  Coles  Circuit  Court  was  against  six 
persons  only,  the  name  of  one  of  the  seven  being  omitted,  upon  which, 
said  five  defendants  were  tried  and  convicted:  Held,  that  having 
been  tried  on  an  indictment  which  had  not  been  found  by  the  grand 
jury,  the  conviction  was  erroneous.  It  was  the  duty  of  the  state's  at- 
torney, on  perceiving  the  defect  in  the  indictment  as  certified,  to  have 
alleged  a  diminution  of  the  record,  and  thus  have  obtained  a  correct 
copy.    Smith  v.  The  People,  290 


CROSS  BILL 

Necessary  where  defense  arises  after  issue  joined. 
After  a  cause  is  at  issue,  if  any  matter  of  defense  arises,  the  only  mode 
by  which  a  defendant  can  avail  himself  of  it  is  by  a  cross-bill.    Fer- 
ris v.  McClure,  77 

Release  of  cause  of  action. 
Where,  after  a  chancer}"  cause  was  at  issue,  the  defendants  obtained  a  re- 
lease of  the  cause  of  action  and  endeavored  to  set  it  up  by  motion  to 
dismiss  the  suit,  which  was  heard  upon  affidavit  and  granted :  Held, 
that  this  was  error.  The  defendants  should  have  set  up  the  release  by 
cross-bill  and  obtained  a  rule  upon  complainant  for  an  answer ;  and  up- 
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on  a  replication  being  filed,  its  validity  would  have  been  put  in  issue, 
and  might  have  been  determined  upon  proof  taken  in  the  usual  man- 
ner. The  validity  of  such  release  could  not  properly  be  determined 
without  pleadings,  and  upon  evidence  taken  in  a  manner  not  allow- 
ing of  the  cross-examination  of  the  witnesses.     Id.,  77 


CROSS-EXAMINATION. 

Bight  of  limited  to  matters  brought  out  on  examination  in  chief. 

On  cross-examination  a  party  has  no  right  to  call  out  evidence  having 
no  reference  to  any  portion  of  the  witness'  testimony  in  chief.  Chi- 
cago &  R.  I.  R.  R.  Go.  v.  Northern  III.  Coal  &  Iron  Co.,  60 


DAMAGES. 

Mitigation  of  in  trespass. 
Where  property  taken  by  a  trespasser  has  been  appropriated  to  the  own- 
er's use  by  his  consent,  expressed  or  implied,  in  an  action  of  trespass 
therefor,  justice  requires  it  to  be  applied  in  reduction  of  damages. 
Bates  v.  Courtwright,  518 

Such  consent  is  always  implied,  where  the  property  has  been  legally 
seized  and  sold  under  process  in  favor  of  a  stranger  against  the  owner. 
Id.,  518 

The  rule  applies  with  equal  force  where  the  process  under  which  the 
property  was  seized  and  sold  is  in  favor  of  the  trespasser,  as  where 
it  is  in  favor  of  a  stranger.  The  owner  receives  the  value  of  his  prop- 
erty by  virtue  of  legal  process,  the  same  in  one  case  that  he  does  in 
the  other;  and  to  that  extent  his  claim  for  damages  is  mitigated.    Id., 

518 
Measure  of  damages  on  injunction  bond. 

The  measure  of  damages  in  a  recovery  upon  an  injunction  bond,  given 
upon  the  staying  of  a  money  judgment,  is  the  amount  of  the  judg- 
ment improperly  enjoined,  and  the  costs  of  the  suit  in  which  it  was 
recovered,  together  with  the  damages  and  costs  awarded  to  the  plaint- 
iff in  the  judgment,  when  the  injunction  was  dissolved.  Roberts  v. 
Fahs,  268 

Measure  of  damages  in  assumpsit  for  waste  water  from  a  mine. 
In  an  action  of  assumpsit  for  waste  water  supplied  defendant  from 
plaintiff's  coal  shaft,  in  the  absence  of  a  special  contract  as  to  its  price, 
the  true  measure  of  damages  is  its  value  to  defendant,  or  what  it  was 
reasonably  worth.  And  it  is  no  answer  to  the  action  that  the  water 
was  going  to  waste,  and  was  applied  to  no  use  by  plaintiff;  nor  where 
a  protection  wall  and  a  tank  for  its  reception  were  built  with  the  con- 
sent but  not  at  the  request  of  the  plaintiff,  is  it  material  to  inquire 
what  it  would  have  cost  to  convey  the  water  away  by  a  drift.  Chica- 
go <&  R.  I.  R.  R.  Co.  v.  Northern  III.  Coal  &  Iron  Co.,  60 

See  Forcible  Entry  and  Detainer. 


DEDICATION. 
See  Highways. 
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EJECTMENT. 

Allegations  and  proofs  must  correspond. 
Where  the  plaintiff  in  ejectment  counts  for  the  undivided  two-thirds  of 
an  entire  tract  of  land  in  fee  simple,  he  can  not  recover  a  less  undi- 
vided interest  or  a  different  estate,  as  one  for  life.     He  must  recover, 
if  at  all,  according  to  the  case  made  in  the  declaration.  Lyon  v.  Kain, 

362 

Outstanding  title  in  third  person;  presumption  as  to  time  of  death. 
In  ejectment  the  plaintiff,  M.,  in  making  out  his  case,  proved  merely  the 
seizin  and  death  of  B.  and  the  heirship  of  plaintiff.  The  defendant 
set  up  a  title  derived  from  a  sale  by  B.'s  executors  for  the  payment 
of  debts,  and  introduced  so  much  of  the  record  of  the  county  court 
as  he  deemed  necessary  to  sustain  his  claim.  The  plaintiff  then 
read  in  evidence  the  residue  of  the  record,  which  showed  a  will  by 
B.  by  which  the  land  in  controversy  was  devised  to  B.'s  wife.  The 
only  information  furnished  by  the  record  with  regard  to  B.'s  wife 
was  as  follows :  **At  B.'s  death  he  left  a  widow,  since  deceased." 
Held,  that  the  court  could  not,  without  evidence,  presume  that  she 
died  before  the  commencement  of  suit,  and  that  so  far  as  appeared, 
there  being  an  outstanding  title  in.  the  widow  at  the  commencement 
of  suit,  the  plaintiff  was  not  entitled  to  recover.  Mosheimer  v.  Ussle- 
man,  232 

By  vendor  against  purchaser  in  possession. 

The  action  of  ejectment  proceeds  for  the  possession  of  the  premises, 

claiming  that  Ihey  have  been  unlawfully  entered  into  and  unjustly 

withheld.    Facts  which  go  to  disprove  these  make  a  legal  defense. 

Stow  v.  Russell,  18 

In  an  action  of  ejectment,  therefore,  by  the  vendor  against  the  pur- 
chaser in  possession  under  a  contract  for  the  purchase  of  land,  proof 
of  the  contract,  taking  possession,  making  valuable  improvements, 
paying  taxes,  and  paying  or  tendering  at  the  proper  time  the  amount 
contracted  to  be  paid  for  it,  amount  to  a  legal  defense.    Id.,  18 

See  Homesteads. 

EQUITY. 

Maxim. 

A  party  coming  into  a  court  of  equity,  to  ask  the  equitable  interposition 
of  that  court,  is  required  to  do  equity.    Carver  v.  Lasater,  182 

Marshalling. 
Where  a  judgment  is  a  lien  upon  several  tracts  of  land,  one  of  which  has 
been  levied  upon  and  sold  by  a  junior  judgment  creditor,  if  the  judg- 
ment debtor  has  any  other  property  subject  to  execution  and  unin- 
cumbered,  the  plaintiff  in  the  senior  judgment  is  bound  in  equity  to 
exhaust  it,  before  he  resorts  to  the  property  purchased  by  the  junior 
judgment  creditor.    Marshall  v.  Moore,  321 

Apportionment  of  loss  among  the  several  owners  of  grain  stored  in  common. 
Where  a  warehouseman,  who  has  received  grain  in  store  and  according 
to  custom  stored  the  same  in  mass,  assigns  the  grain  so  in  store  to 
gether  with  grain  of  his  own,  to  a  creditor  as  security  for  his  debt,  and 
when  the  assignee  comes  to  deliver  the  grain  out  to  the  various  hold- 
ers of  receipts,  it  is  found  to  be  deficient  in  quantity,  a  court  of  equity 
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will,  as  a  part  of  its  original  and  inherent  jurisdiction  to  compel  the 
proper  application  of  trust  funds,  and  on  the  ground  that  the  remedy 
at  law  is  incomplete,  as  by  the  confusion  in  the  property  each  party 
is  disabled  from  showing  the  extent  of  his  loss,  entertain  a  bill  bring- 
ing all  the  parties  in  interest  before  the  court,  ascertain  the  deficiency 
of  the  joint  property,  and  decree  that  each  joint  owner  share  the  loss 
in  pro  rata  proportions ;  and,  if  any  of  the  owners  have  received  more 
than  their  proportion,  that  they  contribute  the  excess  to  those  who 
have  not  received  their  proper  proportion ;  and  that  the  warehouse- 
man or  his  assignee,  whichever  may  be  shown  to  have  misappropri- 
ated the  grain,  pay  to  the  several  owners  the  losses  they  may  have 
sustained  by  the  loss  of  their  grain  while  in  their  hands.  Had  the 
property  remained  separate,  it  would  have  been  different,  as  in  that 
case  the  loss  of  each  owner  could  have  been  ascertained,  and  the  rem- 
edy at  law  would  have  been  complete.    Dole  v.  Olmstead,  150 

Equitable  conversion. 

What  ought  to  be  done  is  considered  in  equity  as  done.  Every  person, 
therefore,  claiming  property  under  an  instrument  directing  its  con- 
version, must  take  it  in  the  character  which  that  instrument  has  im- 
pressed upon  it.  Where,  therefore,  land  is  directed  to  be  sold,  and  its 
proceeds  divided  among  certain  persons  named  in  the  will,  this  is  to 
be  considered  as  a  bequest  of  money.    Rankin  v.  Rankin,  293 

See  Injunctions ;  Mortgage;  Receivers;  Specific  Performance; 
Tax  Titles;  Wills. 


ERASURES  AND  INTERLINEATIONS. 
See  Contracts;  Evidence. 

ERROR. 

Working  no  injury,  not  ground  of  reversal. 
The  supreme  court,  upon  error,  will  only  look  to  and  correct  errors  ap- 
pearing upon  the  record,  which  may  have  worked  prejudice  to  the 
rights  ofthe  parties,  involved  in  the  cause  on  trial.  Holbrook  v.Nichol, 

161 
Same. 

The  admission  of  evidence  which  proves  nothing,  but  is  simply  imma- 
terial, and  is  not  calculated  to  mislead  the  jury,  will  not  warrant  a 
reversal.    Id.,  161 

Who  may  prosecute  a  writ  of  error. 
The  plaintiff  in  an  action  can  prosecute  a  writ  of  error  to  reverse  a 
judgment  in  his  own  favor.    Thayer  v.  Firiley,  263 

ESTOPPEL. 
See  Homesteads. 


EVIDENCE. 

Nature  of  evidence,  whether  affirmative  or  negative,  required  to  prove  a  fact. 
It  does  not  matter  whether  a  fact  in  issue  is  established  by  affirmative  or 
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negative  evidence,  provided  it  is  proved  by  sufficient  evidence ;  and 
an  instruction  that  the  plaintiff  is  bound  to  prove  the  title  to  personal 
property  in  controversy  by  affirmative  evidence  is  erroneous.  Duffield 
v.  Delancey,  25& 

The  cause  of  action  need  not  be  proved  entire  by  any  one  witness. 

Where,  in  an  action  for  an  alleged  breach  of  a  warranty  on  a  sale  of  flour, 
purchased  in  Chicago  for  the  New  York  market,  that  the  flour  should 
be  of  a  quality  equal  to  flour  known  as  "Albion  Mills  flour,"  in  "the 
New  York  market  in  the  fall  of  1860,  the  amount  of  damages  was 
proved  by  the  testimony  of  the  broker  who  had  purchased  the  flour 
who  stated  what  the  relative  value  of  the  flour  was  in  Chicago  and 
in  New  York,  if  of  the  description  warranted,  and  of  the  broker 
who  sold  the  flour  in  New  York,  who  testified  that  the  flour  was  be- 
low the  grade  or  quality  of  the  Albion  Mills  flour  which  was  in  mar- 
ket in  the  fall  of  1860,  and  how  much  below:  Held,  that  the  testi- 
mony of  these  two  witnesses  was  sufficient  data  upon  which  the  jury 
might  estimate  the  damages,  and  that  the  defendant  had  no  ground 
of  complaint,  because  neither  witnesses  testified  to  all  the  facts  upon 
which  their  estimate  was  based.  It  is  proper  to  prove  by  one  wit- 
ness a  part  of  a  case  only,  and  the  defects  can  be  supplied  by  other 
witnesses.      Wheeler  v.  Heed,  81 

Statements  of  a  party  given  in  evidence  by  opposite  party. 

The  statements  of  the  defendant  when  given  in  evidence  by  the  plaintiff 
are  evidence  proper  to  be  admitted  to  the  jury;  and  when  received 
they  are  to  be  weighed  in  connection  with  all  of  the  circumstances 
of  the  case,  and  the  interest  of  the  defendant  to  color  and  misrepre- 
sent the  facts,  as  well  as  any  conflict  in  his  different  statements,  and 
are  to  receive  such  weight  as  the  jury  believe  they  are  entitled  to 
receive.    Stacy  v.  Oobbs,  349 

Province  of  the  court  and  jury  in  respect  of. 

It  is  the  province  of  the  court  to  determine  whether  evidence  is  admis- 
sible; and  that  of  the  jury  to  determine  its  weight,  and  what,  if  any. 
thing,  it  proves.     Id.,  349 

Same :    Instruction  held  to  invade  province  of  jury. 

Where,  in  an  action  upon  a  promissory  note,  the  defendant  claimed  that 
the  note  was  paid  by  the  price  of  a  carriage  purchased  by  the  plaint 
iff  of  him  some  three  years,  previously,  the  fact  that  the  note  was 
given  after  the  purchase  of  the  carriage  is  a  circumstance  for  the 
jury  to  consider,  and  it  is  for  them  to  determine  whether  the  note 
would  have  been  given  when  the  plaintiff  was  indebted  to  defendant 
for  the  carriage,  and  whether,  if  it  had  not  been  paid  for,  defendant 
would  have  paid  money  on  the  note  when  it  was  satisfied  by  the  sale 
of  the  carrige;  and  in  such  case,  it  is  error  to  instruct  the  jury  that 
the  fact,  if  proven,  that  the  carriage  was  purchased  before  the  note  was 
given,  did  not  prove  defendant's  statements,  called  out  in  evidence  by 
plaintiff,  that  the  note  was  paid,  to  be  false,  and  that  said  fact  was  im- 
material. Such  an  instruction  invades  the  province  of  the  jury. 
Id.,  349 

When  deeds  are  admissible  without  proof  of  execution. 

When  a  deed  has  been  properly  acknowledged  or  proved  to  entitle  it  to 
record,  it  may  be  properly  read  in  evidence  without  further  proof  of 
execution ;  and  under  the  18th  section  of  the  conve3^ance  act  (Rev. 
Stat.,  1845,  p.  106),  declaring  that,  to  entitle  a  deed  to  be  recorded, 
when  acknowledged  before  a  justice  of  the  peace  within  the  state,  it 
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shall  be  accompanied  by  a  certificate  of  the  clerk  of  the  county 
court  that  he  was  an  acting  justice  of  the  peace;  but  providing  that 
if  acknowledged  before  such  an  officer  in  the  county  in  which  the 
lands  conveyed  are  situated,  no  such  certificate  shall  be  required; 
where  a  conveyance  was  acknowledged  before  a  justice  of  the  peace 
of  the  county  in  which  the  land  was  situated,  but  was  not  accom- 
panied by  the  certificate  of  the  county  clerk  that  he  was  an  acting 
justice  of  the  peace,  it  was  held,  that,  as  the  deed  was  properly  ac- 
knowledged to  admit  it  to  record  in  that  county,  and  was  admissible 
in  evidence  in  a  suit  tried  in  that  county,  a  change  of  venue  of  the 
suit  to  another  county  did  not  render  it  inadmissible  as  evidence  in 
such  other  county.    Holbrook  v.  Nichol,  161 

V'rtified  copies  of  the  record  of  instruments  under  official  seal. 
Where,  therefore,  the  official  seal  on  the  original  is  indicated  on  a  certi- 
fied copy  of  the  record  thereof  by  the  letters  "  L.  S.,"  it  must  be  held 
to  answer  the  requirements  of  the  law,  and  such  certified  copy  can- 
not be  excluded  from  evidence  on  the  ground  that  no  official  seal  ap- 
pears to  have  been  annexed  to  the  original.    Id.,  161 

Effect  as  evidence  of  two  papers  purporting  to  be  certified  copies  of  the  same 
record,  but  which  differ  from  each  other. 
Where  two  papers  are  produced  in  evidence  by  opposing  parties,  pur- 
porting to  be  copies  of  the  record  of  the  same  instrument,  made  and 
certified  by  the  same  officer,  and  verified  by  the  seal  of  the  same 
court,  to  one  of  which  are  affixed  the  letters  "  L.  S.,"  and  on  the  other 
nothing  appears  to  indicate  that  there  was  annexed  to  the  certificate 
of  acknowledgment  in  the  original  a  notarial  seal,  except  the  state- 
ment of  the  officer  who  took  the  acknowledgment  that  it  was  given 
under  his  notarial  seal;  such  certificates  as  to  their  being  copies  of 
the  record  each  import  equal  verity,  and  it  is  proper  to  leave  the 
question  to  the  jury  to  determine,  from  all  the  evidence,  which  is*he 
true  copy.     Id.,  161 

What  sufficient  to  show  an  alteration  of  a  certified  copy. 
In  such  case,  even  if  it  were  proved  that  the  letters  "  L.  S."  were  placed 
upon  one  of  said  copies  by  a  party  to  the  suit  after  the  copy  was 
made,  it  would  not  prove  the  copy  incorrect,  as  the  clerk  may  have 
authorized  him  to  add  the  letters  before  he  gave  the  certificate  that  it 
was  a  correct  copy.     Id.,  161 

Effect  of  erasures  and  interlineations  in  certified  copy. 

Erasures  and  interlineations  appearing  in  a  certified  copy  of  the  record 
of  an  instrument  form  no  sufficient  reason  for  excluding  the  copy 
from  evidence,  since  they  may  have  been  made  by  the  copyist  to  con- 
form to  the  record.    Id.,  161 

Same. 
It  seems  that  erasures  and  interlineations  in  a  certified  copy,  in  no  wise 
altering  the  sense  of  the  instrument,  will  not  warrant  its  exclusion 
from  evidence,  even  if  the  words  erased  appeared  in  the  original  in- 
strument on  record.    Id.,  161 

Onus  probandi. 
If  the  defendant  in  any  action  upon  an  alleged  warranty  sets  up  in  de- 
fense, to  avoid  personal  liability,  that  he  was  acting  as  an  agent  in 
making  the  warranty,  the  onus  is  upon  him  to  show  he  had  author- 
ity to  bind  his  principal.  It  is  not  for  the  plaintiff  to  show  he  had 
not  authority,  but  the  agent  must  prove  it.     Wheeler  v.  Reed,  81 

Vol.  XXXVI.  —  30 
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Same:  On  plea  of  tender. 
The  burden  of  proof  under  a  plea  of  tender  devolves  upon  the  party  al- 
leging it.     Pulsifer  v.  Shepard,  513 

Same:  Intestacy  a  negative  fact. 
As  a  general  rule,  subject  to  a  few  exceptions,  a  party  is  not  required  to 
prove  a  negative.  Testacy  is  an  affirmative,  and  intestacy  a  negative 
fact.  Where,  therefore,  an  ancestor's  death  is  proved,  it  will,  in  the 
absence  of  proof  to  the  contrary,  be  presumed  that  he  died  intestate, 
and  that  the  title  to  his  land  has  passed  to  his  heirs  by  descent.  If 
other  persons  than  the  heirs  claim  as  devisees,  it  devolves  upon  them 
to  establish  their  right,  and  the  heir  need  not  prove  that  no  one  holds 
as  devisee  or  grantee  from  his  ancestor.    Lyon  v.  Kain,  362 

To  overcome  sworn  answer  in  chancery. 
It  requires  the  evidence  of  two  witnesses,  or  one  and  corroborating  cir- 
cumstances equal  to  another,  to  overcome  a  denial  in  an  answer  un- 
der oath  responsive  to  the  bill.    Power  v.  McGord,  214;  Martin  v. 
Eversal,  222 

See  Municipal  Corporations. 


EXECUTION. 

Irregular  to  issue  alias  before  original  levy  is  disposed  of. 

It  is  irregular  to  sue  out  an  alias  execution  and  levy  it  on  other  property 
before  a  former  levy  under  the  original  execution  has  been  disposed 
of  by  sale  or  otherwise.  The  proper  course  in  such  case,  where  the 
lifetime  of  the  original  execution  has  expired,  is  to  sue  out  a  ven- 
ditioni exponas,  and  sell  the  property  or  have  the  levy  set  aside,  if  any 
reason  therefor  exists,  before  making  a  new  levy.    Marshall  v.  Moore, 

321 

To  proceed  otherwise  entitles  a  junior  judgment  creditor  of  the  execu- 
tion debtor  to  have  the  last  levy  set  aside  and  the  former  levies  dis- 
posed of  before  real  estate  purchased  by  him  at  execution  sale  under 
his  judgment  can  be  taken  in  execution.    Id.,  321 

Stay  of  as  against  personalty  until  realty  is  exhausted. 
Where  an  execution  is  improperly  levied  upon  personalty,  without  first 
exhausting  real  estate  turned  out  by  the  execution  debtor,  an  applica- 
tion to  the  judge  of  the  circuit  court  in  which  the  proceedings  arose, 
specifying  the  property  offered  for  levy,  giving  an  abstract  of  title, 
with  its  value,  and  the  incumbrances,  if  any,  upon  it,  will  authorize 
the  judge  to  stay  the  proceedings  against  the  personal  property  until 
the  real  estate  is  exhausted.    Farrell  v.  McKee,  225 

See  Imprisonment  for  Debt  ;  Judicial  Sales. 


FORCIBLE  ENTRY  AND  DETAINER. 

Lies  upon  being  wrongfully  ousted  under  a  writ  of  possession. 

A  person  in  the  quiet  possession  of  mortgaged  premises,  before  and  at 
the  time  of  the  commencement  of  the  foreclosure  suit,  who  is  put  out 
of  possession  by  means  of  a  writ  of  possession,  issued  on  a  decree  to 
which  he  was  not  a  party,  may  maintain  an  action  of  forcible  entry 
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and  detainer,  to  restore   to  him  the  possession  from  which  he  has 
been  forcibly  and  unlawfully  ejected.    Brush  v.  Fowler,  53 

Damages  not  recoverable  in;  verdict  for  nominal  damages  not  erroneous. 

Although  damages  cannot  be  allowed  in  an  action  of  forcible  entry  and 

detainer,  yet  where  a  verdict  for  the  plaintiff  found  one  cent  damages, 

and  the  merits  were  clearly  with  the  plaintiff,  the  Supreme  Court  re- 

fused  to  reverse  the  judgment  for  that  cause  alone.     Id.,  53 

See  Appearance. 

FRAUD. 

Not  to  be  presumed. 
Fraud  will  not  be  presumed,  but  must  be  proved.    The  People  v.  Lott,  447. 

Fraudulent  misrepresentation  where  the  property  is  open  to  inspection. 
Where  a  full  opportunity  to  examine  the  property  is  afforded,  a  vendor 
endeavoring  to  effect  a  trade  has  a  right  to  exalt  the  value  of  his  own 
property  to  the  highest  point  his  antagonist's  credulity  may  bear,  and 
depreciate  that  of  the  opposing  party;  and  such  boastful  assertions 
or  highly  exaggerated  description  will  not  amount  to  fraudulent  mis- 
representation or  deceit.  The  parties  in  such  case  deal  at  arm's  length, 
and  on  equal  grounds,  and  must  rely  upon  their  own  judgments  in 
coming  to  conclusions.    Miller  v.  Craig,  109 

Rescission  of  exchange  of  land  on  the  ground  of. 

Where  upon  an  exchange  of  land  one  person  represented  to  the  other 
with  whom  he  was  exchanging,  that  his  land,  which  was  nearly  one 
hundred  miles  distant,  and  had  never  been  seen  by  the  other,  was  a 
well  timbered  tract,  worth  a  good  deal,  and  was  assessed  for  taxation 
at  $15  per  acre;  when  in  fact,  as  the  first  party  knew,  about  one-half 
the  timber,  including  all  that  was  easily  accessible,  had  been  cut  off 
for  years,  and  the  land  had  never  been  assessed  at  more  than  $6  per 
acre,  and  the  assessment  had  varied  from  that  sum  down  to  $2.12  per 
acre;  and  the  land  was  really  worth  from  $3  to  $5  per  acre;  and  the 
second  party  having  faith  in  such  representations,  made  the  exchange: 
Held,  that,  if  filed  in  due  season,  a  bill  to  rescind  the  contract  would 
lie  at  the  suit  of  the  injured  party.     Gox  v.  Montgomery,  396 

Sales  in  fraud  of  creditors:  Intention  to  be  inferred  from  the  evidence. 
A  man  who  is  laboring  under  pecuniary  embarrassments  may  sell  per- 
sonal property  to  a  brother,  if  the  intention  is  not  to  defraud  credit- 
ors, and  the  object  of  the  sale  must  be  inferred  from  the  whole  of  the 
evidence  in  the  case.    Duffield  v.  Delancey,  258 


GARNISHMENT. 

Proceedings  in,  are  properly  conducted  in  name  of  judgment  debtor  as  plaintiff. 
The  proceedings  and  judgment  in  a  garnishee  suit  are  properly  con- 
ducted in  the  name  of  the  judgment  debtor  for  the  use  of  the  judg- 
ment creditor,  against  the  garnishee ;  and  this  is  so,  even  where  the 
judgment  debtor  objects  to  such  use  of  his  name.     Walsh  v.  Rorine, 

238 
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GROWING  CROPS. 

Realty  as  between  successful  plaintiff  and  defendant  in  ejectment. 
As  between  the  successful  plaintiff  in  an  action  of  ejectment  and  the 
evicted  defendant,  growing  crops  are  a  part  of  the  realty.  And  if, 
after  the  execution  of  the  writ  of  possession,  the  defendant  in  eject- 
ment enters  and  cuts  and  removes  the  crop,  the  plaintiff  in  ejectment 
may  recover  its  yalue  of  him  in  trover.    Altes  v.  Ilinckler,  275 


HIGHWAYS. 

Modes  in  which  established. 

There  are  but  three  modes  in  which  a  public  highway  may  be  estab- 
lished :  First,  in  the  mode  provided  in  the  statute,  by  condemnation ; 
second,  by  grant,  which  may  be  established  by  producing  the  deed 
making  the  grant,  or  by  long  continued  user,  which  implies  a  previ- 
ous grant,  which  must  have  been  for  twenty  years  or  more;  and  third, 
by  dedication  to  public  use  by  the  owner  of  the  soil.  Grubev.  Nich- 
ols, 92 

Same. 

Where  the  jury  were  instructed  that  if  it  appeared  that  a  public  road 
was  staked  or  laid  out ;  was  used  by  the  public  as  a  road  until  it  was 
obstructed  by  defendant;  that  while  so  used  it  was  worked  and  kept 
in  repair  by  the  proper  public  authorities,  and  that  the  owner  or  own- 
ers of  the  land  over  which  it  passed  assented  to  such  use,  then  such 
road  was  a  public  highway:  Held,  that  as  this  instruction  adopted 
neither  of  the  above  specified  modes,  but  rather  seemed  to  declare 
that  a  portion  only  of  the  requisites  of  all  would  suffice,  it  was  errone- 
ous.   Id.,  92 

Same;  user  by  the  public. 

So,  an  instruction  that  the  public  acquires  a  right  to  a  highway  simply 
by  the  owner  of  the  land  permitting  the  public  to  use  a  passway  over 
it,  for  such  a  length  of  time  as  would  produce  inconvenience  to  the 
public  by  its  obstruction,  is  erroneous.    Id.,  92 

Same;  prescription. 

So,  an  instruction  that  if  a  road  has  been  traveled  by  the  public  and 
'worked  by  the  authorities  for  eight  or  nine  years,  such  fact  raises  a 
presumption  that  the  same  is  a  legally  established  highway,  is  error 
neous,  as  to  so  hold  would  shorten  the  period  for  a  prescription  from 
twenty  to  eight  years.     Id.,  92 


Same;  dedication 


"•""j  ~ 

To  make  a  sufficient  dedication,  the  owner  of  the  soil  must  donate  the 
right  of  way  to  public  use,  and  it  must  be  accepted  and  appropriated 
by  the  public  to  that  use  by  travel  and  a  recognition  as  a  public  high- 
way, by  the  proper  authorities,  by  repairs  or  otherwise.     Id.,  92 

Same;  dedication,  how  established. 

When  a  dedication  is  relied  on  to  establish  the  right,  the  acts  of  both  the 
donor  and  of  the  public  authorities  should  be  unequivocal  and  satis- 
factory of  the  design  to  dedicate  on  the  one  hand,  and  to  accept  and 
appropriate  to  public  use  on  the  other.  Such  intention  to  dedicate 
and  to  accept  by  the  public  are  questions  for  the  jury  alone  to  deter- 
mine.   Id.,  92 
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Same;  intention  to  dedicate. 
The  intention  to  dedicate  is  a  vital  controlling  element  in  such  a  grant. 
A  dedication  is  not  an  act  of  omission  to  assert  a  right,  but  it  is  the 
affirmative  act  of  the  mind  of  the  owner,  and  arises  from  the  active 
and  not  the  passive  condition  of  the  mind  of  the  owner.  The  mere 
non-assertion  of  a  right  does  not  establish  a  dedication,  unless  the 
circumstances  establish  the  purpose  or  intention  to  donate  to  the  use 
of  the  public.    Id.,  92 

Same;  fencing  out  the  road,  when  not  evidence  of  intention  to  dedicate. 
The  fact  that  a  party  fenced  out  the  road  in  controversy,  through  a  tract 
of  land  owned  by  him  in  one  town,  is  not  evidence  that  he  intended 
to  dedicate  to  the  public  the  land  over  which  said  road  passes,  through 
another  tract  of  his  land  in  another  town,  where  he  fenced  up  said 
road  soon  after  he  became  the  owner  of  it.    Id.,  92 

Obstruction  of. 
An  instruction,  in  an  action  for  the  obstruction  of  a  public  highway, 
that,  if  the  road  is  proved  to  exist,  the  plaintiff  is  entitled  to  recover, 
is  erroneous,  as  it  is  equally  necessary  that  the  obstruction  should  be 
proved,  as  that  a  legally  established  road  should  be  shown  to  exist. 
Id.,  92 

Abandonment  of. 
Where  the  public  have  ceased  to  travel  a  road,  alleged  to  be  obstructed, 
and  have  acquired  the  legal  right  to  another  road  to  answer  ihe  pur- 
pose of  the  road  charged  to  be  obstructed,  and  have  acquired  the  use 
of  such  road,  it  amounts  to  an  abandonment  of  such  road  alleged  to 
have  been  obstructed.  And  in  such  case,  it  is  erroneous  to  instruct 
the  jury  that  such  substituted  road  must  serve  the  public  convenience 
as  well  as  the  one  obstructed,  that  being  a  question  for  the  public  au- 
thorities having  charge  of  the  highways,  and  not  the  jury,  to  deter- 
mine.   Id.,  93 

HOMESTEADS. 

Under  act  of  1851,  husband  must  formally  release. 
Under  the  homestead  act  of  1851,  the  husband  may  relinquish  the  home- 
stead right,  independent  of  any  action  on  the  part  of  the  wife,  she 
under  that  law  being  invested  with  no  such  right  during  the  life  time 
of  her  husband.  But  under  the  act  of  1851,  in  order  to  subject  the 
homestead  to  a  forced  sale,  under  process  from  a  court  of  law,  the  hus- 
band must  release  the  right  by  a  formally  executed  instrument,  and 
a  deed  by  husband  and  wife  containing  no  formal  release  will  not 
have  that  effect.    Silsbe  v.  Lucas,  462 

Under  act  of  1857,  wife  must  join  in  release. 

Under  the  amendatory  homestead  act  of  1857,  it  is  necessary  that  the  wife 

should  join  with  the  husband  to  relinquish  the  right  to  claim  the 

homestead;  and  until  she  joins  in  the  release,  her  homestead  rights 

are  not  affected.     White  v.  Olark,  285 

Abandonment. 

When  the  husband  alone  executes  a  conveyance  of  the  homestead  oc- 
cupied by  himself  and  wife,  and  subsequently  abandons  h  is  wife 
leaving  her  in  the  occupancy  of  the  homestead,  but  it  does  not  appear 
that  he  has  acquired  another  home,  or  that  he  does  not  regard  the 
homestead  as  his  residence,  this  does  not  constitute  an  abandonment 
of  the  homestead.    Id.,  285 
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Same:  Estoppel  in  pais. 
Where  the  owner  of  real  estate,  occupied  by  himself  and  family  as  a 
homestead,  sold  and  conveyed  the  same  for  a  fair  consideration  by 
deed  executed  by  himself  and  wife,  but  containing  no  release  of  the 
homestead,  received  the  purchase  money  and  delivered  possession  to 
the  vendee,  who  subsequently  sold  and  conveyed  the  premises  to  the 
defendant  who  went  into  possession,  against  whom  the  first  vendor 
brought  ejectment:  Held,  that  as  to  the  grantee  in  the  deed  executed 
by  plaintiff  and  wife,  and  persons  claiming  under  such  grantee  and 
in  his  and  their  favor,  plaintiff's  homestead  right  was  lost  by  volun- 
tary abandonment  of  the  possession  to  such  grantee.  When  the 
plaintiff  made  his  deed  it  was  not  void,  but  remained  inoperative  un- 
til the  actual  occupancy  of  the  homestead  was  transferred,  when  it 
took  effect  as  fully  as  if  it  had  been  executed  in  conformity  with  the 
requirements  of  the  homestead  law.  The  facts  in  the  case  created  an 
estoppel  in  pais  against  both  husband  and  wife,  forever  debarring 
them  from  asserting  a  homestead  right,  as  against  their  grantee  or 
persons  claiming  under  him.  Dicta  in  Patterson  v.  Kreig,  29  111., 
518,  and  Best  v.  Allen,  30  id.,  30,  so  far  as  they  affirm  such  deeds  to  be 
invalid  for  all  purposes,  disapproved.    Brown  v.  Goon,  243 

Same. 

A  trust  deed  executed  upon  a  homestead  by  husband  and  wife,  and  a  de- 
livery of  possession  by  them  to  the  purchaser  upon  the  foreclosure 
thereof,  invest  the  latter  with  the  title,  although  the  deed  had  not  the 
statutory  waiver,  upon  the  ground  that  the  owner  by  delivering  ac- 
tual possession,  abandons  the  homestead,  and,  as  to  the  grantee  and 
persons  claiming  under  him,  is  estopped  from  setting  up  a  further 
claim.     Fishback  v.  Lane,  437 

Not  lost  by  decree  pro  confesso  and  sale  thereunder. 

Where  land  was  conveyed  by  A.  to  B.  by  deed  containing  no  formal  re- 
lease of  the  homestead  right ;  and  B.  gave  A.  a  bond  to  reconvey  upou 
payment  of  a  certain  sum :  Held,  that  the  fact  that  A.  made  no  dt- 
fense  to  a  bill  (containing  no  allegation  respecting  the  homestead 
right),  filed  by  B.,  to  subject  the  land  to  the  payment  of  the  purchase 
money,  till  after  the  master's  sale  and  the  execution  of  a  deed  to  the 
purchaser,  when  he  and  his  wife  filed  a  bill  to  restrain  the  execution 
of  a  writ  of  possession,  to  vacate  the  sale  and  to  have  a  homestead  set 
off,  was  no  waiver  of  the  exemption.      Silsbe  v.  Lucas,  462 

Effect  of  foreclosure  of  mortgage  made  prior  to  the  act  and  one  subsequent  there- 
to, in  one  suit. 
Where,  upon  the  foreclosure  of  a  mortgage  executed  before  the  pass- 
age of  the  homestead  law,  a  junior  mortgage  upon  the  same  prop- 
erty, executed  after  the  adoption  of  that  act,  is  also  foreclosed  in  the 
same  suit;  and  a  sale  is  made  in  satisfaction  of  both  mortgages,  and 
the  mortgagee  fails  to  redeem  from  the  older  mortgage,  the  sale 
will  pass  to  the  purchaser,  or  his  assignee  of  the  certificate  of  pur- 
chase, a  title  free  from  all  claim  to  the  homestead  exemption.      Id., 

462 

Ejectment  for,  by  purchaser  at  execution  sale;  proofs  required. 

When  the  defendant,  in  ejectment  for  premises  claimed  as  a  homestead, 
shows  that  he  was  the  head  of  a  family,  is  a  householder,  and  owned 
and  occupied  the  lot  of  ground  as  a  residence,  when  the  judgment 
was  rendered  or  the  deed  or  mortgage  was  given,  and  the  right  to 
claim  the  benefit  of  the  act  has  not  been  released,  he  has  brought  him- 
self pi'im.a  facie  within  the  provisions  of  the  law,  and  to  overcome  his 
prima  facie  case,  the  plaintiff  must  show  that  it  falls  within  some  of 
the  exceptions  which  render  it  liable,  as  that  the  debt  for  which  it 
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was  sold  accrued  before  the  passage  of  the  act,  or  that  it  was  created 
for  the  purchase  or  improvement  of  the  premises.      White  v.  Clark, 

285 
When  the  statute  exempting  $1,000  of  the  proceeds  of  an  execution  sale  begins 
to  run. 

Under  the  provision  of  the  homestead  act  (Scates'  Comp.  576,  sec.  5),  that 
the  officer  selling  the  homestead  shall,  out  of  the  proceeds  of  the  sale, 
pay  to  the  execution  debtor,  the  sum  of  one  thousand  dollars,  which 
shall  be  exempt  from  execution  for  one  year,  the  statute  does  not,  as 
it  seems,  begin  to  run  until  the  money  is  actually  paid  over  to  the 
judgment  debtor.     Walsh  v.  Horine,  238 

Time  consumed,  after  tender,  in  testing  validity  of  sale,  not  counted. 
Where,  after  the  sale,  a  tender  of  the  statutory  amount,  $1,000,  was  made 
by  the  officer  to  the  judgment  debtor,  and  refused,  it  was  held  that  a 
reasonable  time  within  the  period  of  redemption  must  be  allowed 
the  judgment  debtor  to  test  the  validity  of  the  sale,  by  motion  or  oth- 
er proceeding  before  the  court  out  of  which  the  process  issued,  or  to 
take  the  money;  and  that,  while  a  motion  or  other  proceeding,  insti- 
tuted in  good  faith,  to  test  the  validity  of  the  sale,  was  pending,  the 
time  thus  consumed  should  not  be  counted  as  part  of  the  year.    Id., 

238 

Rights  of  infants  in,  under  control  of  parents. 

Although  infant  children  have  rights  in  the  homestead,  these  rights  are 

necessarily  under  the  control  of  the  parents  during  the  joint  lives  of 

the  latter.  Brown  v.  Goon,  243 


IDEM  SONANS. 
See  Conveyances. 

IGNORANCE  OF  LAW. 

No  excuse  for  contracting  in  violation  thereof. 

Where  bank  bills  of  a  less  denomination  than  five  dollars  are  deposited 
by  a  foreign  depositor  with  a  bank  in  this  state  for  circulation  in  vi- 
olation of  the  laws  of  this  state,  and  the  securities  taken  therefor  are 
payable  in  this  state,  in  an  action  thereon  by  the  depositor,  he  will 
not  be  heard  to  say  that  he  was  ignorant  of  the  law  of  this  state;  and 
an  instruction  that,  in  order  to  defeat  his  action,  the  evidence  should 
show  that  he  had  knowledge  of  the  law  prohibiting  the  circulation  of 
such  notes,  is  erroneous.    Lewis  v.  Headley,  433 ;  Same  v.  Same,     437. 

IMPRISONMENT  FOR  DEBT. 

Abolished. 
Under  section  15  of  article  13  of  the  constitution  of  1848,  declaring  that 
"  no  person  shall  be  imprisoned  for  debt,  unless  upon  refusal  to  de- 
liver up  his  estate  for  the  benefit  of  his  creditors,  in  such  manner  as 
shall  be  prescribed  by  law,  or  in  cases  where  there  is  strong  presump- 
tion of  fraud,''  no  person  can  be  legally  imprisoned  for  debt  alone,  but 
the  imprisonment  is  for  the  wrong  or  fraud  rather  than  for  the  debt 
(citing  Burnap  v.  Marsh,  13  111.,  535.)  Imprisonment  for  debt  being 
then,  strictly  speaking,  abolished,  the  effects  and  consequences  of 
imprisonment  for  debt,  at  the  common  law,  must  also  fail.  Strode  v. 
Broadwell,  419 
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Capias  ad  satisfaciendum;  effect  at  common  law  of  an  arrest  under. 
At  the  common  law,  seizing  the  body  of  a  defendant  in  execution  ope- 
rates as  a  satisfaction  of  the  debt,  and  the  plaintiff  can  have  no  fur- 
ther process  under  his  judgment.     Id.  419 

Effect  of  arrest,  where  defendant  is  discharged  under  insolvent  laws. 
But  where  a  defendant  is  arrested  under  a  ca.  sa.,  and  a  trial  under  the 
insolvent  laws  of  this  state  results  in  a  verdict  in  favor  of  the  defend- 
ant, and  he  is  under  those  enactments  released  from  custody,  the  debt 
is  not  thereby  discharged.    Id.,  419 

Same. 

So,  where  a  defendant  in  custody  under  a  ca.  sa.  is,  by  agreement  of  the 
parties,  made  after  a  jury  has  failed  to  agree  whether  there  were 
grounds  for  his  arrest,  discharged  from  custody,  this  does  not  operate 
as  a  satisfaction  of  the  judgment  and  the  plaintiff  may  thereafter  sue 
out  dkfi.  fa.  upon  his  judgment.    Id.,  419 


INDORSEMENT. 
See  Promissory  Note. 

INFANCY. 

Ratification  of  infants'*  deeds. 
The  deed  of  an  infant  may  be  ratified  by  a  written  instrument,  or  by  acts 
in  pais,  or  by  long  acquiescence.    Black  v.  Hills,  376 


While  the  title,  after  ratification,  is  held,  for  most  purposes,  to  relate 
back  to  the  original  deed,  yet  it  is  the  ratification  which  is  the  ef- 
fective act,  and  which  rescues  the  deed  from  its  liability  at  any  mo- 
ment to  be  made  a  nullity.     Id.,  376 

Effect  of  ratification  upon  rights  of  a  subsequent  bona  fide  pur  chaser. 

A  subsequent  purchaser,  for  a  valuable  consideration,  of  land  conveyed 
by  an  infant,  during  his  minority,  will  hold  the  land  conveyed  as 
against  a  ratification  by  the  grantor  of  the  deed  made  during  his  mi- 
nority, of  which  ratification,  the  subsequent  purchaser  has  neither 
actual  nor  constructive  notice.     Id.,  376 

Possession  is  notice  of  ratification. 
Possession  by  the  first  grantee  from  the  infant  would  be  notice,  not  only 
of  the  original  deed,  but  of  any  acts  of  ratification.    Id.,  376 

Ratifying  instrument  within  the  policy  of  the  registration  laws. 
Where  an  infant  conveys  his  land  by  deed  duly  recorded,  and  on  arriv- 
ing at  majority,  ratifies  such  conveyance  by  a  written  instrument,  and 
subsequently  conveys  the  land  to  a  third  person  for  a  valuable  con- 
sideration, the  last  purchaser  having  constructive  notice,  through  the 
record,  of  the  deed  made  in  infancy ,"but  no  notice,  actual  or  construc- 
tive, of  the  ratification,  such  ratifying  instrument  is  within  the  policy 
of  the  registry  laws,  and  the  last  grantee  will  hold  the  land.     Id.,  376 

Quardian  ad  litem. 
The  fact  that  the  guardian  ad  litem  of  an  infant  defendant  does  not  an- 
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swer  for  the  infant  does  not  deprive  the  court  of  jurisdiction  over 
the  infant.     Gaudy  v.  Hall,  813 


See  Homestead. 


INJUNCTION, 


To  restrain  sale  of  personalty  on  execution  until  realty  is  exhausted. 

Where  a  bill  was  filed,  alleging  the  levy  of  executions  issued  upon  judg- 
ments against  complainant  upon  real  estate  of  complainant  worth  sev- 
eral times  the  aggregate  amount  of  said  executions;  the  offer  by  com- 
plainant of  other  unincumbered  real  estate  worth  twice  the  amount 
of  said  executions,  to  be  levied  upon,  and  sold  thereunder;  and  that 
notwithstanding  the  premises,  the  sheriff  had  levied  upon  personal 
property  of  complainant  worth  double  the  amount  of  said  execu- 
tions, and  for  the  purpose  of  harassing  and  oppressing  complainant, 
was  about  to  sell  the  same  at  a  great  sacrifice,  to  satisfy  said  execu- 
tions: Held,  that,  inasmuch  as  an  order  of  the  judge  of  the  circuit 
court  in  which  the  proceeding  arose  might  have  been  obtained  to  stay 
the  proceedings  until  a  motion  could  be  heard  to  set  aside  the  levy, 
the  remedy  was  complete  at  law,  and  the  bill  contained  no  matter 
authorizing  the  interposition  of  a  court  of  equity.  Farrsll  v.  Me- 
Kee,  225 

To  restrain  wrongful  ouster  by  writ  of  possession. 

A  person  in  the  quiet  possession  of  real  estate,  claiming  as  owner,  may 

obtain  an  injunction  to  restrain  others  from  dispossessing  him  by 

means  of  a  writ  of  possession  issued  on  a  judgment  to  which  he  was 

not  a  party.    Brush  v.  Fowler,  53 

Assessment  of  damages  upon  dissolution  of. 
Section  11  of  chapter  72  of  the  Revised  Statutes  of  1845  (p.  382),  concern- 
ing "  Ne  exeat  and  Injunctions,"  by  which  damages  may  be  assessed 
on  the  dissolution  of  an  injunction  staying  the  collection  of  a  money 
judgment,  to  an  amount  not  exceeding  ten  per  cent,  on  the  sum  im- 
properly enjoined,  is  not  repealed  by  the  act  of  1861  (Sess.  Laws,  133), 
authorizing  the  assessment,  in  all  cases  where  an  injunction  is  dis- 
solved, of  such  damages  as  the  nature  of  the  case  shall  require,  and 
to  equity  appertains.  There  is  no  repugnancy  between  the  two  acts 
and  the  act  of  1861  was  no  dount  intended  to  provide  for  the  assess 
ment  of  damages  in  cases  of  .be  dissolution  of  injunctions  relating  to 
other  matters  than  judgnvcr/K.    Roberts  v.  Fahs,  268 

It  is,  therefore,  erroneovia  tor  the  court,  upon  the  dissolution  of  an  in- 
junction staying  a  .non<;y  judgment,  in  assessing  damages,  to  include 
the  aniovmt  zl  oie  .mJigment  enjoined.  The  proper  measure  of  dam- 
ages in  such  ca»c  cannot  exceed  ten  per  cent,  of  the  judgment  en- 
joined.   I<L,  268 

Effect  of  temporary  injunction  staying  a  judgment. 
The  award  of  a  temporary  injunction,  to  stay  proceedings  under  a  judg- 
ment at  law,  in  no  wise  satisfies  or  discharges  the  judgment,  bufc  only 
restrains  proceedings  until  the  hearing  of  the  bill ;  and  if  not  made 
perpetual,  the  plaintiff  may  resort  to  all  of  the  means  for  its  collec- 
tion precisely  as  though  the  injunction  had  never  been  issued.     Id., 
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INSTRUCTIONS. 

Should  not  assume  existence  of  disputed  facts. 
An  instruction  to  the  jury  which  assumes  the  existence  of  disputed  facta 
material  to  the  issue  is  erroneous.    Duffield  v.  Delancey,  258 

Improper  to  select  an  isolated  fact  from  the  proof  on  the  same  point  and  make 
it  the  turning  point  of  the  case. 
It  is  not  the  best  mode  of  instructing  a  jury,  but  is  calculated  to  confuse, 
to  select  an  isolated  fact,  from  other  proof  on  the  same  point,  and  say 
to  the  jury  that  it  is  not  sufficient  to  warrant  a  recovery  or  to  consti- 
tute a  defense..  The  jury  have  a  right,  and  it  is  their  duty,  to  consider 
all  of  the  evidence  on  a  point  material  to  the  issue,  and  determine 
what  the  evidence  as  a  whole  establishes;  and  when  such  instruction 
is  refused,  though  asserting  a  correct  principle,  the  court  will  not  for 
that  reason  reverse  the  judgment.     Grube  v.  Nichols,  92 

Must  be  framed  on  the  facts  of  the  case. 

There  is  no  error  in  refusing  an  instruction  not  framed  on  any  of  the 
facts  of  the  case.     Wallace  v.  Gurtiss,  156 

Repeating  in  diferent  forms. 
An  instruction  should  be  refused,  if  it  has  been   substantially  given  in 
another  form,  or  unless  it  is  clearly  pertinent  to  the  issues,  and  so 
plainly  and  clearly  drawn  as  not  to  mislead  any  ordinary  jury.    Ma- 
son v.  Jones,  212 

INTERNAL  REVENUE  LICENSE. 

No  protection  for  a  violation  of  a  state  law. 

By  the  64th  section  of  the  act  of  congress  of  1862,  requiring  dealers  in 
intoxicating  liquors  to  obtain  a  license,  and  section  67  declaring  that 
no  such  license  shall  be  construed  to  authorize  the  commencement 
or  continuance  of  such  business  in  any  state  in  which  it  is  specially 
prohibited  by  the  laws  thereof,  or  in  violation  of  the  laws  of  any 
state,  it  was  not  the  design  that  such  license  should  confer  a  power, 
but  only  to  tax  the  exercise  of  the  trade,  which  was  authorized,  or 
regulated,  by  state  authority;  and  such  a  license  from  the  United 
States  affords  no  protection  against  a  prosecution  for  a  sale  of  intox 
icating  liquors  in  violation  of  a  state  law,  but  only  protects  the  ap 
pllcant  from  penalty  for  failing  to  comply  with  the  requirements  of 
the  act  of  congress.  Congress  has  no  power  to  license  citizens  of  a 
state  to  violate  its  laws  regulating  its  own  internal  police.  Block  v. 
Town  of  Jacksonville,  301 

Nor  of  a  town  ordinance. 
The  general  law  of  this  state  (Scates'  Comp.,  831)  prohibits  all  persons 
from  selling  intoxicating  liquors  without  first  obtaining  a  license  for 
the  purpose;  and  also  confers  upon  the  corporate  authorities  of  towns 
the  exclusive  privilege  of  granting  such  license  within  their  corpo- 
rate limits.  The  charter  of  Jacksonville  also  expressly  empowers 
its  corporate  authorities  to  restrain,  prohibit  and  suppress  tippling 
houses  and  dram  shops,  and  to  license,  tax  and  regulate  groceries; 
and  when  a  license  to  sell  intoxicating  liquors  is  refused  or  granted 
by  them,  the  power  is  exercised  entirely  under  the  state  law.  Hence, 
an  internal  revenue  license  is  no  defense  to  a  prosecution  for  gelling 
intoxicating  liquors  without  a  license,  in  violation  of  a  town  or- 
dinance.    Id.,  301 
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INTESTACY. 
See  Evidence. 

JEOFAILS,  STATUTE  OF. 

Defective  entries  of  record  cured  by. 
Where  the  record  of  a  cause  showed,  after  a  continuance  for  one  term 
on  motion  of  defendant,  the  entry  of  an  order,  in  which,  after  the  title 
of  the  cause,  and  the  recital  of  the  appearance  of  the  parties,  and  the 
defendant's  making  default,  the  further  proceedings  were  entered,  as 
follows:  "Jury  called  to  assess  damages.  Verdict:  We,  the  jury, 
find  damages  for  $1,200.  It  is  therefore  considered  by  the  court,  that 
the  plaintiff  recover,"  etc.:  Held,  that  the  defects  in  said  order  were 
cured  by  the  statute  of  jeofails,  and  that  the  court  must  presume,  in 
the  absence  of  anything  in  the  record  showing  a  different  state  of 
facts,  that  the  jury  was  composed  of  lawful  jurors,  that  they  were 
properly  sworn,  and  that  the  verdict  in  said  order  was  a  verdict  in 
this  cause,  duly  returned  into  court,  upon  which  the  court  rendered 
its  judgment.    Hear  den,  v.  Smith,  204 

See  Pleading  at  Law. 


JOINT  OWNERSHIP  OF  LAND. 

Power  of  the  owner  holding  the  legal  title. 
When  the  legal  title  to  lands  bought  on  joint  account  is  held  by  one  of 
the  coowners,  the  mere  faot  that  bills  of  exchange  given  by  them  to 
raise  the  purchase  money  thereof  are  unpaid,  will  not  authorize  the 
party  holding  the  legal  title  to  sell  without  the  consent  of  his  co- 
owner.  It  seems,  however,  that  in  such  case  the  party  holding  the 
legal  title  would  hold  the  interest  of  hiscoowner  as  security  against 
his  liability  to  pay  the  bills  given  for  the  purchase  money.  Mix  v. 
White,  484 

Equitable  rights  of  coowners  where  the  holder  of  the  title  has  sold  part  of  the 
land  to  bona  fide  purchasers. 
Where  M.  &  W.  entered  lands  in  the  name  of  M.,  with  money  borrowed 
by  the  two  parties,  and  M.  subsequently  conveyed  the  lands  to  W., 
and  an  agreement  in  writing  was  entered  into  between  them  that  W. 
was  to  pay  the  debts  incurred  in  the  purchase  of  the  lands,  and  was 
authorized,  if  he  could  sell  the  lands  within  sixty  days,  so  as  to  pay 
M.  $1,000  over  and  above  the  purchase  money  and  all  the  expenses, 
etc.,  to  do  so ;  but  if  not  sold  within  sixty  days,  the  lands  were  to  be 
held  by  W.  on  joint  account;  and  after  a  part  of  the  lands  had  been 
sold  to  bona  fide  purchasers,  and  after  the  expiration  of  the  sixty  days, 
the  agreement  was  recorded :  Held,  on  a  bill  for  a  specific  performance 
of  the  agreement  between  the  coowners,  that  M.  was  entitled  to  one-half 
of  the  lands  remaining  unsold,  after  the  agreement  was  placed  on 
record ;  but  that,  if  the  bills  given  for  the  purchase  money  were  paid 
out  of  the  proceeds  of  sales  of  the  lands,  then  the  lands  thus  sold 
should  be  deducted,  as  it  was  but  equitable  that  M.  should  contribute 
his  full  share  to  the  payment  of  these  debts;  or  if  W.,  out  of  his  own 
means,  paid  the  bills,  then  M.  should  contribute  his  proportion 
towards  their  payment;  and  if  he  retained  one-half  the  lands,  that  he 
should  pay  one-half  of  the  debt,  or  in  the  same  proportion.  Id.,  484 
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JUDGE'S  MINUTES. 
See  Amendments. 

JUDGMENTS  AND  DECREES. 

Conclude  parties  only. 
No  one  can  be  injuriously  affected  by  a  judgment  or  decree  of  any  court 
who  was  not  made  a  party  to  such  judgment  or  decree.     Brush  v. 
Fowler,  53 

For  what  judgments  are  rendered. 
Judgments  are  only  rendered  for  a  specific  sum  of  money,  leaving  them 
to  be  discharged  in  whatever  has  been  rightfully  made  a  legal  tender 
for  the  payment  of  debts.    Hallv.  Kohlsaat,  130 

Judgment  must  not  exceed  the  ad  damnum. 

It  is  erroneous  to  render  judgment  for  more  than  the  sum  laid  in  the  ad 
damnum  in  the  plaintiff's  declaration.    Altes  v  Hinckler  275 

Judgment  by  confession  must  be  by  consent  of  plaintiff. 

It  is  erroneous  to  enter  a  confession  of  judgment  on  a  cognovit  when 
the  record  fails  to  show  either  an  appearance  by  the  plaintiff  by  fil- 
ing a  declaration  or  otherwise,  or  his  consent  to  the  entry  of  judg- 
ment.   Thayer  v.  Finley,  262 

Affidavit  that  defendant  is  alive  and  debt  unpaid;  error. 
A  judgment  by  confession  upon  a  promissory  note,  entered  in  open  court 
by  virtue  of  a  warrant  of  attorney,  which  has  been  executed  more 
than  a  year  and  a  day,  will  not  be  reversed,  on  error,  on  the  sole 
ground  "that  no  affidavit  was  filed  showing  that  the  defendant  was 
alive,  and  the  debt  due  and  unpaid  at  the  time  judgment  was  entered. 
The  party  applying  must  show  some  equitable  reason  therefor  in  ad- 
dition. Rising  v.  Brainard,  ante,  79,  followed,  and  Hinds  v.  Hop- 
kins,  28  111.,  344,  350,  modified.    Farwell  v.  Meyer,  510 

Relief  against  judgments  by  confession:    must  be  first  sought  in    the  court 
where  entered. 

Although  it  is  held  that  an  affidavit  should  be  filed  showing  that  the  de- 
fendant is  alive,  and  that  the  debt  is  due  and  unpaid,  where  the  judg- 
ment by  confession  is  entered  in  vacation  more  than  a  year  and  a  day 
after  the  power  of  attorney  was  executed,  yet  in  such  cases  the  party 
aggrieved  should  apply  to  the  court  in  which  the  judgment  was  en- 
tered for  redress,  where  he  may  obtain  it  on  motion,  if  equitably  en- 
titled thereto.    Rising  v.  Brainard,  79 

Grounds  of  relief. 

Before  a  judgment  will  be  set  aside,  because  an  affidavit  was  not  filed 
showing  that  the  defendant  was  alive  and  that  the  debt  was  due  and 
unpaid,  the  party  making  the  application  is  required  to  show  some 
equitable  reason  therefor.  A  mere  non-compliance  with  the  rule  of 
the  court  in  this  regard  is  not  a  ground  for  equitable  relief.    Id.,     79 

When  error  may  be  brought. 
Should  the  court  below  refuse  to  grant  relief  when  a  proper  application 
ia  made  to  it,  the  party  aggrieved  may  then  bring  the  case  to  the 
Supreme  Court  to  correct  the  error  of  the  court  below.    But  the  Su- 
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preme  Court  will  not  reverse  a  judgment  entered  by  confession  on  the 
sole  ground  that  no  affidavit  was  filed  showing  that  the  defendant  was 
alive  and  that  the  debt  was  due.     Id.,  79 

Form  of  judgment  upon  a  bastardy  bond. 

Where,  in  debt  upon  a  bastardy  bond  given  to  secure  the  attendance  of 
the  principal  obligor  at  the  circuit  court,  judgment,  upon  the  over- 
ruling of  a  demurrer  to  the  declaration,  was  rendered  for  $600,  the 
penalty  of  the  bond,  to  be  discharged  on  payment  of  $500,  damages 
and  costs;  and  it  was  contended  that  the  judgment  should  have  been 
allowed  to  stand  as  security  for  the  payment  of  $50  per  annum: 
Held,  that,  while,  perhaps,  there  would  have  been  no  objection  to 
this  order,  it  was  not  obligatory  upon  the  court  to  make  it.  The 
bond  was  given,  not  for  the  support  of  the  child,  but  to  secure  the 
appearance  of  the  obligor  at  court.  If  the  order  allowing  the  judg- 
ment of  $600  to  be  satisfied  by  the  payment  of  $500  damages  was  an 
error,  it  was  one  of  which  the  appellants  could  not  complain,  as  it 
was  for  their  benefit.     Erlinger  v.  The  People,  458 

When  payment  of  a  judgment  by  one  taking  an  assignment  amounts  to  a  sat- 
isfaction. 
Where  it  was  agreed  between  a  judgment  debtor,  the  judgment  creditor 
and  a  person,  indebted  to  the  judgment  debtor,  that  the  debtor  of  the 
judgment  debtor  was  to  retain  of  the  amount  owed  by  him  to  the 
judgment  debtor  a  sufficient  sum,  and  see  it  applied  to  the  satisfac- 
tion of  the  judgment;  and  that  the  execution  levied  upon  real  estate 
should  be  returned  and  stayed  for  one  year;  and,  after  the  expiration 
of  the  year,  payment  being  refused  by  the  debtor  of  the  judgment 
debtor  on  the  ground  that  he  had  forgotten  the  agreement  and  had 
paid  the  judgment  debtor  in  full,  it  was  agreed  that  the  judgment 
should  be  assigned  to  the  former  debtor  of  the  judgment  debtor  so  as 
to  retain  a  lien  upon  the  land,  upon  payment  by  him  of  the  amount 
of  the  judgment,  which  was  done:  Held,  that  neither  the  agreement 
of  the  debtor  of  the  judgment  debtor  to  retain  a  sufficient  amount  to 
pay  the  judgment,  etc.;  nor  the  payment  by  him  of  the  amount  of  the 
judgment  as  aforesaid,  operated  as  a  satisfaction  of  the  judgment;  nor 
did  the  withdrawal  of  the  money  by  the  judgment  debtor  from  the 
hands  of  his  debtor  in  violation  of  the  agreement,  in  anywise  affect 
the  judgment  or  the  rights  of  the  assignee,  as  plaintiff  in  execution, 
as  against  junior  judgment  creditors  of  the  judgment  debtor  there- 
after recovering  judgments  against  him,  though  the  judgment  was 
not  so  assigned  till  after  the  recovery  of  such  judgments.  Marshall 
v.  Morse,  321 

Variance  of  decree,  from  pleadings;  clerical  errors  not  fatal. 
Where,  in  a  petition  for  a  mechanic's  lien,  it  was  alleged  that  when  K. 
bought  of  G.,  he  had  notice  of  petitioner's  lien,  and  retained  in  his 
own  hands  $1,700  as  indemnity  against  it;  and  the  finding  of  the  de- 
cree was  that  K.  reserved  of  the  purchase  money  from  him  due  to- 
ll., etc.,  another  defendant,  which  was  assigned  for  error  as  a  vari- 
ance: Held,  that,  it  being  evident  that  the  introduction  of  the  name 
of  R.  instead  of  G.  was  a  mere  clerical  error,  all  the  pleadings  show- 
ing that  K.  purchased  of  G.,  there  was  no  error.    Kidder  v.  Aholtz, 

478 

What  is  admitted  by  a  deeree  pro  confesso. 
A  default  admits  the  truth  of  the  allegations  of  the  bill,  and  nothing 
more.  When  a  bill  contains  no  allegation  that  the  premises  in  ques- 
tion were  not  subject  to  the  homestead  exemption,  a  decree  upon  the 
bill  taken  pro  confesso  is  not  an  admission  that  defendant  had  no 
right  to  insist  upon  such  exemption,  and  does  not  conclude  him 
therefrom.    Silsbe  v.  Lucas,  462 
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Error  in  a  decree  of  foreclosure  to  render  a  personal  decree  against  mort- 
gagor's wife. 
The  only  reason  why  the  wife  of  a  mortgagor,  who  joins  in  the  execu- 
tion of  such  an  instrument,  should  be  made  a  party  to  bill  to  fore- 
close the  same,  is  to  bar  the  equity  of  redemption  in  her  right  of 
dower,  or  to  give  her  the  opportunity,  before  it  is  foreclosed, "to  re- 
deem, and  prevent  its  sale ;  and  it  is  error  to  render  a  money  decree 
against  her  on  the  foreclosure.     Wright  v.  Langley,  381 


Where  a  decree  of  foreclosure  against  husband  and  wife  simply  found  the 
amount  due  the  complainant,  and  decreed  that  the  defendants,  to  and 
for  his  use,  pay  to  the  master  said  sum  with  costs  within  a  certain 
time,  and  that  in  default  thereof  the  said  defendants  be  foreclosed,  and 
then  provided  for  a  sale  of  the  premises:  Held,  that  it  was  not  a 
personal  decree,  and  was  not  therefore,  erroneous.     Id.,  381 

Decrees  "for  defendants,  for  costs,1''  equivalent  to  a  dismissal. 

Where  a  chancery  cause  is  heard  on  bill,  answer,  replication  and  proofs 
and  the  court  decrees  "  for  defendants,  for  costs,"  this  is  in  effect  a 
dismissal  of  the  bill.     Carver  v.  Lasater,  182 

See  Homesteads 


JUDGMENT  LIENS. 

Stay  of  execution  does  not  release  lien  of  judgment  on  real  estate. 
A  stay  of  execution  levied  on  real  estate  may  be  granted  by  the  judg- 
ment creditor  for  any  time  short  of  the  statutory  period  of  limitation 
of  a  judgment  lien,  without  rendering  the  judgment  dormant  or  post- 
poning its  lien  either  upon  the  land  levied  upon  or  other  real  estate 
of  the  judgment  debtor,  to  other  and  junior  judgments.  Marshall  v. 
v.  Moore,  321 

Effect  on  junior  judgment  lien,  of  vacating  an  execution  sale  whereby  a  prior 
judgment  was  satisfied. 
Where  land  is  sold  on  execution  which  is  returned  satisfied,  and  at  a 
subsequent  term  an  order  is  entered  setting  aside  the  sale  on  account 
of  failure  of  title  to  the  land  sold,  thereby  reviving  the  judgment, 
the  lien  of  the  revived  judgment,  as  to  third  parties,  is  prospective 
only,  and  will  not  relate  back  and  overreach  the  lien  of  an  interme- 
diate judgment  in  favor  of  another  party  on  other  land  of  the  same 
judgment  debtor.     McGormick  v.  Wheeler,  114 

Effect  of  vacating  the  sale  as  respects  the  parties  to  the  judgment,  and  as 
respects  third  parties. 
When  an  execution  sale  is  vacated  after  notice  to  the  judgment  debtor, 
on  the  ground  of  failure  of  title  to  the  land  sold,  a  prospective  lien  is 
created.  Whether  it  is  retrospective  or  not  is  not  a  question  that 
could  arise  between  the  judgment  debtor  and  creditor,  as,  between 
them,  it  could  not  make  the  slightest  difference.  The  rights  of  third 
persons  are  not  affected,  because  they  are  not  in  court.  An  order  ex- 
pressly subordinating  their  rights  would  be  a  nullity.    Id.,  114 

Rights  of  third  parties,  how  subordinated. 

If  the  prior  judgment  creditor,  whose  execution  sale  is  thus  on  his  ap- 
plication get  aside,  claims,  on  equitable  grounds,  that  the  rights   of 
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third  persons  should  be  subordinated  to  his  lien,  he  must  proceed  by 
bill  in  chancery,  make  them  parties,  and  give  them  an  opportunity 
to  defend.    A  decree  thus  made  would  bind  all  the  parties.    Id.,     114 

Homestead  not  subject  to  such  lien. 

A  judgment  lien  does  not  attach  to  the  homestead  of  the  judgment 

debtor.      While  it  remains  exempt,  it  is  in  the  same  situation  as 

though  the  judgment  had  never  existed.     Bliss  v.  Clark,  39  111.,  590; 

and  Green  v.  Marks,  25  id.,  221,  followed.    Fishback  v.  Lane,         437 

Owner  may  sell,  etc.,  free  of  the  lien. 

The  owner  of  a  homestead  can,  therefore,  sell  and  convey  or  mortgage 

his  homestead,  and  the  grantee  or  mortgagee  will  take  it  free  from 

the  lien  of  the  former  judgment.     Bliss  v.  Clark,  39  111.,  590,    and 

Green  v.  Marks,  25  id.,  221,  followed.    Id.,  437 

Same. 
Where  actual  possession  is  voluntarily  delivered  by  the  owner  of  a  home- 
stead and  his  wife,  to  the  purchaser  upon  the  foreclosure  of  a  trust 
deed,  executed  thereon  by  the  owner  and  wife,  but  containing  no  stat- 
utory waiver  of  the  homestead,  the  purchaser  will  hold  the  land  dis- 
charged of  the  lien  of  a  prior  judgment  against  the  owner,  except  as 
to  the  surplus  of  its  value  over  $1,000.    Id.,  437 

As  to  the  surplus  in  value  over  $1,000,  the  judgment  debtor  will  be  en- 
titled to  proceed  under  the  statute  to  subject  it  to  his  judgment,  but 
to  the  extent  of  $1,000,  the  purchaser  will  be  entitled  to  protection 
against  the  judgment  by  injunction.    Id.,  437 

See  Purchasers  Bona  Fide. 


JUDICIAL  SALES. 

Not  to  be  vacated  except  upon  notice. 
An  order  vacating  a  sale  under  execution,  in  consequence  of  failure  of 
title  to  the  property  sold,  should  never  be  made  except  upon  notice  to 
the  judgment  debtor.    McGormick  v.  Wheeler,  114 

Objection  to  sufficiency  of  advertisement  of  execution  sale  of  land,  when  and 
by  whom  to  be  taken. 
In  order  to  raise  the  question  as  to  the  sufficiency  of  a  sheriff's  adver- 
tisement of  a  sale  of  land  on  execution,  which  did  not  specify  the 
particular  hour  for  the  sale,  but  merely  gave  notice  that  it  would  take 
place  between  the  hours  of  nine  o'clock,  A.  M.,  and  the  setting  of  the 
sun  on  the  same  day,  the  motion  to  set  aside  the  sale  must  be  made 
by  the  defendant  in  execution,  and  in  apt  time.  The  objection  can- 
not be  taken  collaterally  and  by  third  persons.     Id.,  114 

Execution  sale  of  land  en  masse,  when  set  aside  in  equity. 

It  is  only  on  the  ground  of  fraud,  or  that  some  one  may  have  been  pre- 
judiced by  the  sale  of  lands  en  masse,  that  the  sale  will  be  set  aside 
in  equity,  because  the  lands  were  not  sold  in  separate  parcels.  Ross 
v.  Mead,  5  Gilm.,  171 ;  Gillespie  v.  Smith,  29  111.,  481,  followed.  Pra. 
ther  v.  Hill,  402 

Same. 

Relief  will  not  be  granted  in  equity  against  a  sale  of  land  on  execution 
en  masse,  till  after  application  has  been  made  to  the  court  to  which 
the  execution  was  returnable,  to  set  aside  the  sale.    Id.,  402 
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8ame. 

Relief  will  not  be  granted  in  equity,  except  upon  a  strong  case,  against 
a  forced  sale  of  land,  where  rights  have  been  acquired  under  the  sale 
by  third  persons,  and  where  complainant  has  rested  an  unreasonable 
time  without  an  effort  to  obtain  relief  to  correct  the  fault.  A  delay 
of  three  years  is  unreasonable.  Where  an  application  for  relief  comes 
so  late,  it  should  be  satisfactorily  shown  that  the  party  was  prevented 
from  making  his  application  at  an  earlier  period,  before  a  court  will 
grant  relief.  Noyes  v.  True,  23  111.,  503,  followed,  where  there  was 
a  delay  of  one  year.    Id.,  402 


See  Administration  of  Estates. 


JURISDICTION  OF  CIRCUIT  COURT. 

Not  dependent  on  address  of  petition. 

The  action  of  the  circuit  court,  when  collaterally  called  in  question, 

will  be  referred  either  to  its  general  or  its  statutory  powers,  as  may 

be  necessary  to  sustain  its  jurisdiction,  and  without  reference  to  such 

a  mere  matter  of  form  as  the  address  of  the  petition.     Goudy  v.  Hall, 

313 
Of  administrator' s  petition  to  sell  land,  how  acquired. 
The  jurisdiction  of  the  subject  matter  of  the  petition  of  an  adminis- 
trator, for  leave  to  sell  real  estate  to  pay  debts,  is  acquired  by  filing 
the  petition,  and  jurisdiction  of  the  persons  by  publication  of  the 
notice.    Gibson  v.  Boll,  27  111.,  88,  approved.    Id.,  313 

See  Infancy. 


JURY. 

Their  province  as  respects  the  competency  and  credibility  of  witnesses. 
A  jury  may  and  ought  to  examine  into  and  scrutinize  the  credibility  of 
a  witness,  but  it  is  for  the  court,  and  for  the  court  alone,  to  pronounce 
upon  his  competency;  and  when  a  witness  is  admitted  by  the  court 
as  competent,  no  matter  how  much  interested  the  jury  may  suppose 
him  to  be  in  the  result  of  the  suit,  they  have  no  right  to  reject  his 
testimony.     Wickliffe  v.  Lynch,  209 

An  instruction,  therefore,  that  the  jury  may  weigh  the  credibility  of 
each  witness,  and  that  if  they  find  a  certain  witness  interested  in  the 
ownership  of  the  property  in  controversy,  they  may  exclude  his  evi- 
dence altogether,  is  erroneous.     Id.,  209 

Not  to  construe  the  pleadings. 

It  is  not  within  the  province  of  the  jury  to  put  a  construction  upon  the 
pleadings  in  the  cause.     Wallace  v.  Gurti&>  156 

See  Evidence. 

JUSTICES  OF  THE  PEACE. 

May  take  case  under  advisement  for  a  definite  time. 

While  a  justice  of  the  peace  can  not  take  a  case  under  advisement  in- 
definitely, he  can,  like  any  other  court,  after  the  evidence  and  argu- 
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ments  of  counsel  are  closed,  adjourn  the  case  for  some  fixed  and 
reasonable  time  to  enable  him  to  reflect  upon  the  evidence  or  exam- 
ine the  law,  without  thereby  losing  jurisdiction  of  the  case.  It  is 
merely  necessary  that  the  adjournment  be  for  a  definite  time,  and  be 
announced  in  open  court.  Harrison  v.  Chipp,  25  111.,  575,  579,  ex- 
plained.   Ball  v.  Reber,  483 


LACHES. 

A  bar  to  bill  to  rescind  exchange  of  land  for  fraud. 

The  remedy  by  bill  to  rescind  an  executed  contract  for  the  exchange  of 
land  on  the  ground  of  fraudulent  misrepresentations  must  be  invoked 
with  reasonable  diligence.  A  delay  of  seventeen  months  after  the 
discovery  of  the  fraud  before  filing  the  bill  to  rescind  is  an  unrea- 
sonable delay,  which  a  court  of  chancery  will  not  tolerate.  Oox  v. 
Montgomery,  396 

See  Judicial  Sales. 


LANDLORD  AND  TENANT. 

Destruction  of  premises  by  fire. 

In  the  absence  of  a  stipulation  in  the  lease  to  the  contrary,  a  tenant  is 
bound  to  pay  the  stipulated  rent,  although  the  building  on  the  prem- 
ises is  consumed  by  fire  while  in  his  possession.    Stow  v.  Russell,    18 

Landlord's  lien;  upon  "  crops  growing  or  grown." 
Under  section  8  of  chapter  60  of  the  Revised  Statutes  of  1845  (p.  335),  pro- 
viding that  "  every  landlord  shall  have  a  lien  upon  the  crops,  grow- 
ing or  grown  upon  the  demised  premises  in  any  year,  for  rent  that 
shall  accrue  for  such  year,"  where  a  crop  is  sown  in  the  fall  of  one 
year,  and  matures  and  is  harvested  in  the  summer  of  the  following 
year,  having  grown  partly  in  each  of  the  two  years,  the  rent  of  each 
year  becomes  a  lien  upon  it,  which  the  landlord  may  enforce  by  dis- 
tress.    Miles  v.  James,  399 

Liens;  not  divested  by  sale  on  execution. 
The  levy  and  sale  under  execution  from  justice's  court,  of  wheat  sown 
in  the  fall  and  harvested  the  following  summer,  will  not  affect  the 
landlord's  lien  thereon  for  the  rent  of  the  year  when  sown.    Id.,    399 


LEGAL  TENDER  ACTS. 

Note  payable  "  in  gold." 
A  note  for  a  certain  number  of  dollars  "  in  gold  "  may,  under  the  Legal 
Tender  Acts,  be  discharged  by  payment  in  United  States  treasury 
notes,  and  in  an  action  thereon,  evidence  as  to  the  value  of  gold  com- 
pared with  legal  tender  treasury  notes  is  inadmissible.  Whetstone  v. 
v.  Golley,  328 

LIMITATION     OF  ACTIONS. 

Upon  promissory  notes. 
The  act  of  February  10,  1849,  created  a  new  bar  of  five  years  to  an  action 
upon  a  promissory  note.    The  act  of  November  5,  1849,  repealed,  as  to 
Vol.  XXXVI.  —  31 
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causes  of  action  thereafter  to  accrue,  the  act  of  February,  1849,  and 
made  sixteen  years  the  bar.  The  act  of  February  17,  1851,  did  noj 
repeal  the  act  of  November,  1849,  or  affect  it  in  any  way  whatever  as 
to  causes  of  action  arising  after  its  passage.  Under  the  act  of  Novem- 
ber, 1849,  a  promissory  note  given  since  its  passage,  whether  within 
or  without  the  state,  is  only  barred  by  the  lapse  of  sixteen  years.  BaU 
lenger  v.  McKee,  255 

MARRIED  WOMEN. 

Earnings  belong  to  husband. 
The  earnings  of  a  married  woman  are  not  embraced  in  the  act  of  1861 
(Sess.  Laws,  143),  to  protect  married  women  in  their  separate  prop- 
erty. That  act  applies  only  to  property  real  and  personal,  and  the 
rents,  issues,  increase  and  profits  thereof;  but  not  to  her  earnings, 
which  belong  to  her  husband,  who  alone  is  entitled  to  them.  They 
are  therefore  subject  to  garnishment  by  his  creditors.     Bear  v.  Hays, 

280 

MAXIM. 
De  minimis,  etc. 

In  this  case  the  same  verdict  for  $1.65  having  been  found  by  two  juries, 
it  was  considered  that  the  maxim,  de  minimis  non  curat  lex,  might 
well  be  applied.    Fisher  v.  Haggerty,  128 


MECHANIC'S  LIEN. 

Description  of  the  premises  in  contract  for  furnishing  materials. 
Where  the  evidence  shows  that  the  materials  for  which  a  lien  is  claimed 
were  contracted  for  for  the  purpose  of  being  used  in  a  building  in 
process  of  erection  on  the  land  sought  to  be  subjected  to  a  lien,  and 
were  so  used,  that  will  suffice,  although  the  contract  for  such  materi- 
als did  not  describe  the  lot  of  ground  upon  which  they  were  to  be 
placed.    Power  v.  McGord,  214 

Evidence  afforded  by  the  use  of  the  materials  in   the  building  in  contro- 


Anri  the  fact  that  materials  contracted  for,  and  for  which  a  hen  is  claimed, 
were  U3ed  in  the  construction  of  the  building  on  the  premises  in  con- 
troversy, is  evidence  that  they  were  furnished  to  be  used  on  the  prem- 
ises, unless  it  otherwise  appears  that  they  were  contracted  for  to  be 
placed  upon  different  land.    Power  v.  McGord,  214 ;  Martin  v.  Eversal, 

222 

Decree  should  ascertain  the  rights  of  all  the  claimants  before  ordering  a  sale. 
Where,  in  a  proceeding  to  enforce  a  mechanic's  lien,  a  number  of  per- 
sons claiming  similar  liens  on  the  same  property  are  made  parties  to 
the  suit,  and  others  file  bills  of  interpleader,  claiming  liens  for  labor 
or  materials,  the  court,  on  the  trial,  must  ascertain  the  sum  due  to 
each  claimant,  and  then  render  a  decree  declaring  their  several  rights, 
and  directing  a  sale  of  the  property,  if  payment  is  not  made  by  the 
day  fixed  in  the  decree,  to  satisfy  the  sums  due  to  the  several  claim- 
ants, and  the  application  of  its  proceeds  to  the  claimants,  where  no 
one  has  a  priority,  in  proportion  to  the  amount  found  due  to  each,  is 
not  sufficient  to  pay  all  their  claims  in  full.  And,  in  such  case,  a  de- 
cree failing  to  dispose  of  the  claims  of  all  the  parties  before  the  court, 
and  ordering  a  sale  of  the  property,  without  ascertaining  all  their 
rights,  is  erroneous.    Power  v.  McGord,  214 
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Same. 

Where,  in  a  proceeding  to  enforce  a  mechanic's  lien,  a  number  of  per- 
sons claiming  similar  liens  on  the  same  property  are  made  parties  to 
the  suit,  and  a  bill  of  interpleader  is  filed  by  some  of  the  parties 
claiming  a  lien  for  labor  and  materials,  and  there  are  a  verdict  and  a 
judgment  upon  the  bill  of  interpleader  for  a  certain  sum,  but  without 
ordering  a  sale  of  the  property,  the  omission  of  an  order  of  sale  is 
not  error,  as  the  order  should  stop  at  that  point,  until  all  the  other 
claims  in  the  case  are  determined,  when  one  decree  should  be  ren- 
dered in  the  case,  declaring  the  rights  of  all  the  parties,  ordering 
payment  to  be  made  by  a  day  fixed  by  the  decree,  and  providing  for 
a  sale  in  default  of  such  payment.     Martin  v.  Ever  sal,  222 

Manner  of  ascertaining  the  separate  claims;  jury. 

It  is,  perhaps,  the  better  practice  to  impanel  a  jury  to  pass  upon  and 
find  the  amount  due  to  each  claimant,  as  though  there  were  separate 
proceedings.  But  where  there  are  but  few  parties,  and  the  claims  are 
not  complicated,  there  is  no  objection  to  submitting  the  whole  case  to 
the  same  jury.    Power  v.  McGord.  214 

Preserving  the  evidence. 

Although  proceedings  for  the  enforcement  of  a  mechanic's  lien  are  in 
the  main  of  a  chancery  character,  yet  the  practice  has  never  obtained 
of  preserving  the  evidence  in  the  record  as  a  necessary  support  of 
the  decree,  and  the  party  complaining  of  the  verdict  must  preserve 
the  evidence  in  the  record,  otherwise  it  will  be  presumed  the  finding 
is  correct.    Kidder  v.  Aholtz,  478 

What  estate  to  be  sold. 

In  proceedings  to  enforce  a  mechanic's  lien,  the  court  generally  may,  if 
it  sees  proper,  direct  the  sale  of  the  estate  of  all  parties  having  an 
interest  in  the  premises ;  but  it  is  not  obliged  to  do  so,  and  the  better 
practice  is,  not  to  do  so,  if  the  objects  of  the  statute  can  be  obtained 
by  decreeing  a  sale  of  the  interest  of  those  parties  only,  against 
whose  interest  the  lien  equitably  attaches.    Id.,  478 

Same. 
Where  I.  sold  (without  conveying)  a  tract  of  land  to  G.,  and  G.  sold  to 
R.,  and  R.  sold  to  McK.,  under  a  contract  with  whom  plaintiff  built 
the  house  for  which  a  lien  is  claimed ;  and  McK.  forfeited  his  con- 
tract to  R.,  and  R.  forfeited  his  contract  to  G.,  who  sold  to  K.,  who 
reserved  from  the  purchase  money  a  sum  sufficient  to  indemnify  him- 
self against  a  lien  claimed  by  plaintiff:  Meld,  that  K.  could  not  ob- 
ject to  a  decree  establishing  a  lien  and  directing  a  sale  for  its  en- 
forcement, of  the  interest  acquired  by  him  in  the  land.    Id.,  478 


MORTGAGE. 

How  revived  after  having  been  discharged. 

An  instrument  under  seal  is  required  to  create  a  mortgage  conveying  the 
legal  title,  and,  after  such  a  mortgage  is,  in  contemplation  of  law, 
discharged,  it  would  seem  to  be  necessary  to  observe  the  same  for- 
malities in  reviving  it,  as  were  requisite  to  give  it  validity  in  the  first 
instance.    Peckham  v.  Haddock,  88 

To  secure  a  bond,  the  validity  of  which  was  to  depend  on  the  performance  of 
a  condition  precedent. 

Where  a  person  was  indebted  to  a  bank  in  a  certain  sum ;  and,  the  bank 


572  INDEX. 


becoming  insolvent,  a  compromise  was  entered  into  between  its  re- 
ceivers  and  said  debtor,  whereby  th'e  debtor  was  to  be  released  in  con- 
sideration  of  bis  securing  the  prompt  payment  of  one-half  the  debt 
which  was  done  by  the  debtor's  executing  his  bond,  secured  by  mort 
gage  on  real  estate,  and  conditioned  for  the  payment  of  $500  cash 
and  the  balance  in  five  equal  annual  payments,  with  a  proviso  there 
under  written,  that  if  the  receivers  should  not  obtain  the  ratification 
of  said  compromise  by  a  certain  court,  said  bond  should  be  void ; 
and  the  agreement  ratified  by  the  court,  as  recited  in  the  order  con- 
firming it  was,  that  the  said  balance  was  to  be  paid  in  three  equal  an- 
nual payments:  Held,  on  a  bill  filed  to  foreclose  the  mortgage,  that 
it  was  incumbent  on  the  complainants  to  aver  and  prove  a  full  com- 
pliance on  their  part,  by  showing  that  the  ratification  on  which  the 
validity  of  the  mortgage  depended  was  obtained ;  and  that,  the  terras 
of  the  compromise  agreed  upon  not  having  been  ratified  by  the  court, 
the  bill  could  not  be  maintained.    Iglehari  v.  Bierce,  133 

Instrument  to  revive  a  mortgage,  construed  to  he  an  equitable  mortgage. 
But  although  an  instrument  may  not  operate  as  a  revival  of  a  mortgage, 
at  law,  it  does  not  follow  that  it  should  not  operate  as  an  agreement 
to  charge  the  lands  as  an  equitable  mortgage.    Peckham  v.  Haddock, 

38 

Where,  therefore,  Hickox  made  three  promissory  notes  payable  to  Had- 
dock or  order,  in  one,  two  and  three  years  after  date,  respectively, 
and  executed  a  mortgage  upon  certain  premises  to  secure  their  pay- 
ment; and  afterwards  the  equity  of  redemption  became  vested  in 
Speer,  who  paid  and  took  up  the  first  note,  Haddock  receipting  its 
payment  on  the  back  thereof;  and  subsequently  Speer  applied  to 
Thompson  for  a  loan  of  money,  and  by  an  agreement  between  Speer, 
Haddock  and  Thompson,  the  receipt  of  payment  upon  the  note  was 
erased,  and  it  was  endorsed  to  Thompson,  and  the  following  agree- 
ment having  been  written  upon  its  back,  it  was  delivered  to  Thomp- 
son, and  the  money  applied  for  advanced: 

"Received  of  Arch' d  Thompson,  as  purchaser  and  assignee,  the 
full  amount  of  the  within  note,  and  interest  from  date  (the  interest 
to  10th  May  on  the  other  two  notes  being  paid  by  I.  Speer  as  above), 
and  in  consideration  of  said  purchase  payment,  I  hereby  sell,  assign 
and  tranfer  the  within  note  to  said  Thompson,  with  all  interest  ac- 
crued or  to  accrue,  including  the  incident,  security,  by  trust  deed  or 
mortgage,  of  Hickox,  the  maker.  But  it  is  understood  that  said 
Thompson  is  not  to  proceed  thereon  until  I  shall  have  had  time  and 
opportunity  to  collect  my  said  two  next  notes  included  in  same  secu- 
rity by  deed  or  mortgage.  It  being  understood  that  I.  Speer,  as- 
signee of  Hickox  (who  also  undersigns),  is  to  have  three  years  from 
date  to  pay  this  note,  by  his  allowing  or  paying  ten  per  cent,  interest 
on  the  advance  purchase-money  (amount  on  10th  May  last,  $6,625; 
one  and  a  half  months  more  to  25th  June,  is  $46.87,  $6,671.87),  so  ad- 
vanced in  purchase  of  this  note  by  said  Thompson.  Chicago,  June 
24,  1856.  Benj.  F.  Haddock." 

"And  said  Speer  hereby  agrees  to  pay  the  within  note,  and  interest 
accrued,  besides  ten  per  cent,  hereafter,  as  above.  Chicago,  June  24, 
1856.  Isaac  Speer." 

Held,  that,  inasmuch  as  the  language  employed,  when  read  in  the 
light  of  surrounding  circumstances,  clearly  expressed  an  intention 
to  charge  the  land  with  the  payment  of  the  money,  although  the 
agreement  might  not  operate  as  a  revivor  of  the  mortgage  at  law,  yet 
the  intention  of  the  parties  would  be  effectuated  by  enforcing  it  as 
an  equitable  mortgage.  Id.,  38 
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Equitable  mortgage;  by  advancing  money,  as  a  judgment  creditor,  to  redeem 
from  a  -prior  execution  sale. 
Where  a  judgment  debtor  confesses  a  judgment  in  favor  of  a  third  party 
solely  to  enable  him,  as  a  judgment  creditor,  to  redeem  from  an  ex- 
ecution sale  of  land,  owned  by  the  judgment  debtor,  under  a  prior 
judgment,  such  redemption  to  be  made  for  the  benefit  of  the  judg- 
ment debtor;  and  the  judgment  debtor  failing  to  furnish  the  money 
for  the  purpose,  the  other"  party  advances  his  own  money,  takes  an 
assignment  of  the  certificate  of  purchase,  and  obtains  a  sheriff's 
deed,  he  cannot  be  deprived  of  the  title  thus  obtained,  at  the  suit  of 
one  claiming  under  the  judgment  debtor,  until  the  money  paid  by 
him  is  refunded.  Although  the  party  in  whose  favor  the  judgment 
was  confessed  was  to  redeem  with  the  judgment  confessed  for  that 
purpose,  the  assignment  to  him  of  the  certificate  of  purchase,  instead 
of  taking  a  certificate  of  redemption,  results  practically  in  the  same 
end,  and  does  not  change  the  rights  of  the  parties.  Walden  v.  Grid- 
ley,  523 

By  absolute  deed. 
A  deed  absolute  in  form,  executed  as  security  for  any  sums  the  grantee 
may  pay  upon  certain  debts  verbally  agreed  by  him  to  be  paid  for 
the  grantor,  operates  in  equity  as  a  mortgage,  and  is  a  lien  upon  the 
lands  thereby  conveyed  for  all  payments  made  under  the  agreement, 
but  not  for  any  unpaid  balance  of  the  debts  so  agreed  to  be  paid, 
even  though  such  unpaid  balance  may  have  been  allowed  as  a  claim 
against  the  estate  of  the  grantee.  Should  the  grantee's  administrator 
pay  the  balance  of  such  debts  allowed  against  the  estate,  then  the 
lien  against  the  land  would  be  complete  in  his  favor  to  the  extent  of 
such  balance  also.    Roberts  v.  Richards,  339 

The  grantee's  administrator  cannot  claim  a  lien  on  the  land  for  indebt 
edness  accruing  to  him  after  the  grantor's  death,  outside  of  such 
agreement.     Id.,  339 

Same:  Subrogation  of  creditors. 
Where  land  is  conveyed  by  absolute  deed  as  security  for  any  sums  the 
grantee,  may  pay  upon  certain  debts  verbally  agreed  by  him  to  be 
paid  for  the  grantor,  and  the  grantee  pays  a  part  only,  and  the  residue 
is  allowed  against  his  estate,  but  not  paid  by  the  administrator;  upon 
the  allowance  of  such  residue  against  his  estate,  the  land  becomes  a 
trust  fund  charged  with  its  payment,  and  the  creditors  owning  the 
claims  so  allowed  have  the  right,  as  equitable  beneficiaries  of  the  trust 
fund,  to  have  it  applied  to  the  discharge  of  their  claims,  by  being  sub- 
rogated to  the  rights  of  the  administrator.     Id.,  339 

Same:    Redemption. 

But  the  conveyance  in  such  case  being  in  legal  effect  but  a  mortgage,  the 
grantor,  or  the  person  to  whom  he  has  subsequently  conveyed  the 
land,  and  who  succeeds  to  all  his  rights,  has  a  legal  right  to  discharge 
the  lien  by  paying  the  debts  and  refunding  to  the  administrator  the 
amount  advanced,  with  interest.     Id.,  339 


Purchase  and 

Where  the  papers,  on  their  face,  show  a  purchase  and  resale  of  land,  it 
is  necessary,  in  order  to  change  the  effect  of  the  transaction  to  that 
of  a  mortgage,  that  the  evidence  afforded  on  the  face  of  the  papers 
should  be  overcome  by  testimony  showing  that  it  was  not  designed 
to  be  a  sale.  Testimony  loose  and  indefinite  in  its  character,  and  at 
most  only  creating  a  doubt  as  to  the  true  character  of  the  transaction, 
will  not  suffice.  Silsbe  v.  Lucas.  462 
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Same. 

Where  land  belonging  to  L.  was  sold  under  a  decree  of  foreclosure,  and 
before  the  expiration  of  the  time  of  redemption,  S.,  at  L.'s  request, 
paid  the  sum  necessary  10  redeem,  purchased  the  certificate  of  pur- 
chase,  and  received  a  master's  deed  tor  the  land ;  and  S.  executed  to 
L.  a  bond  to  convey  said  land  back  to  L.,  together  with  other  land 
which  L.  had  conveyed  to  him,  as  part  of  the  same  transaction,  upon 
payment  by  L.  in  two  years,  of  the  sum  paid  by  S.  for  the  certificate 
of  purchase,  for  which  sum  L.  gave  S.  his  note:  Held,  that  this  did 
not  constitute  the  transaction  a  loan  secured  by  mortgage,  but  that  it 
was  a  purchase  and  resale,  the  money  advanced  for  the  certificate  of 
purchase  being  purchase  money,  and  not  a  loan.    Id.,  462 

Authority  by  one  joint  owner  to  another  holding  the  title,  to  sell,  is  not  a  mort- 
gage. 
Where  M.  &  W.  entered  into  an  agreement  to  purchase  government  lands, 
sell  them  on  speculation,  amfdivide  the  profits,  and  for  the  purpose 
of  raising  a  capital,  bills  were  drawn  by  the  parties  and  negotiated, 
and  lands  entered  therewith  in  M.'s  name,  each  of  the  parties  being 
equally  interested  therein,  and  equally  liable  for  the  money  raised 
for  their  purchase;  and  subsequently,  the  bills  being  unpaid,  M.  con- 
veyed the  lands  to  W.,  who  was  to  pay  all  the  bills,  authorizing  him, 
in  a  separate  agreement,  if  he  could  sell  the  lands  within  sixty  days, 
so  as  to  pay  M.  $1,000  profit  over  and  above  all  expenses,  including 
said  bills,  to  do  so ;  but  if  not  sold  within  sixty  days,  the  lands  to  be 
held  by  W.  on  joint  account,  and  be  disposed  of  as  they  might  after- 
wards agree,  the  agreement  containing  this  authority  being  recorded 
Held,  that  this  transaction  was  neither  in  form  nor  by  operation  oi 
law  a  mortgage  to  M.  to  secure  the  payment  to  him  of  $1,000,  nor 
sale  by  M.  to  W.,  but  was  simply  a  license  or  power  for  W.  to  sel 
M.'s  interest  upon  the  terms  and  within  the  time  specified,  and  if  not 
thus  sold  the  power  ceased ;  and  that  after  executing  the  agreemen 
M.  retained  the  same  interest  in  the  lands  that  he  previously  held. 
Mixv.  White,  484 

Mortgagor  must  pay  the  taxes;  decree  for. 

Where  the  mortgagor  remains  in  possession  of  the  premises,  it  is  his 

duty  to  pay  all  taxes  which  accrue  thereon ;  and,  if  he  fail  to  do  so,  the 

mortgagee  has  a  right  to  advance  them,  and  look  to  the  mortgagor  to 

refund  the  money.     Wright  v.  Langley,  38" 

Taxes  so  paid  by  the  mortgagee  may  properly  be  included  in  the  decree 
of  foreclosure.     Id.,  381 

Chattel  mortgages :    May  be  foreclosed  in  equity. 

When  there  are  successive  liens  and  incumbrances  upon  mortgaged 
property  considerable  in  amount,  a  bill  in  equity  may  be  maintained 
to  foreclose  a  chattel  mortgage  thereon,  adjust  the  rights  of  the 
parties,  and  have  the  property  sold  and  the  fund  distributed ; 2  but  if 
the  amount  is  small,  and  there  are  no  adverse  claims  or  other  mort- 
gages or  liens,  it  seems  that  such  a  bill  cannot  be  sustained,  as,  in 
such  case,  the  remedy  by  notice  and  sale  of  the  property  is  sufficient. 
Dupuy  v.  Gibson,  197 

Effect  of  taking  subsequent  mortgage  with  notice,  on  chattel  on  mortgagee's 
land. 
Where  a  chattel  mortgage  was  executed  upon  a  portable  steam  sawmill 
situated  upon  the  mortgagee's  land ;  and  subsequently  another  party 
took  a  chattel  mortgage  upon  the  same  mill  with  full  notice  of  the 
prior  mortgagee's  equities,  all  parties  treating  such  prior  mortgage 
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as  a  prior  lien:  Held,  that  such  subsequent  mortgage  was  post- 
poned to  the  prior  one;  and  the  objection  that  the  prior  mortgagee 
did  not  take  the  mill  into  his  possession  upon  the  maturity  of  his 
debt  was  answered  by  the  fact  that  it  was  upon  his  own  land,  and 
therefore  in  his  possession.    Smalley  v.  Ellet,  500 


MUNINCIPAL  CORPORATIONS. 

What  is  a  sufficient  record  of  a  town  ordinance. 
A  town  ordinance,  printed  and  pasted  in  the  record  book  of  town  ordi- 
nances of  the  town,  is  sufficiently  recorded  under  the  statute;  and  it 
is  not  necessary  that  it  be  recorded  in  manuscript,  to  be  admissible  in 
evidence.    Ewbanks  v.  Town  of  Ashley,  177 

Town  ordinances,  how  proved. 
Under  the  26th  section  of  the  charter  (Priv.  Laws  1849,  128)  of  the  town 
of  Jacksonville,  declaring  that  any  ordinance  of  said  town  shall  be 
sufficiently  proved  in  any  court,  among  other  ways,  by  producing  a 
printed  copy  thereof,  taken  from  the  newspaper  in  which  by  said  sec- 
tion it  is  required  to  be  published,  provided,  the  same  purports  to  have 
been  done  by  authority  of  the  corporation,  where  the  printed  copy 
read  in  evidence  from  the  newspaper  had  the  caption,  "  Published  by 
authority  of  the  corporation, M  and  the  ordinance  purported  to  have 
been  signed  by  the  president  of  the  board  and  countersigned  by  the 
clerk :  Held,  that  this  fulfilled  the  requirements  of  the  statute",  and 
rendered  it  admissible  in  evidence  under  the  charter.  Block  v.  lown 
of  Jacksonville,  301 

Ordinance  against  nuisances. 
Under  an  ordinance  declaring  that  "  if  any  person  shall  place,  or  allow  to 
remain,  wood  in  quantities  over  ten  cords,  or  shall  keep  any  butcher" 
shop  in  a  manner  deleterious  to  the  health  of  the  people  of  the  town, 
*  *  or  offensive  to  them  in  their  business  avocations,  or  of  any  pri- 
vate family  within  the  corporate  limits  of  the  town,  *  *  the  same 
is  hereby  declared  a  nuisance,"  etc.,  to  render  wood  placed  within 
the  corporate  limits  a  nuisance,  it  must  appear  that  it  is  so  placed  as 
to  injure  or  annoy  inhabitants  of  the  town;  and  the  ordinance  can- 
not be  presumed  to  have  been  intended  to  prevent  the  citizens  from 
placing  more  than  ten  cords  of  wood  on  their  own  premises,  or  in 
their  own  woodhouscs,  where  it  could  not  injure  or  in  any  degree 
annoy  or  discommode  other  persons.    Ewbanks  v.  Town  of  Ashley,    177 

Sale  of  spirituous  liquors  within  town  of  Jacksonville. 

The  corporate  authorities  of  the  town  of  Jacksonville  have  authority 
under  their  charter  to  declare  the  sale  of  intoxicating  drinks  within 
the  limits  of  the  town,  a  nuisance  (Goddard  v.  Town  of  Jacksonville, 
15  111.,  588,  and  other  cases,  followed).    Block  v.  Town  of  Jacksonville, 

301 

Concurrent  jurisdiction  over  offenses  under  city  charter  of  city  of  Belleville 
and  the  general  law. 
Section  21  of  article  5  of  the  charter  of  the  city  of  Springfield,  approved 
February  3,  1840  (Sess.  Laws,  1839-40,  p.  6),  and  adopted  by  the  then 
town  of  Belleville,  as  its  city  charter  in  1850,  empowered  the  city  coun- 
cil to  tax,  restrain,  prohibit  and  suppress  tippling  houses  and  dram 
shops,  gaminghouses,  bawdy  and  other  disorderly  houses;  and  sec- 
tion 35  gave  the  city  council  exclusive  power  by  ordinance  to  license, 
regulate  and  suppress  and  restrain  billiard  tables,  and  from  one  to 
twenty  pin  alleys,  and  every  other  description  of  gaming  and  gam- 
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bling;  under  which  power  the  city,  on  the  26th  of  August,  1851,  adopt- 
ed an  ordinance  prohibiting  the  keeping  of  gaming  tables,  etc.,  at 
which  any  game  of  chance  should  be  played  for  money,  etc.,  and  the 
playing  of  games  of  chance  for  money,  etc.  Section  4  of  article  5  of 
the  new  charter  of  the  city  of  Belleville,  granted  February  8,  1859, 
authorized  the  city  council  to  license,  tax  and  regulate  billiard  tables, 
ten  pin  ajleyeys  and  ball  alls,  to  suppress  and  restrain  disorderly 
houses,  tippling  shops,  bawdy  houses,  gaming  and  gambling  houses, 
lotteries  and  all  fraudulent  devices  and  practices,  and  all  playing  of 
cards,  dice  and  other  games  of  chance,  with  or  without  betting,  and 
to  authorize  the  destruction  of  gaming  instruments;  and  section  28 
provided  that  nothing  in  this  act  should  deprive  the  city  council 
of  any  authority  theretofore  conferred  by  the  act  incorporating  the 
city,  except  so  far  as  expressly  modified  or  repealed.  Defendant  was 
convicted  under  section  130  of  the  criminal  code  (Rev.  Stat.,  1845,  p. 
174),  for  playing  at  cards  for  money:  Held,  that  section  4  of  article  5 
of  the  new  charter,  from  which  the  word  "  exclusive  "  was  omitted, 
did  not  give  the  city  exclusive  jurisdiction  over  the  subject  of  gaming. 
The  city  had  power  under  that  section  to  restrain  gaming,  playing  at 
cards,  etc.,  but  this  did  not  repeal  the  general  law  on  th  e  same  sub- 
ject. The  jurisdiction  under  the  charter  and  the  general  law  was  con- 
current, and  a  judgment  in  a  prosecution  under  the  ordinance  would 
bar  a  recovery  by  the  state  for  the  same  cause ;  but  the  city  authori- 
ties not  having  acted  under  the  power  granted,  the  conviction  under 
the  general  law  was  proper.    Berry  v.  the  People,  423 

Effect  of  license  by  city  in  case  of  concurrent  jurisdiction. 

It  seems,  that  if  a  license  be  granted  by  the  city  authorities  to  do  things 

over  which  the  city  has  concurrent  jurisdiction  with  the  general  law, 

and  they  are  done  under  the  license,  the  party  doing  them  cannot  be 

convicted  therefor  under  the  state  law.    Id.,  423 


NEGLIGENCE. 

Rule  concerning  contributory  negligence. 
Negligence  is  relative;  and  a  plaintiff,  although  guilty  of  negligence 
which  may  have  contributed  to  the  injury  complained  of,  may  hold 
the  defendant  liable,  if  he  has  been  guilty  of  a  higher  degree  of  negli- 
gence, amounting  to  willful  injury.  The  fact  that  a  plaintiff  is 
guilty  of  slight  negligence  does  not  absolve  the  defendant  from  the 
use  of  care,  and  all  reasonable  efforts  to  avoid  the  injury, -nor  license 
him  wantonly  or  willfully  to  destroy  plaintiff's  property.  St.  Louisy 
A.  &  T.  H.  It.  R.  Go.  v.  Todd,  409 

Injury  to  stock  on  an  unfenced  railroad. 
The  failure  of  a  railroad  company  to  perform  the  statutory  duty  of  fenc- 
ing its  road  is  negligence.  The  turning,  by  their  owner,  of  horses 
with  blind  bridles  on,  into  a  field  through  which  an  unfenced  rail- 
road passes,  is,  also,  negligence.  Although  the  owner  has  the  right 
to  turn  his  horses  into  the  field,  in  doing  so  he  should  not  blind  them, 
so  as  to  render  them  incapable  of  avoiding  the  danger.  In  such  case, 
the  questions  whether  the  owner  of  the  horses  was  guilty  of  the  greater 
negligence,  or  whether  the  company,  being  in  default  by  not  fencing, 
neglected  to  use  every  reasonable  means  within  its  power  to  avoid  the 
injury,  which  would  be  gross  carelessness  amounting  to  willful  negli- 
gence, are  for  the  jury;  and  an  instruction  that  u  If  negligence  on  the 
part  of  the  plaintiff  was  proved,  then  the  railroad  company  was  only 
liable  for  gross  negligence,  which  implies  willful  injury,"  fairly  pre- 
sents these  questions,  and  is  correct.     Id.,  409 
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NEW  TRIAL. 

Motions  for  new  trial  and  in  arrest  in,  of  judgment,  distinction  between,  and 
order  in  moving. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  are  wholly  different 
in  their  nature,  the  one  being  based  upon  facts  and  rulings  of  the 
court,  and  the  other  on  the  record.  If  the  record  be  bad,  no  judg- 
ment will  be  entered  on  it,  and  a  motion  for  a  new  trial  would  be  un- 
necessary. Usually  the  motion  in  arrest  follows  the  overruling  of  a 
motion  for  a  new  trial.  If  the  latter  motion  be  allowed,  the  first  is 
unnecessary  and  absurd.  It  is  not  the  correct  practice  to  enter  both 
motions  at  the  same  *,ime.     Wallace  v.  Gurtiss,  156 

Verdict  against  the  evidence. 
Where  the  evidence  heard  in  the  court  below  is  conflicting  and  contra- 
dictory, and  there  is  evidence  to  support  the  verdict,  and  there  are  no 
improper  rulings,  the  appellate  court  will  not  disturb  the  verdict  or 
finding  in  the  court  below,  on  the  facts  alone,  unless  such  verdict  or 
finding  is  manifestly  against  the  weight  of  the  evidence.  French  v. 
Lowry,  19  111.,  158;  Bush  v.  Kindred,  20  id..  93;  Carpenter  v.  A.mbro- 
son.  id.,  170;  Goodell  v.  Woodruff,  id.,  191  Tolman  v.  Mace,  472. 
Chicago  &  E.  I.  B.  R.  Go.  v.  Northern  III.  Goal  andiron  Co.,  60 

Surprise. 

Where  an  affidavit  for  a  new  trial  in  an  action  of  ejectment  stated  that 
the  party  had  within  the  last  five  months  examined  the  record  of 
deeds,  in  tiie  county  where  the  land  was  situated,  and  ascertained 
that  the  record  of  a  power  of  attorney  authorizing  the  conveyance 
under  which  the  opposite  party  claimed,  failed  to  show  anything  in- 
dicating a  notarial  seal  appearing  in  the  notary's  certificate,  that  be- 
ing a  material  fact:  that  he  had  reason  to  believe  that  the  letters  "  L, 
S.  appearing  upon  the  certified  copy  of  the  record  given  in  evidence 
by  his  adversary  had  been  affixed  to  the  copy  of  the  certificate  fur- 
nished by  the  clerk,  after  it  had  b*een  given  by  that  officer  to  the  op- 
posite party;  that  he  anticipated  the  production  of  no  such  certifi- 
cate, and  was  taken  by  surprise  when  it  was  produced  at  the  trial  in 
another  county,  and  in  consequence  had  subpoenaed  no  witness  to 
prove  the  facts  as  they  existed,  and  that  he  could  prove  by  the  clerk 
and  his  deputy  that  tnere  was  nothing  appearing  upon  the  record  to 
indicate  that  a  seal  had  ever  been  affixed  to  the  notary's  certificate ; 
Held,  that,  the  affidavit  clearly  showing  that  the  party  had  been  taken 
by  surprise  on  the  trial,  that  he  had  been  vigilant  and  had  used  every 
reasonable  precaution  and  effort  to  be  prepared  for  trial,  and  had 
been  guilty  of  no  laches,  the  court  erred  in  refusing  a  new  trial. 
Rolbrook  v.  Nichol,  161 

Setting  aside  judgment  by  default  in  ejectment,  and  granting  a  new  trial. 
Where  a  plaintiff  in  ejectment  recovered  judgment  by  default  on  March 
21,  1860,  and  on  March  21,  1861,  the  defendant  moved  to  set  aside  the 
judgment,  which  motion  was  allowed,  and  so  minuted  on  the  judge's 
docket,  on  March  26,  1861,  but  the  order  was  not  entered  of  record, 
and  the  costs  were  not  paid  till  May  7,  1861,  after  the  close  of  the 
term;  and  at  the  March  term,  1864,  the  order  of  the  March  term,  1861, 
wab  directed  to  be  entered  nunc  pro  tunc:  Held,  \h&t,  considering 
the  cause  as  if  the  order  noted  on  the  judge's  docket,  March  26,  1861, 
had  been  properly  entered  of  record  on  that  day,  such  order,  not  hav- 
ing been  made  until  after  a  term  had  intervened,  was,  so  far  as  it  de- 
pended on  the  common  law  powers  of  the  court,  a  nullity;  and  that, 
under  the  30th  and  31st  sections  of  the  ejectment  act  (Rev.  Stat.  1845, 
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208),  conferring  authority  upon  the  court  (within  a  certain  time  after 
the  entry  of  judgment),  "  upon  the  payment  of  all  costs,"  to  vacate 
the  judgment  and  grant  a  new  trial,  the  order  of  March  26,  1861,  va- 
cating the  judgment  being  absolute,  going  into  effect,  if  at  all,  in- 
8tanter,  and  the  costs  not  having  been  paid  till  after  the  expiration  of 
the  term,  said  order  was  made  without  jurisdiction  and  was  invalid. 
The  payment  of  costs  is,  under  the  statute,  a  condition  precedent  to 
the  granting  of  an  absolute  order  vacating  a  default  and  granting  a 
new  trial  of  an  action  of  ejectment.    Oetgen  v.  Ross,  335 


NOTARY  PUBLIC. 

Of  another  state,  not  presumed  to  be  authorized  to  administer  oaths. 
The  power  to  administer  oaths  is  not  one  of  the  incidents  of  the  office 
of  notary  public  under  the  general  law  merchant.  Where  the  power 
is  annexed  to  the  office,  it  is  so  by  virtue  of  positive  enactment,  and 
its  existence  in  a  notary  of  another  state  cannot  be  presumed  in  the 
absence  of  all  proof  or  ground  for  presumotion.    Keefer  v.  Mason, 

40ft 

NOTICE. 
See  Attorneys;  Possession;  Purchasers  bona  Jide;  Records. 

NUISANCES. 
See  Municipal  Corporations. 


ORDINANCES. 
See  Municipal  Corporations. 

PARTIES  IN  CHANCERY. 

To  bill  by  receiver  of  an  insolvent  bank  to  foreclose  mortgage  to  himself  as  re- 
ceiver. 
Where  a  banking  corporation  has  been  declared  insolvent  by  the  judg- 
ment of  a  court  of  competent  jurisdiction,  and  all  its  assets  vested  in 
a  receiver,  such  corporation  is  not  a  necessary  party  to  a  bill  to  fore- 
close a  mortgage  executed  by  a  debtor  of  the  corporation  to  the  re- 
ceiver as  such,  to  secure  a  debt  originally  due  from  him  to  such  cor- 
poration, and  which  has  become  vested  in  such  receiver.  The  bank 
being  insolvent,  and  all  its  property  passed  to  the  receiver,  the  prima 
facie'  intendment  is,  that  it  has  no  property  or  interest  in  jeopardy. 
Iglehart  v.  Bierce,  133 

Foreclosure  bill  maintainable  by  equitable  assignee  in  his  own  name. 
Where  a  bond  and  mortgage  are  executed  to  a  receiver  of  an  insolvent 
bank,  and  a  successor  is  appointed  by  an  order  which  vests  in  the 
successor  all  the  property  and  assets  of  the  bank  in  the  hands  of  the 
original  receiver ;  though  at  law  such  successor  might  not  be  able  to 
maintain  a  suit  in  his  own  name,  but  must  sue  in  the  name  of  the 
original  receiver  for  his  use,  as  successor,  yet,  being  an  equitable 
assignee,  he  may  in  equity  maintain  a  bill  to  foreclose  the  mortgage 


INDEX.  579 


in  his  own  name,  although  there  has  been  no  regular  assignment  to 
him,  under  the  hand  of  the  original  receiver.     Id.,  133 

Complainant  must  show  an  interest. 
A  purchaser  of  land  who  has,  by  reason  of  his  default  in  making  the 
payments  therefor  due  under  his  contract,  forfeited  all  right  thereto, 
has  no  ground  of  complaint  as  to  the  irregularity  of  the  proceedings 
attending  the  seizure  and  sale  of  such  land  on  execution  against  him. 
He  can  not  complain  if  the  property  of  another  person  has  been  sold 
to  discharge  his  own  debt.    Stow  v.  Russell,  18 


PARTNERSHIP. 

When  partners  may  sue  each  other  at  law. 
Although  in  general  one  partner  cannot  sue  another  partner  at  law  for 
any  matter  growing  out  of  the  partnership  concern,  or  involving  a 
consideration  of  partnership  transactions,  yet  for  other  and  independ- 
ent matters,  there  is  no  such  restriction  upon  partners.  Edens  v.  Wil- 
liams, 252 

Thus,  where  one  partner  purchases  the  interest  of  the  other  partner  in  the 
concern,  the  sale  dissolves  the  partnership,  and  the  partner  purchas- 
ing may  be  sued  at  law  for  the  amount  agreed  to  be  paid  by  him  for 
such  interest.    Id.,  252 

Order  of  payment  of  partnership  and  individual  debts  by  administrator. 
While  the  individual  creditors  of  the  estate  of  a  deceased  partner  can 
insist  on  the  full  payment  of  their  debts  before  the  partnership  cred- 
itors can  receive  anything  from  the  individual  estate,  yet,  as  to  the 
heirs,  in  a  proceeding  calling  the  administrator  to  account,  the  order 
of  payment  of  the  firm  and  individual  debts  is  a  matter  of  no  con- 
sequence, provided  the  partnership  funds  are  wholly  exhausted  in 
paying  the  partnership  debts,  before  the  administration  is  closed. 
All  that  it  concerns  the  heirs  to  know  is,  that  all  the  partnership  as- 
sets were  applied,  as  far  as  they  would  go,  in  the  payment  of  partner- 
ship debts.    The  People  v.  Lott,  447 

PAYMENT. 

Incorrect  indorsement  of  does  not  invalidate  the  payment  actually  made. 
Where,  in  assumpsit  upon  a  promissory  note,  it  appeared  that  an  in- 
dorsement of  $100  made  thereon  had  not  in  fact  been  paid,  but  that 
about  the  time  said  indorsement  was  made,  the  sum  of  $40  had  been 
paid  on  the  note;  and  the  court  instructed  the  jury  that,  if  they  found 
that  said  indorsement  of  $100  was  put  upon  the  note  by  the  defend- 
ant, when  in  fact  he  did  not  pay  the  said  $100  so  indorsed,  then  they 
should  find  the  amount  due  upon  said  note  in  disregard  of  said  in- 
dorsement; and  the  jury,  in  computing  the  amount  due,  did  not  allow 
the  $40  payment :  Held  that,  as  this  was  equivalent  to  saying  to  the 
jury  that,  though  other  payments  might  have  been  made  on  the  note 
besides  the  one  claimed  and  which  was  false,  they  must  nevertheless 
find  for  the  plaintiff  the  amount  of  the  note  without  that  credit,  the 
instruction  was  erroneous;  and,  the  evidence  of  the  payment  of  the 
$40  being  uncontradicted,  the  judgment  was  reversed.  Hopkins  v. 
Chittenden,  112 

Evidence  of. 
A  letter  from  a  third  party  (not  the  maker),  to  the  payee  of  a  note,  con- 
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tainiu^  a  direction  to  the  payee  to  pay  the  note  out  of  the  proceeds  of 
goods  of  such  third  party  in  the  payee's  hands  for  sale,  is  inadmis- 
sible as  evidence  of  payment  of  the  note,  unless  it  appears  that  the 
request  has  been  complied  with.    King  v.  Bush,  142 


See  Judgments. 


PENALTIES. 


For  violation  of  town  ordinance,  how  recovered. 

At  the  common  law,  when  a  penalty  was  incurred  for  a  violation  of  a  by- 
law of  a  corporation,  it  might  be  recovered  by  an  action  of  debt  or 
assumpsit  in  any  court  of  general  jurisdiction.  Town  of  Jackson- 
ville v.  Block,  507;  Ewbanks  v.  Town  of  Ashley,  177 

Such  a  penalty  could  not  be  recovered  in  any  criminal  proceeding.  Id., 
507;  id.,  177 

Proceedings  for  collection  of,  in  justices'1  courts. 
The  statute  conferring  upon  justices  of  the  peace  jurisdiction  in  such 
cases,  must  be  held  to  authorize  them  to  proceed  as  in  other  civil 
cases;  and  no  complaint  in  writing  is  necessary  as  a  basis  of  the  suit, 
which  may  be  commenced  in  the  same  manner  as  any  other  civil 
suit  before  a  justice  of  the  peace.     Id.,  507;  id.,  177 

The  summons  in  such  case  is  properly  issued  in  the  form  prescribed  by 
the  statute  for  a  summons  in  civil  cases.     Id.,  507;  id.,  177 

Offense  must  be  established  by  full  proof 

In  prosecutions  for  penalties  incurred  by  the  violation  of  town  ordi- 
nances, it  must  be  shown  that  the  offense  was  committed  after  the 
ordinance  went  into  effect;  and  when  there  is  no  evidence  in  the 
record  as  to  the  time  of  its  commission,  the  conviction  will  be  re- 
versed.   Ewbanks  v.  Town  of  Ashley,  177 


PLEADINGS  AT  LAW. 

Pleadings  construed  most  strongly  against  the  pleader. 

Where  the  language  of  the  plea  is  doubtful  in  its  meaning,  the  most  un- 
favorable construction  must  be  adopted  against  the  pleader,  who  is 
always  presumed  to  state  his  case  as  strongly  in  his  favor  as  it  will 
bear      Lemon  v.  Stevenson,  49;  Lemon  v.  Baldwin,  53 

Description  of  plaintiff;  profert. 

Where  the  plaintiff,  in  his  summons  and  declaration,  described  himself 
as  "  Dykeman  Shook,  Sen.,  administrator  of  the  estate  of  Thomas 
Evarts,  deceased,"  but  the  declaration  contained  no  averment  that  he 
was  administrator,  or  sued  as  such:  Held,  that  said  description  did 
not  indicate  that  he  sued  in  his  representative  capacity,  but  was 
merely  a  description  of  the  person,  and  hence  that  it  was  unneces- 
sary to  make  profert  of  the  letters  of  administration.    Brent  v.  Shook, 

125 

Averment  of  breach  of  duty  in  action  against  railway  for  failure  to  fence  its 
road. 
In  an  action  against  a  railway  company  under  the  statute  (Scates'  Comp., 
953),  requiring  every  railway  company,  "  within  six  months  after  the 
lines  of  such  railroad,  or  any  part  thereof  are  opened,"  to  erect  and 
thereafter  maintain  fences  on  the  sides  of  its  road;  where  the  declara- 
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tion,  after  the  ordinary  preamble,  proceeded  as  follows:  "Neverthe- 
less, more  than  six  months  after  said  railroad  was  in  use,  to  wit,  on  the 
first  day  of  May,  1864,  the  said  defendant  neglected  to  erect,"  etc.: 
Held,  that  the  averment  of  a  breach  of  duty  was  sufficient  on  general 
demurrer.     Great  Western  B'y  Co.  v.  Hanks,  281 

Averment  as  to  place  where  the  animal  got  on  the  railroad. 

Where  the  declaration  in  such  case,  after  setting  forth  the  duty  of  the 
company  to  fence,  and  its  failure  to  do  so,  proceeded  as  follows:  "  By 
means  whereof  one  steer  *  *  *  strayed  and  got  on  said  railroad, 
without  the  limits  of  towns,  cities  and  villages,  and  not  at  the  road 
crossings  or  public  highways;"  and  then  averred  that  defendant 
caused  its  death  by  running  over  it  with  its  cars;  to  which  it  was  ob- 
jected that  the  declaration  did  not  show  that  it  was  not  killed  in  one 
of  the  places  excepted  by  the  statute,  but  only  that  it  got  on  the  road 
at  a  place  "  without  the  limits  of  towns,"  etc.:  Held,  that  the  declar- 
ation was  sufficient,  the  place  where  it  got  on  being  the  important 
matter,  and  not  where  it  was  killed.     Id.,  281 

Negative  of  exception  in  the  statute. 

In  such  an  action  it  is  only  necessary  in  the  declaration  to  negative  the 
killing  in  the  excepted  places  enumerated  in  the  enacting  clause,  and 
not  those  also  at  the  end  of  the  first  section  of  the  statute.  Chicago, 
B.  &  Q.  B.  B.  Co.  v.  Carter,  20  111.,  390,  followed,  and  Ohio  &  Miss.  B. 
B.  Co.  v.  Brown,  23  III.,  94,  and  Great  Western  B.  B.  Co.  v.  Bacon,  30 
111.,  347,  explained.    Id  ,  281 

Same  :    General  rule. 

Where  there  is  an  exception  in  the  enacting  clause  of  a  statute,  the 
plaintiff  suing  under  it  must  show  that  the  defendant  is  not  within 
the  exception ;  but  if  there  be  an  exception  in  a  subsequent  clause, 
that  is  a  matter  of  defense,  and  the  other  party  must  show  it,  to  ex- 
empt himself  from  the  penalty.  Chicago,  B.  &  Q.  B.  B.  Co.  v.  Carter, 
20  111.,  890,  followed.     Id.,  281 

Defective  declaration  cured  by  a  plea  of  supplying  the  defect. 

Where  an  action  of  covenant  was  brought  upon  a  contract  for  the  sale 
and  delivery  of  certain  lumber,  to  be  subject  to  inspection  and  meas- 
urement by  some  competent  inspector  chosen  by  the  parties,  and  the 
declaration  did  not  allege  that  the  lumber  was  so  inspected  and 
measured,  but  it  was  set  up  in  a  special  plea  that  no  inspector  was 
chosen,  as  provided  for  in  the  contract,  upon  which  issue  was  take 
en :  Held,  that  the  plea  cured  the  omission  in  the  declaration.  Wal- 
lace v.  Curtiss,  156 

What  defects  in  declaration  are  cured  by  verdict. 
After  verdict,  all  defects  of  mere  form  in  the  declaration,  and  many  which 
would  be  fatal  on  general  demurrer,  are  cured.     Id.,  156 

Thus,  a  failure  to  allege  in  the  declaration  the  performance  of  a  con- 
dition precedent,  where  such  nonperformance  is  set  up  by  plea  and 
issue  taken  theron,  if  a  defect,  is  cured  by  verdict.    Id.,  156 

Calling  a  bond  sued  on,  a  recognizance,  not  error. 

The  fact  that  an  instrument  sued  on  is  called  a  recognizance  in  the 
declaration,  when  in  truth  it  is  a  bond,  is  not  error.  An  error  in  the 
appellation  does  not  close  the  eyes  of  the  court  to  the  real  character 
of  the  instrument.     Erlinger  v.  The  People,  458 

Demurrer  waived  by  plea. 
Where,  while  a  demurrer  is  pending,  the  general  issue  and  special  pleas 
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are  filed  to  the  count  demurred  to,  the  demurrer  is  thereby  waived, 
and  no  judgment  need  be  pronounced  on  it.     Grier  v.  Gibson,        521 

Plea  to  the  jurisdiction. 

Where  process  was  issued  from  the  circuit  court  of  Alexander  county, 
where  the  plaintiff  resided,  and  served  upon  the  defendant  in  Marion 
county,  where  he  resided  and  the  cause  of  action  accrued ;  and  the 
defendant  pleaded  to  the  jurisdiction,  that  the  court  ought  not  to  take 
cognizance  of  the  action  because  the  cause  of  action  accrued  to-the 
plaintiff  in  Marion  county,  and  not  in  Alexander  county;  it  was  held 
that  the  plea  was  defective  in  not  averring  that  the  defendant  did  not 
reside  in  Alexander  county.    Aird  v.  Haynie,  174 

In  such  case  the  averment  in  the  plea  that  the  cause  of  action  accrued 
to  the  plaintiff  in  Marion  county,  and  not  in  Alexander  county,  was 
held  equivalent  to  the  averment  that  the  contract  sued  upon  was  made 
in  Marion  county,  and  not  in  Alexander  county.  Phelps  v.  McGee,  18 
111.,  155,  158,  followed.    Id.,  174 

See  Jeofails  ;  Setoff  ;  Statute  of  Frauds. 


PLEADINGS  IN  CHANCERY. 

What  a  demurrer  admits. 
A  demurrer  in  chancery  only  admits  that  which  is  well  stated  or  pleaded. 
It  does  not  admit  any  matters  of  law  which  may  be  suggested  in  a 
bill,  or  inferred  from  the  facts  stated  in  it.  Defects  in  substance  are 
not  supplied  or  aided  by  it,  nor  are  defective  statements  of  title  or 
claims  for  relief  cured  by  it.    Stow  v.  Russell,  18 

Same. 

General  statements  in  a  bill  that  complainant  was  induced  and  prevailed 
upon  by  the  statements  and  assurances  of  the  agents  of  the  other  party 
to  the  contract  to  leave  the  original  contract  with  them,  and  to  sign 
and  receive  another  agreement  whose  effect  it  is  sought  to  escape,  are 
not  admitted  by  a  demurrer,  where  no  specific  fact  or  facts  are 
charged  of  an  improper  character,  or  unworthy  or  disreputable 
means  used  to  induce  the  making  of  such  other  contract.    Id.,         18 

Same. 
Nor  would  a  general  allegation  of  error  in  the  amount  of  the  claim  set 
up  by  the  defendant,  no  fact  being  stated  showing  such  error  or  its 
extent,  nor  any  error  in  computing  such  amount,  be  admitted  by  de- 
murrer, because  it  is  not  well  pleaded.  In  such  a  case  nothing  spe- 
cific or  tangible  is  stated,  which  can  be  denied  by  answer,  and  nothing 
is  distinctly  and  unequivocally  asserted  demanding  denial  or  answer. 
Id.,  18 

Answer  on  oath,  when  a  mere  pleading. 

Where  an  answer  on  oath  is  waived  in  the  bill,  and  the  defendant  not- 
withstanding puts  in  a  sworn  answer,  such  answer  is  only  a  plead- 
ing, and  does  not  require  the  testimony  of  two  witnesses  to  overcome  it. 
Willenborg  v.  Murphy,  344 

See  Cross-Bill. 
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PLEADING  AND  EVIDENCE. 

No  proof  without  a  corresponding  allegation. 
Matters  not  alleged  by  a  defendant  in  chancery  in  his  pleadings  cannot 
be  proved  by  him.    Mix  v.  White,  484 

Variance. 
A  variance  is  a  substantial  departure  from  the  issue  in  the  evidence  ad- 
duced, and  must  be  in  some  matter  which,  in  point  of  law,  is  essen- 
tial to  the  charge  or  claim.     Wheeler  v.  Reed,  81 

Same. 
The  rule  governing  actions  upon  contracts  is,  that  if  any  part  of  the 
contract  proved  varies  materially  from  that  which  is  stated  in  the 
pleadings,  it  will  be  fatal,  a  contract  being  an  entire  thing  and  indi- 
visible.     Id.,  81 

Same. 
Where  a  plaintiff  declares  upon  a  special  contract,  the  contract  declared 
on  must  be  proved  as  laid,  with  certainty;  but  "  certainty,"  as  here 
used,  means,  not  absolute  preciseness  or  certainty  without  any  doubt, 
but  certainly  to  a  certain  intent  in  general  —  in  other  words,  the 
contract  must  be  substantially,  not  literally  proved.  If  the  defendant 
could  protect  himself  by  the  judgment  and  recovery  in  the  case,  if 
the  same  rights  should  again  come  in  controversy,  the  demand  of  this 
rule  of  law  is  fully  answered.    Id.,  81 

Same. 

Where,  in  an  action  upon  a  breach  of  warranty  in  the  sale  of  flour,  it  was 
alleged  as  the  contract  that  the  flour  was  of  a  quality  equal  to  flour 
known  as  "  Albion  Mills  flour"  in  the  New  York  market,  in  the  fall  of 
the  year  1860,  and  the  proof  was  that  the  defendant  represented  that  the 
flour  was  up  to  the  grade  of  Albion  Mills  flour  selling  in  New  York  In 
the  season  aforesaid,  and  was  of  the  same  grade  of  the  Albion  Mills 
flour  which  stood  so  high,  and  with  which  all  were  well  acquainted: 
Held,  that  the  evidence  sustained  the  allegations  in  the  declaration. 
Id.,  81 

Same. 
The  allegation  of  a  contract  in  a  bill,  that  there  were  to  be  155  days  of 
labor  performed,  and  that  the  labor  contracted  for  was  to  commence 
on  December  27,  1859,  and  end  on  the  26th  of  June  following,  is  not 
supported  by  evidence  that  the  labor  was  commenced  before  Christ- 
mas, and  probably  as  early  as  from  the  first  to  the  fifteenth  of  Decem- 
ber, and  continued  till  after  the  first  of  July.    Martin  v.  Eversal,  222 

Same. 

The  first  count  in  a  declaration  averred  that  the  plaintiff  bought  of  the 
defendant  three  thousand  pounds  of  wool  at  seventy-eight  cents  per 
pound,  and  that  the  defendant,  on  demand,  refused  to  deliver.  The 
second  count  averred  that  the  defendant  had  on  hand  in  his  factory  a 
large  quantity  of  wool,  supposed  to  be  three  thousand  pounds,  and 
that  the  plaintiff  bought  the  same  at  seventy-eight  cents  per  pound, 
and  that  the  defendant,  on  demand,  refused  to  deliver.  The  proof 
was,  that  the  defendant  did  not  agree  to  sell  the  plaintiff  any  particu- 
lar quantity  of  wool,  nor  all  the  wool  he  had  on  hand  in  the  factory, 
but  only  what  he  could  spare,  reserving  enough  to  supply  his  own 
wants.  Held,  that  the  variance  between  the  contract  laid  and  tbe 
■contract  proved  was  fatal.    Seibert  v.  Bach,  195 
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The  instructions  slwuld  require  the  contract  to  be  proved  as  laid. 
Where,  in  such  case,  the  defendant  requested  an  instruction  that  the 
plaintiff  must  prove  that  he  bought  of  the  defendant  "  some  certain 
quantity  of  wool  at  a  certain  price,"  which  the  court  refused,  and  in 
structecl  the  jury  that  if  they  found  that  the  plaintiff  "  bought  wool ,} 
of  the  defendant,  and  that  the  defendant  failed  to  deliver,  the  plaint, 
iff  was  entitled  to  recover.  Held,  that  this  was  erroneous,  inasmuch 
as  it  directed  the  jury  to  find  for  the  plaintiff  in  the  event  that  he 
had  bought  wool  of  defendant,  without  reference  to  the  question 
whether  the  wool  was  bought  in  conformity  with  the  contract  Jaid  in 
the  declaration  —  that  is,  a  definite  amount  at  a  definite  price.  It 
was  necessary  to  prove  the  purchase  of  a  quantity,  either  definite 
from  its  weight,  as  averred  in  the  first  count,  or  from  its  locality,  as 
averred  in  the  second.    Id.,  195 

When  assignment  of  note  need  not  be  proved. 
The  plaintiff  in  an  action  upon  a  promissory  note  is  not  required  to 
prove  the  execution  of  its  assignment  to  him  before  reading  it  in  evi- 
dence, unless  there  is  an  affidavit  filed  denying  its  execution.    Orier 
v.  Gibson,  521 

See  Ejectment. 


POSSESSION. 

It  notice  to  subsequent  purchasers,  etc. 
Where  a  party  enters  into  the  open,  visible  possession  of  land  under  an 
unrecorded  deed,  sucli  possession  affords  subsequent  purchasers  and 
judgment  creditors  levying  upon  the  land,  notice  equal  to  that  af- 
forded by  recording  his  deed ;  and  the  purchaser  so  in  possession 
will  be  protected  against  the  lien  of  a  judgment  recovered  against  his 
grantor  after  he  has  thus  entered  into  possession.     Waldenv.  Qridley, 

52a 

PRACTICE  AT  LAW. 

In  attachment  cases;  motion  to  quash;  plea  in  abatement 
The  question  as  to  the  insufficiency  of  a  notice  by  publication  in  attach- 
ment on  account  of  an  alleged  variance  between  the  name  of  the  de- 
fendant in  the  affidavit  and  declaration,  and  the  notice  by  publication, 
cannot  be  raised  by  motion  to  quash  the  notice,  but  should  be  raised 
by  plea  in  abatement.    Reaugh  v.  McGonnel,  373 

Weight  to  be  attached  to  affidavit  of  defendant  in  support  of  a  motion  to 
quash  execution. 
Although  the  affidavit  of  the  defendant  in  execution  alone  may  be  suffi- 
cient ground  for  an  order  in  vacation  for  a  stay  of  execution,  yet 
whenlhe  motion  to  quash  comes  up  for  final  hearing  such  affidavit 
is  not,  if  unsupported,  sufficient  to  warrant  the  court  in  calling  back 
its  process.     Keefer  v.  Mason,  406 

Motion  for  security  for  costs:  Counter  affidavit  of  residence. 
A  counter  affidavit,  in  reply  to  an  affidavit  (in  support  of  a  motion  to  dis- 
miss for  want  of  security  for  costs)  that  plaintiff  was  a  non-resident  of 
the  state  when  the  suit  was  brought,  alleging  on  information  and  be- 
lief that  plaintiff  was  then  and  had  been  for  some  time  previous  a 
resident  of  the  state,  but  not  stating  that  he  was  a  resident  of  the  state 
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at  the  time  suit  was  commenced,  is  not  sufficient  to  establish  a  resi- 
dence at  the  time  suit  was  commenced.    Buckland  v.  Ooddard,      20fl 

Dismissal  of  appeal  for  failure  to  pay  docket  fee. 
Under  the  act  of  January  15,  1863  (Sess.  Laws,  49),  the  second  section  of 
which  provides  that  no  suit  at  law  or  in  chancery  shall  be  docketed, 
etc.,  until  the  party  wishing  the  same  so  docketed  shall  pay  to  the 
clerk  a  docket  fee  of  one  dollar,  which  shall  be  taxed  in  the  bill  of 
costs  against  the  unsuccessful  party,  and  collected  as  other  costs,  the 
circuit  court  has  no  power  to  dismiss  an  appeal  for  failure  of  the  ap- 
pellant to  pay  the  docket  fee,  without  first  causing  a  rule  to  pay  the 
same  to  be  served  on  the  appellant.    Edwards  v.  Duling,  351 

Same. 
Where  the  appellant  perfects  an  appeal  by  filing  an  appeal  bond  with 
the  justice  of  the  peace,  but  does  not  have  the  cause  placed  on  the 
docket  by  paying  the  docket  fee;  and  the  appellee  files  the  transcript 
from  the  justice  of  the  peace,  pays  the  docket  fee,  and  has  the  cause 
placed  on  the  docket,  the  law  is  then  complied  with,  and  the  cause 
being  regularly  on  the  docket,  it  is  to  be  proceeded  with  as  any  other 
docketed  cause,  and  the  docket  fee  collected  with  the  other  costs, 
unless,  which  is  a  proper  practice  in  such  case,  a  rule  is  taken 
against  the  appellant  to  show  cause  why  the  docket  fee  advanced  by 
the  appellee  should  not  be  refunded,  or  the  appeal  dismissed,  on  fail- 
ure  to  comply  with  which  the  appeal  should  be  dismissed  for  want 
of  prosecution.    Id.,  351 

No  final  judgment  without  issue  or  default. 
Where  defendant  moved  to  quash  the  writ,  and,  upon  his  motion  being 
overruled,  the  court,  without  defaulting  the  defendant  for  want  of  a 
plea,  proceeded  to  assess  the  damages  and  rendered  a  final  judgment 
in  favor  of  plaintiff:  Held,  that  this  was  erroneous.  It  is  error  to  as- 
sess damages  or  render  final  judgment  without  either  issue  or  default. 
Orabtree  v.  Green,  278 

Judgment  non  obstante  veredicto. 

It  is  only  in  cases  where  it  is  very  clear  that  the  defendant  has  no  mer- 
its, under  whatever  form  his  plea  may  be  pleaded,  that  the  court  will 
give  judgment  non  obstante  veredicto.    Aird  v.  Haynie,  174 

Effect  of  taking  issue  on  defective  plea. 
Where  issue  is  joined  on  a  defective  plea,  and  the  case  submitted  to  the 
court  upon  that  issue  upon  an  agreed  state  of  facts,  and  found  for  the 
plaintiff,  when  the  agreed  state  of  facts  upon  which  the  parties  went 
to  trial  entitled  the  defendant  to  a  verdict  upon  the  issue  as  made  up, 
and  would  also  have  supported  a  good  plea,  the  defective  plea  being 
susceptible  of  being  made  good  by  amendment,  the  Supreme  Court  will 
not  affirm  the  judgment  merely  because  the  plea  was  defective,  but 
will  reverse  the  judgment  and  remand  the  cause  because  of  the  im- 
proper finding.     Id.,  174 

See  Continuance. 


PRACTICE  IN  CHANCERY. 

Address  of  administrator's  petition  for  leave  to  sell  land. 
The  address  of  an  administrator's  petition  to  the  circuit  court,  for  leave 
to  sell  land  for  the  payment  of  debts,  to  the  judge  "  in  chancery  sit- 
Vol.  XXXVI.  —  32 
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ting,"  is  not  improper,  because  the  jurisdiction  invoked  is  of  an 
equitable  character,  and  this  species  of  business  is  always  transacted 
on  the  chancery  side  of  the  court.     Goudy  v.  Hall,  313 

Motion  to  dismiss  for  want  of  equity. 
If  a  bill  in  chancery  is  defective,  the  objection  should  be  taken  by  de- 
murrer;  and  there  is  no  practice  sanctioning  the  dismissal  of  a  bill 
on  motion,  for  want  of  equity.     Although  such  a  dismissal  may  not 
be  ground  for  a  reversal,  it  is  irregular.    Dwpuy  v.  Gibson,  197 

Dismissal  of  injunction  bill  upon  dissolving  the  injunction. 

Where  a  bill,  filed  for  an  injunction  only,  contains  no  equity,  when  ttie 
injunction  is  dissolved  upon  motion,  nothing  remains  for  the  action 
of  the  court,  and  there  is  no  error  in  at  the  same  time  dismissing  the 
bill.    Farrell  v.  McKee,  225 

Motion  to  dissolve  injunction  and  dismiss  bill;  when,  equivalent  to  a  hearing 
"  An  answer  under  oath,  denying  all  the  equities  of  the  bill,  must,  where 
no  replication  is  filed,  be  taken  as  true;  and  hearing  a  motion  to  dis- 
solve the  injunction  and  dismiss  the  bill  is,  under  such  circumstan- 
ces, equivalent  to  hearing  the  cause  upon  the  pleadings.     Id.,        225 

Dissolution  of  injunction  upon  filing  answer. 
The  dissolution  of  the  injunction  is  a  matter  of  course  upon  filing  an 
answer  under  oath  denying  all  the  equity  in  the  bill,  unless  the  bill 
is  sustained  by  affidavits.     Id.,  225 

Areference  construed  to  be  such  only,  and  not  an  arbitration. 
Where  a  decree  was  rendered  by  consent  of  parties,  referring  the  cause 
to  the  master  "for  hearing  and  determination  on  the  merits,"  and 
requiring  him  "  to  render  a  decree  on  the  merits,  and  report  the  same," 
which  it  was  insisted  must  be  considered  as  an  arbitration  and  award 
by  which  the  parties  were  concluded:  Held,  that  even  if  it  could  be 
considered  an  award,  the  parties  must  be  left  to  their  common  law 
remedies,  as  it  is  only  upon  awards  made  in  pursuance  of  the  statute 
that  the  court  can  pronounce  a  judgment  or  decree;  but  that  although 
the  reference  was  much  broader  than  common,  it  could  only  be  con- 
sidered as  a  reference  for  the  opinion  of  the  master,  and  for  the  prep- 
aration of  a  decree  by  him,  subject  to  the  supervision  of  the  court  to 
which  he  was  required  to  report.    Rankin  v.  Rankin,  293 

Hearing  on  bill,  answer  and  depositions,  without  replication. 

Section  32  of  chap.  21,  Rev.  Stat.  1845  (p.  96),  providing  that  "after  rep- 
lication is  filed,  the  cause  shall  be  deemed  at  issue,  and  stand  for  hear- 
ing  at  the  next  term,  or  in  default  of  filing  such  replication,  the  cause 
may  be  set  for  hearing  upon  bill  and  answer;  in  which  case  the  an- 
swer shall  be  taken  as  true,  and  no  evidence  shall  be  received,  unless 
it  be  matter  of  record  to  which  the  answer  refers,"  refers  to  a  cause  in 
which  the  answer  is  put  in  under  oath,  in  which  case,  in  the  absence 
of  a  replication,  nothing  can  be  heard  against  the  answer  but  mat- 
ters of  record.  (Dictum  in  Trout  v.  Emmons,  29  111.,  433,  437,  that 
where  the  answer  was  under  oath,  it  might  be  overcome  by  the  testi- 
mony of  two  witnesses,  though  no  replication  was  filed,  disapproved.) 

But  where  an  answer  under  oath  is  waived,  it  is  the  uniform  practice  in 
this  state,  to  set  the  cause  for  hearing  on  bill,  answer  and  depositions, 
though  no  replication  has  been  filed.  In  such  cases,  the  answer  is 
not  for  any  purpose  evidence  in  the  cause,  but  performs  the  office  ot 
a  pleading  merely.  It  proves  nothing  which  it  alleges,  and  the  only 
purpose  it  serves  is  to  assist  in  making  up  the  issues.  Chambers  v. 
Rwjoe,  171 
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Oral  testimony  admissible  on  hearing  on  bill,  answer  and  depositions. 
Where  an  answer  under  oath  is  waived,  and  the  cause  is  set  for  hearing 
on  bill,  answer,  exhibits  and  depositions,  without  a  replication,  oral 
testimony  is,  under  the  statute,  admissible  on  the  hearing.     Id.,     \Ti 

Preserving  the  evident . 

As  a  general  rule,  the  evidence  upon  which  a  decree  is  rendered  must 
be  preserved  in  the  record  in  some  mode,  or  it  will  be  reversed  on 
appeal.     Wright  v.  Langley,  381 

Exception  to  tlie  rule. 

But  when  the  record  shows  that  an  exhibit  or  any  other  document  has 
been  filed,  and  it  appears  to  have  been  lost,  an  exception  to  the  gen- 
eral rule  should  obtain;  and  in  that  case  it  should  be  presumed  that 
the  exhibit  or  instrument  contained  evidence  which  sustained  the  de- 
cree, as  far  as  it  is  based  upon  such  lost  instrument.      Id.,  381 

8ame. 

Where,  therefore,  it  was  objected  that  the  record  contained  no  evidence 
of  the  amount  paid  as  taxes,  included  in  a  decree  of  foreclosure,  but 
there  was  astipulation  of  record  reciting  that  vouchers  proving  that  fact 
had  been  filed,  and  the  clerk  certified  that  the  transcript  of  the  record 
was  full  and  complete  so  far  as  the  same  remained  in  his  office: 
Held,  that  the  court  would  conclude  that  the  transcript  contained  all 
that  was  of  record,  and  that  said  vouchers  not  appearing  therein  had 
been  lost ;  and  would  presume  that  when  produced,  they  proved  the 
amount  of  taxes  found  by  the  court  and  included  in  the  decree.    Id., 

381 
See  Mechanic's  Lien. 


PRACTICE  IN  SUPREME  COURT. 

Exceptions. 

To  warrant  the  Supreme  Court  in  reviewing  decisions  of  the  circuit  court 

in  overruling  a  motion  to  quash  or  to  grant  a  new  trial,  exceptions 

must  not  only  be  taken,  but  must  be  preserved  in  the  record.     Block 

v.  Town  of  Jacksonville,  301 

What  may  be  urged  under  the  assignment  of  error  that  the  court  should  have 
granted  a  new  trial. 
Under  the  general  assignment  of  error  that  the  court  should  have  granted 
a  new  trial,  the  plaintiff  in  error  may  urge  the  rejection  of  proper 
and  the  admission  of  improper  evidence;  also,  the  giving  of  improper 
and  the  refusal  of  proper  instructions,  and  that  the  evidence  does  not 
sustain  the  verdict;  all  of  which  are  grounds  for  granting  a  new  trial. 
Chicago  &  R  I  R.  R.  Go.  v.  Northern  III.  Goal  and  Iron  Co.,  60 

The  court  cannot  on  error  go  outside  of  the  record. 
The  appellate  court  can  only  try  a  case  before  them  on  error,  on  the 
same  record  and  facts  that  were  before  the  court  below.    Roberts  v. 
Fahs,  268 

Affidavits  improperly  in  the  record,  not  noticed  on  appeal. 
Where,  therefore,  upon  error  to  review  the  assessment  of  damages  in  the 
court  below,  upon  the  dissolution  of  an  injunction  staying  the  col- 
lection of  a  money  judgment,  affidavits  were  filed  and  improperly 
copied  into  the  transcript,  to  show  that  the  judgment  which  had  been 
enjoined  had  been  reversed  in  the  appellate  court  before  the  damages 
were  assessed,  it  was  held,  that  they  could  not  be  considered,  nor 
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could  the  court  judicially  know  the  fact  therein  stated,  there  being 
nothing  in  the  record  showing  it.    Id.,  268 

Depositions  improperly  in  the  record,  not  noticed  on  appeal. 

Where  a  deposition  taken  in  a  former  case  again  st  different  defendants 

is  introduced  into  the  record;  but  it  does  not  appear  from  the  record 

to  have  been  offered  in  evidence  on  the  hearing  in  the  court  below, 

it  will  not  be  noticed  upon  appeal.    The  People  v.  Lott,  4A% 

Satisfaction  of  judgment  below  must  be  pleaded. 

The  fact  that  execution  has  been  issued  and  a  sale  of  land  made  there- 
under  can  not  be  regarded  in  considering  the  questions  arising  on  the 
record  upon  the  prosecution  of  a  writ  of  error  to  review  the  judg- 
ment.   Thayer  v.  Finley,  262 

The  proper  way  to  bring  the  question  of  satisfaction  of  the  judgment 
before  the  appellate  court  is  by  plea.    Id.,  262 

See  Bill  of  Exceptions. 


PRESCRIPTION. 
See  Highways. 

PROBATE  JUSTICE. 

A  probate  justice  has  not,  as  it  seems,  any  power  to  review  the  official 
acts  of  his  predecessor,  such  as  the  allowance  of  claims  or  approving 
of  accounts.    The  People  v.  Lott,  447 

PROCESS. 

Writ  of  possession ;  against  whom  it  issues. 
A  writ  of  possession  can  only  go  against  the  parties  to  the  suit,  or  against 
those  who  have  come  into  possession  under  them  since  the  commence- 
ment of  the  suit.    Brush  v.  Fowler,  53 

Same. 

A  party  in  possession  of  mortgaged  premises  before  or  at  the  time  of  the 
commencement  of  a  suit  to  foreclose  the  mortgage,  but  who  is  not 
made  a  party  to  such  suit,  is  not  affected  by  the  decree,  or  subjected 
to  the  writ  of  assistance.    Id.,  53 

When  a  justification  to  the  officer  executing  iU  as  against  one  not  a  party 
to  the  suit. 
A  writ  of  assistance,  issued  out  of  chancery  upon  the  foreclosure  of  a 
mortgage,  will  not  justify  the  sheriff  to  whom  it  is  directed  in  execut- 
ing it  upon  a  party  in  possession  before  and  at  the  time  of  the  com- 
mencement of  the  suit,  but  who  is  neither  a  party  to  the  suit,  nor 
named  in  the  writ.  The  officer  should,  in  such  case,  return  the  writ, 
with  the  fact  that  such  party  is  in  possession,  and  so  he  was  unable 
to  execute  it.    Id.,  53 

Same. 

Before  the  officer  executing  the  writ  against  one  not  named  therein  can 
justify  thereunder  in  an  action  of  trespass  brought  against  him  by 
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the  party  put  out  of  possession,  he  is  required  to  9how  for  his  protec- 
tion, a  judgment  as  well  as  an  execution.  Beckwith,  J.,  dissenting. 
Id.,  53 

When  not  a  justification  to  the  party  suing  it  out. 
But  even  if  it  be  admitted  that  the  officer  executing  a  writ  of  possession 
upon  one  not  named  therein  would,  in  a  suit  to  which  he  is  a  party, 
be  justified  by  his  writ,  the  party  suing  it  out  and  causing  it  to  be  so 
executed  can  not  be  justified,  nor  can  he,  or  any  person  through  him, 
claim  any  rights  or  immunities  under  it.     Id.,  53 

When  process  may  run  to  a  foreign  country. 
Under  the  act  of  February  22,  1861,  providing  that  a  defendant  shall  not 
be  sued  out  of  the  county  where  he  resides,  or  may  be  found,  except 
where  there  are  several  defendants,  or  where  the  plaintiff  is  a  resi- 
dent of,  and  the  contract  upon  which  the  action  js  brought  shall  have 
been  actually  made  in  the  county  in  which  the  action  is  brought, — 
-where,  in  an  action  by  the  assigneee  against  the  assignor  of  a  prom- 
issory note,  at  the  date  of  the  assignment  and  ever  since,  the  assignor 
was  a  resident  of  Marion  county,  where  the  assignment  was  made  and 
process  served  upon  him,  and  the  assignee  was  a  resident  of  Alexan- 
der county,  where  the  action  was  commenced:  Held,  that  the  circuit 
court  of  Alexander  county  acquired  no  jurisdiction  by  the  service  of 
its  process  upon  the  assignor  in  Marion  county.    Aird  v.  Haynie,  174 

Proof  of  service  of  process,  in  action  upon  judgment  of  inferior  court. 
No  intendments  being  indulged  in  favor  of  courts  of  limited  and  inferior 
jurisdiction,  where,  in  an  action  upon  a  judgment  rendered  by  a  jus- 
tice of  the  peace  in  Missouri,  the  return  of  the  Missouri  constable 
upon  the  summons  was,  that  he  had  served  it  "  by  leaving  a  copy  at 
the  usual  place  of  abode  of  the  defendant,  with  a  white  member  of 
the  family  above  the  age  of  fourteen  years,"  the  court  were  of  opin- 
ion that  this  return  furnished  no  evidence  that  the  justice  acquired 
jurisdiction  without  proof  that  this  mode  of  service  was  authorized 
by  the  Missouri  statute.     White  v.  Primm,  416 

44  Usual  place  of  abode:'' 

A  hotel  or  boarding  house  of  a  large  city,  where  a  stranger  from  another 
state  may  be  sojourning  for  a  few  days,  cannot  be  considered  "  his 
usual  place  of  abode ':  within  the  meaning  of  a  statute  providing  for 
leaving  a  copy  of  the  summons  at  the  usual  place  of  abode  of  de- 
fendant.    Id.,  416 

Appearing  to  a  capias,  without  arrest. 

Where  the  suit  for  a  penalty  is  improperly  commenced  before  a  justice 
of  the  peace  by  a  capias,  instead  of  an  ordinary  summons,  which  is 
served  upon  the  defendant  by  reading,  and  without  arrest,  and  he 
voluntarily  appears  several  days  thereafter  and  moves  to  dismiss  the 
suit  because  the  writ  was  returnable  forthwith  and  was  not  based  on 
an  affidavit,  which  being  overruled,  he  proceeds  to  trial,  the  capias 
answers  the  purpose  of  a  summons  by  procuring  the  defendant's  ap- 
pearance, and  is  sufficient  to  sustain  a  judgment.  Embanks  v.  Town 
of  Ashley,  177 

Objections  to,  waived  by  appeal  to  circuit  court. 
Even  if  the  process  by  which  a  suit  before  a  justice  of  the  peace  is  com- 
menced  is  insufficient,  still,  if  the  defendant  takes  an  appeal  from  the 
judgment  of  the  justice  to  the  circuit  court,  no  exceptions  can  there- 
after be  taken  to  the  form  or  service  of  the  writ  below,  and  it  is  the 


590  INDEX. 


duty  of  the  court  to  hear  and  determine  the  case  in  a  summary  man* 
ner,  according  to  its  merits.    Id.,  177 ;  Town  of  Jacksonville  v.  Block, 

507 
See  Stamps. 


PROMISSORY  NOTES. 

Legal  effect  of  its  being  payable  "  in  gold." 

A  promissory  note  for  a  certain  number  of  dollars  payable  "  in  ^old  "  is, 

in  legal  effect,  only  a  promise  to  pay  the  stipulated  number  ot  dollars; 

and  judgment  on  such  note  can  only  be  for  the  face  of  the  note  and 

interest  in  dollars.     Whetstone  v.  Colley,  328 

Blank  indorsements. 
A  blank  indorsement  of  a  promissory  note  is  effectual  to  pass  the  paper, 
and  gives  to  the  transferee  unqualified  power  of  disposition  of  the 
paper.    Farwell  v.  Meyer,  510 

Same. 

The  holder  of  a  promissory  note,  indorsed  in  blank,  has  a  right  to  write 
over  the  name  of  the  blank  indorsement  a  direction  to  himself,  or  to 
any  other  person,  or  any  other  words  which  do  not  enlarge  the  lia- 
bility of  the  indorser.     Id.,  510 

Indorsement  -passes  securities. 
The  indorsement  of  a  promissory  note  takes  in  general  the  securities 
with  it.     Id.,  510 

Blank  indorsement  need  not  be  filled  upon  entry  of  judgment  by  confession 
upon  the  note. 
Where  the  papers  filed  upon  the  entry  of  a  judgment  by  confession  upon 
a  promissory  note,  in  the  name  of  one  not  the  payee,  were  the  note 
indorsed  in  blank  simply,  a  declaration  thereon  alleging  the  plaintiff 
to  be  the  assignee  thereof,  a  warrant  of  attorney  and  affidavit  of  its 
execution  (the  warrant  of  attorney  authorizing  confession  of  judg 
ment  in  favor  of  the  payee  or  his  assigns),  aud  a  cognovit:  Held, 
that  the  objection  that  the  papers  filed  failed  to  show  any  authority 
for  the  entry  of  judgment  in  the  name  of  the  plaintiff,  the  note  not 
being  specifically  indorsed  to  him,  was  not  tenable.    Id.,  510 

Indorsee  of  before  maturity,  as  security  for  a  preexisting  debt. 
The  indorsee  of  a  negotiable  promissory  note,  before  its  maturity,  tak- 
ing it  as  payment  or  security  for  a  preexisting  debt,  and  without  any 
express  agreement,  is  deemed  a  holder  for  a  valuable  consideration, 
in  the  ordinary  course  of  trade,  and  holds  it  free  from  latent  defenses 
on  the  part  of  the  maker.    Manning  v.  McGlure,  490 


PURCHASERS,  BONA  FIDE. 

Bona  fide  purchaser  under  junior  judgment. 

Where,  an  execution  was  levied  upon  land  to  which  the  execution 
debtor  had  no  title,  a  sale  thereof  made  and  the  execution  re- 
turned  satisfied ;  and  subsequently  the  plaintiff  in  execution  moved 
to  set  the  sale  aside,  which  motion  was  granted  and  so  minuted  by 
the  judge  upon  his  docket,  but  no  order  to  that  effect  was  entered  of 
record ;  and  subsequently  a  sale  of  other  land  belonging  to  the  exe- 
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cution  debtor  was  made  on  execution  issued  on  a  junior  judgment: 
Held,  that  the  purchaser  at  the  sale  under  such  junior  judgment  was 
not  chargeable  with  notice  of  what  actually  occurred  in  court  further 
than  was  furnished  by  what  the  law  makes  the  sole  authentic  evi- 
dence of  judicial  proceedings,  to  wit,  the  record;  and,  therefore,  that 
he  bought  as  an  innocent  purchaser  having  the  right  to  believe  his 
judgment  the  older  unsatisfied  lien,  and  was  entitled  to  protection  as 
such  against  such  prior  judgment,    McGormick  v.  Wheeler,  114 

And  this  is  so,  although  after  the  granting  of  said  motion  to  set  aside 
the  execution  sale  under  the  prior  judgment,  and  before  the  sale  un- 
der the  junior  judgment,  an  alias  execution  is  issued  upon  the  prior 
judgment,  a  sale  made  of  the  premises  in  controversy,  and  the  sher- 
iff'sdeed  therefor  duly  recorded;  since  the  notice  thereby  afforded  is 
of  a  sale  under  a  judgment  which  by  referring  to  the  record  appears 
to  be  satisfied,  and  of  a  sale  which  has  never  been  set  aside  by  order 
entered  of  record.    Id.,  114 

Memoranda  on  execution  docket,  when  not  notice  of  their  contents. 
Unsigned  and  undated  memoranda  upon  the  execution  docket,  to  the  ef- 
fect that  an  execution  sale,  whereby  the  execution  was  satisfied,  was 
vacated  at  a  certain  subsequent  term  of  court,  where  there  is  no  order 
of  record  vacating  such  sale,  but  only  the  judge's  minutes  of  the 
granting  of  a  motion  to  vacate  the  sale,  are  not  notice  to  a  purchaser 
of  other  land  under  a  junior  judgment  against  the  same  judgment- 
debtor,  of  the  setting  aside  of  such  sale.    Id.,  114 

Of  land  owned  jointly,  but  the  title  to  which  is  held  by  one  only. 
Where  the  legal  title  to  land  purchased  on  joint  account  is  held  by  one 
of  the  coowners,  and  the  interest  of  the  other  coowner  does  not  ap. 
pear  of  record,  bona  fide  purchasers,  without  notice,  and  attaching 
creditors  of  the  party  holding  the  legal  title  will  be  protected  as 
against  the  other  coowner.    Mix  v.  White,  484 

Same. 

So,  where  the  legal  title  is  held  by  one  of  the  coowners,  and  their  inter- 
ests in  the  lands  are  defined  by  written  agreement  authorizing  the 
holder  of  the  title  under  certain  conditions  and  within  a  limited  time 
to  sell  the  lands,  bona  fide  purchasers  from  and  attaching  creditors  of 
the  holder  of  the  title,  within  the  limited  time,  or  thereafter  and  be- 
fore the  agreement  is  recorded,  will  be  protected;  but  after  the  agree- 
ment is  recorded,  such  purchasers  and  creditors  take  subject  to  the 
rights  of  the  coowner  in  the  premises.     Id.,  484 

See  Promissory  Notes  ;  Records. 


RAILROADS. 

Agreement  as  to  fencing  the  line  of  road. 

A  verbal  agreement  between  the  owner  of  a  tract  of  land  through  which 
a  railroad  passes,  and  the  railroad  company,  that  if  the  company 
would  build  cattle  guards  on  the  sides  of  the  land,  he  would  not  hold 
the  company  responsible  for  any  injury  to  stock  that  might  be  in- 
jured or  killed  on  the  road  inside  the  track,  by  reason  of  the  railroad 
not  being  fenced,  is  not  binding  upon  subsequent  owners  of  the  land, 
and  those  holding  under  them,  not  being  parties  or  privies  to  the 
agreement.    St.  Louis,  A.  &  T.  H.  R.  R.  Go.  v.  Todd,  40) 

See  Negligence. 
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RECEIVERS. 

Appointed  in  another  state  may  maintain  suit  upon  bond  and  mortgage  in 
courts  of  this  state. 

Where  a  bond  and  mortgage  upon  real  estate  in  this  state  are  executed 
to  a  receiver  of  an  insolvent  bank,  appointed  by  a  court  of  another 
state,  such  receiver  may  bring  suit  upon  the  bond  and  mortgage  in 
the  courts  of  this  state.    Iglehart  v.  Bierce,  133 

Successor  may  also  sue  in  this  state. 

So,  the  successor  of  such  original  receiver,  in  whom,  by  the  order  of  the 
court  of  such  other  state  appointing  him,  all  the  property  and  assets 
of  the  bank  in  the  possession  of  the  original  receiver  have  become 
vested,  may  enforce  his  equitable  rights,  as  such  successor,  in  the 
courts  of  this  state,  by  suit  upon  the  bond  and  mortgage  executed  to 
the  original  receiver. "  Id.,  133 


RECORDS. 

Judge's  minutes  are  not. 
The  minutes  or  memoranda  which  the  judge  makes  upon  his  own  dock- 
et, and  which  the  law  does  not  require  him  to  make,  but  which  are 
merely  kept  by  him  for  his  own  convenience,  and  to  enable  him  to 
see  that  the  clerk  accurately  makes  up  the  record,  do  not  constitute  a 
record.    McGormick  v.  Wheeler,  114 

Judge's  minutes  not  notice  of  their  contents. 

Although  these  minutes  are  a  proper  means  of  amending  a  record,  still, 
until  the  amendment  is  made,  the  public  can  act  upon  no  other 
means  of  information  than  the  official  records  of  the  court,  as  kept 
by  an  officer  appointed  by  the  law  for  that  purpose.    Id.,  114 


RECORD  OF  DEEDS. 

What  a  sufficient  record  of  an  instrument  under  an  official  seal. 
Inasmuch  as  the  impression  of  the  device  of  an  official  seal  upon  an 
instrument  cannot  be  transferred  from  the  instrument  to  which  it  is 
affixed  to  the  record,  by  the  officer  making  the  record  thereof,  it  is 
only  necessary  that  he  should,  in  some  appropriate  mode,  indicate 
that  a  seal  was  affixed  thereto.  And  when  the  letters  "  L.  8.,"  the 
word  "  seal  "  or  a  scroll  are  employed  for  that  purpose,  that  will  be 
sufficient.  Holbrook  v.  Nichol,  161 

Am  to  what  is  a  sufficient  record  of  a  town  ordinance, 

See  Municipal  Corporations. 


RECOUPMENT. 

In  trespass  against  a  distrainor. 
Where  a  person  distrained  growing  corn  for  rent  which  he  claimed  to 
be  due   him  from  the  owner   thereof;  and  the  proceedings  to  en- 
force  the  distress  resulted  in  favor  of  the  latter;  and  while  these  pro- 
ceedings were  pending,  the   distrainor  caused  the  corn  to  be  har- 
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vested :  Held,  in  an  action  of  trespass  by  the  owner  for  so  distrain- 
ing and  carrying  the  same  away,  that  the  distrainor  had  a  right  to 
recoup  the  expense  of  harvesting  the  corn.    Bates  v.  Gourtwright,    518 

REDEMPTION 
<Jf  land  from  execution  sale :   Effect  of  receiving  a  part  of  redemption  money. 

Where  the  purchaser  of  land  at  an  execution  sale,  shortly  before  the  ex- 
piration of  the  time  of  redemption,  received  from  the  judgment  debt- 
or a  portion  of  the  money  towards  the  redemption  of  the  property, 
and  agreed  to  give  a  few  days  longer  for  the  payment  of  the  balance : 
Held,  that  by  accepting  a  part  of  the  redemption  money,  with  an 
agreement  to  give  time  for  the  residue,  he  waived  his  right  to  a  sher- 
iff'sdeed ;  and,  although  he  might  have  made  it  a  condition  that  unless 
the  residue  should  be  paid  by  a  specified  time,  the  deed  might  still  be 
taken  out,  or,  as  it  seems,  he  might  have  tendered  back  the  amount  re- 
ceived, with  a  notice  that  unless  the  amount  due  should  be  paid  with- 
iD  a  reasonable  time,  he  should  hold  the  contract  rescinded  and  take 
out  the  deed,  still  without  doing  either  the  one  or  the  other,  he  would 
not  be  entitled  to  a  sheriff's  deed.    Kaufman  v.  Smallwood,  504 

From  chattel  mortgage,  may  be  enforced  by  bill. 
A  bill  in  equity  may  be  filed  to  redeem  from  a  pledge  or  chattel  mort- 
gage;  and  is  maintainable  even  after  the  condition  has  been  for- 
feited, if  exhibited  within  a  reasonable  time.    Dupuy  v.  Gibson,     197 

See  Mortgages. 


RESCISSION. 
See  Contracts;  Fraud. 

SCHOOLS. 

Certificate  of  qualification  of  teacher;  discharge  of  teacher  for  incompetence; 
burden  of  proof. 
A  certificate  of  the  qualification  of  a  school  teacher,  obtained  from  the 
school  commissioner,  is  prima  facie  evidence  that  the  teacher  is  qual- 
ified to  perform  the  duties  of  a  teacher;1  and  if  the  school  directors 
discharge  a  teacher  having  such  a  certificate,  on  the  ground  of  incom- 
petency and  neglect  of  duty,  in  an  action  by  the  teacher  for  the  sum 
agreed  to  be  paid  him  for  his  services  as  a  teacher  of  a  public  school, 
it  devolves  upon  the  directors  to  prove  those  facts.  Neville  v.  School 
Directors,  71 

Effect  of  assigning  causes  in  order  dismissing  a  teacher. 

Where  an  order  is  spread  upon  the  record  kept  by  the  directors,  dismiss- 
ing a  school  teacher  holding  a  certificate  of  qualification,  and  assign- 
ing incompetency  and  neglect  of  duty  as  the  causes,  in  an  action  by 
the  teacher  for  his  wages,  such  order  is  not  conclusive  upon  him,  but 
leaves  the  directors  to  prove  the  facts  alleged  in  the  order,  precisely 
as  if  it  had  not  been  made.  The  order  is,  however,  binding  upon 
the  directors,  and  estops  them  from  showing  any  other  or  different 
cause.    Id.,  71 

What  qualifications  are  required  in  a  teacher. 
The  law  does  not  require  the  highest  possible  qualification  nor  the  most 
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eminent  talent  for  his  profession,  in  a  teacher  of  a  public  school,  in 
order  to  fulfill  his  contract;  but  only  average  qualification  and  abil- 
ity, and  the  usual  application  to  the  discharge  of  his  duties.  Id.,     71 

School  directors  not  liable  to  another  district  for  money  paid  to  them  by 
order  of  school  trustees. 
Where  moneys  levied  and  collected  for  school  purposes  have  been,  by 
order  of  the  school  trustees  of  a  township,  paid  to  the  directors  of  a 
district  within  the  township,  since  the  school  directors  of  said  dis- 
trict could  not  refuse  to  receive  the  money  thus  ordered  by  the  trus- 
tees to  be  paid  to  them,  by  receiving  it,  they  do  not  become  liable  to 
an  action  by  another  district  claiming  it  as  having  been  levied  and 
collected  within  its  territory,  the  boundary  line  between  the  two  be- 
ing in  dispute.  If  the  district  so  claiming  the  money  has  any  action 
in  such  case,  it  must  be  against  the  trustees  of  the  township.  School 
Directors  v.  School  Directors,  140 

Powers  of  school  trustees  with  reference  to  moneys  collected  for  school  purposes. 
The  trustees  of  schools  of  a  township  are  public  officers  vested  with  the 
power  to  determine  to  what  district  money  collected  for  school  pur- 
poses shall  belong.    Id.,  140 


SETOFF. 
Mutuality. 
Where,  in  an  action  of  assumpsit  against  the  three  makers  of  a  promissory 
note,  defendants  pleaded  that  one  of  the  makers  delivered  to  the  agent  of 
the  owners  of  the  note  a  quantity  of  corn,  to  be  sold  by  them  in  Boston 
on  a  certain  day,  for  the  best  price  it  would  bring,  the  net  proceeds  to 
be  applied  to  the  payment  of  the  note;  and  that  they  sold  the  corn  at  a 
different  time  and  place,  whereby  a  heavy  loss  was  sustained ;  and  the 
plea  offered  to  set  off  these  damages  against  the  note :  Held,  that  the 
damages  being  due  to  the  one  alone  who  so  delivered  the  corn,  there 
was  no  mutuality  in  the  demand,  and  that  the  damages  could  not  be 
set.  off  against  the  note.    Lemon  v.  Stevenson,  4© ;  Lemon  v.  Baldwin, 

53 

Demand  to  be  set  off  must  be  averred  to  be  due  and  unpaid. 
A  demand  for  damages  which  are  not,  by  the  terms  of  the  agreement, 
due,  cannot  form  the  subject  of  a  setoff;  and  a  plea  of  setoff  of  un- 
liquidated damages,  which  does  not  aver  the  damages  to  be  due  and 
unpaid,  is  fatally  defective.    Id.,  49;  id,  53 

In  order  to  warrant  judgment  over  against  plaintiff,  there  must  be  a  plea  or 
notice  of. 
Where  in  an  action  of  debt  by  an  administrator  upon  a  sealed  note,  the 
pleas  were  non  est  factum,  nil  debet,  and  payment;  and  upon  the  trial 
the  jury  found  "  the  issue  "  for  the  defendant,  and  that  the  plaintiff 
was  indebted  to  the  defendant  in  a  certain  sum,  for  which  the  court 
gave  judgment  against  the  plaintiff,  to  be  paid  in  due  course  of  ad- 
ministration :  Held,  that,  as  no  notice  of  any  claim  or  demand  against 
the  plaintiff  accompanied  either  plea,  the  defendant  by  his  pleading 
claimed  nothing  of  the  plaintiff,  and  it  was  erroneous  to  render  a 
judgment  in  his  favor.  In  order  to  warrant  such  a  judgment,  there 
should  have  been  a  plea  of  setoff,  or  a  notice  under  the  general  issue 
or  plea  of  payment,  stating  clearly  and  specifically  the  nature  of  the 
defendant's  claim.    Patterson  v.  Steele,  272 
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SHERIFF- 

Has  power  to  appoint  bailiffs. 
The  statute  respecting  sheriffs  and  coroners  has  not  taken  away,  or  in 
any  manner  abridged  the  common  law  power  of  the  sheriff  to  ap- 
point a  special  bailiff,  on  an  emergency,  to  execute  a  writ,  his  ap- 
pointment being  indorsed  on  the  writ;  and  the  service  of  ordinary 
process  of  a  circuit  court  by  such  a  bailiff,  so  appointed,  is  valid. 
G-uyman  v.  Burlingame,  201 

SPECIAL  ASSESSMENTS. 

Re-assessment  under  sec.  36,  charter  of  Chicago,  for  extending  a  street,  inde- 
pendent of  regularity  of  original  assessment. 
Under  the  36th  section  of  chapter  7  of  the  charter  of  the  city  of  Chica- 
go (Priv.  Laws,  1863,  p.  93),  —  providing  that  if,  from  any  cause,  the 
city  shall  fail  to  collect  the  assessment  which  may  have  been  levied, 
either  in  whole  or  in  part,  and  where  the  same  has  not  been  canceled 
by  order  of  court,  the  common  council  may,  at  any  time  within  five 
years  after  the  confirmation  of  the  original  assessment,  direct  a  new 
assessment  to  be  made  upon  the  delinquent  property  for  the  amount 
of  such  deficiency,  and  interest  thereon  from  the  date  of  the  original 
assessment;  and  that  such  new  assessment  shall  be  made  in  the  same 
manner  as  is  prescribed  for  the  first  assessment,  —  where  an  assess- 
ment was  made  for  the  purpose  of  extending  a  street,  but  owing  to 
the  resistance  of  some  of  the  property  holders,  a  part  of  it  was  not 
collected,  and  proceedings  were  then  instituted  under  said  36th  sec- 
tion to  re-assess  the  deficiency  on  the  delinquent  property,  and  appli- 
cation was  made  therein  for  an  order  of  sale,  against  the  granting 
of  which  it  was  urged  that  the  original  assessment  was  void  for  the 
want  of  proper  notice  to  the  owners  of  real  estate  upon  which  it  was 
levied,  and  that  the  Superior  Court  of  Chicago  had  decided  the  first 
assessment  void,  and  refused  a  judgment  to  enforce  that  proceeding, 
which  judgment,  it  was  insisted,  was  a  bar  to  this  application  for  an 
order  of  sale:  Held,  that  the  second  proceeding,  though  growing 
out  of  the  former,  was  independent  of  it,  and  could  in  no  manner  be 
affected  by  it:  and  that  the  second  proceedings  having  been  regular, 
whether  the  first  proceeding  was  valid  or  invalid,  could  not  matter, 
and  that  the  judgment  on  the  first  assessment  was  not  a  bar  to  suf  h 
second  application.    City  of  Chicago  v.  Ward,  9 


SPECIFIC  PERFORMANCE. 

What  the  party  seeking  it  must  show. 
A  party  can  not  compel  the  specific  performance  of  a  contract  in  a  court 
of  equity,  unless  he  shows  that  he  himself  has  specifically  performed 
all  the  acts  which  formed  the  consideration  for  the  undertaking  on 
the  part  of  the  defendant,  or  can  justly  account  for  his  non-perform- 
ance.   Stow  u.  Russell,  18 

Where  time  is  of  the  essence  of  the  contract. 
Parties  have  a  right  to  make  the  time  of  the  performance  of  a  contract 
material;  and  although  as  a  general  principle  in  equity,  time  is  not 
material,  where  by  express  stipulation  of  the  parties  time  is  made  of 
the  essence  of  the  contract,  a  court  of  equity  has  no  right  to  disregard 
it  and  enforce  its  specific  performance  contrary  to  the  clearly  ex- 
pressed intention  of  the  parties.    Id.,  18 
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Justification  or  excuse  for  delay  must  be  shown. 

A  specific  performance  w.ill  not  be  compelled  in  equity  where  the  party- 
seeking  it  has  omitted  to  execute  his  part  of  the  contract,  by  the  time 
appointed,  without  assigning  any  sufficient  justification  or  excuse  for 
his  delay,  and  where  there  is  nothing  in  the  acts  or  conduct  of  the 
other  party  that  amounts  to  an  acquiescence  in  that  delay.    Id.,        18 

Same. 

Inevitable  accidents  may  perhaps  be  ground  for  relief  in  cases  where 
time  is  of  the  essence  of  the  contract;  but  where  the  only  excuse 
shown  by  the  purchaser  for  not  making  his  payments  at  the  time 
stipulated,  was  losses  in  business  and  deprivation  of  rents  occasioned 
by  the  burning  of  buildings  erected  by  him  upon  other  property,  to 
the  erection  of  which  he  had  devoted  means  that  should  have  been 
applied  in  discharge  of  his  contract,  it  was  held,  that  the  excuse  was 
not  sufficient.     Id.,  18 

Not  granted  where  complainant  neglects  to  make  defense  at  law. 

Where  a  judgment  in  ejectment  is  recovered  by  the  vendor  against  the 
purchaser  in  possession,  such  purchaser,  neglecting  to  make  the  de- 
fense at  law,  can  not  subsequently  maintain  a  bill  for  a  specific  per 
formance  of  the  contract  on  the  ground  of  his  having  taken  possession 
under  the  contract,  made  valuable  improvements,  paid  taxes,  and  paid 
or  at  the  proper  time  tendered  the  amount  contracted  to  be  paid  for 
the  land.     Id.,  18 

Where  the  complainant's  vendor  only  holds  a  contract  for  the  purchase  of  the 
land. 
Where  a  party  enters  into  a  contract  for  the  purchase  of  land  of  one 
who  has  no  title  to  it,  but  only  holds  a  contract  for  its  purchase  from 
a  third  party,  such  first  mentioned  purchaser  can  not,  upon  payment 
of  the  note  given  by  him  for  purchase  money  to  his  vendor,  compel 
the  original  veudor,  who  has  received  no  consideration  for  the  land 
and  has  practiced  no  fraud,  nor  done  any  act  or  made  any  assertion 
in  relation  to  the  land  which  influenced  the  conduct  of  such  pur- 
chaser, to  make  him  a  deed  for  ihe  land  without  payment  of  the  pur- 
chase money  due  on  the  original  contract.    Carver  v.  Lasater,        182 

Only  granted  upon  clear  proof. 
A  court  of  equity  should  not  in  any  case  decree  a  specific  performance 
and  divest  the  owner  of  land  of  his  title,  except  upon  clear  proof. 
Id.,  182 

Of  verbal  contract  for  the  sale  of  land. 
Where  the  purchaser  of  land,  by  a  verbal  contract,  has  been  put  in  post 
session  of  the  land,  paid  a  part  of  the  price,  exercised  repeated  acts 
of  ownership  over  it,  and  stripped  it  of  much  of  the  timber  growing 
upon  it,  he  will  not  in  equity  be  permitted  to  repudiate  the  contract, 
and  a  specific  performance  of  the  contract  will  be  decreed  against 
him.    Chambers  v.  Howe,  171 


STAMPS. 

Not  required  on  garnishee  process. 
Process  against  a  garnishee,  in  aid  of  a  suit  at  law,  wherein  an  execu- 
tion has  been  returned  "  nulla  bona,"  is  not  original  process,  and, 
therefore,  under  the  excise  law,  is  not  required  to  be  stamped.    Bear 
v.  Hays.  280 
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STARE  DECISIS. 

The  authority  of  judicial  decisions  arises  from  what  the  court  decides  in 
reference  to  the  facts  before  it,  rather  than  from  what  the  judge  who 
delivers  the  opinion  may  say  in  illustration  and  support  of  the  ruling 
of  the  bench.    Brown  v.  Goon,  243 


STATE  BANK  OF  ILLINOIS. 

Trustees  of,  authorized  to  sue  in  name  of  bank. 
The  trustees  of  the  State  Bank  of  Illinois,  appointed  under  the  act  of 
March  1,  1847  (Sess.  Laws,  20),  were  by  it  authorized  to  collect  all 
debts  due  to  the  bank,  in  the  same  manner  that  the  trustees  who  were 
appointed  to  close  the  affairs  of  the  Bank  of  Illinois  were  author- 
ized to  collect  debts  due  to  that  institution.  As  the  trustees  of  the 
latter  bank  had  authority,  under  the  act  of  February  28,  1845  (Laws 
of  1845,  246),  to  commence  and  prosecute  suits  in  its  corporate  name, 
it  follows  that  the  trustees  of  the  State  Bank  were  authorized  to  pros- 
ecute suits  in  the  corporate  name  of  the  bank,  notwithstanding  that 
its  charter,  as  to  other  purposes,  was  to  expire  before  the  trustees  were 
to  be  appointed.  (As  to  the  length  of  time  such  authority  was  to  con- 
tinue, see  the  opinion.;     Turney  v.  Wilton^  385 

See  Bank  of  Illinois. 

STATUTES, 

Construction  of. 
Statutes  in  derogation  of  the  common  law  are  to  be  strictly  construed. 
White  v.  Primm,  416 

Reference  to  another  statute. 

Whenever  an  act  of  the  legislature  confers  powers  which  are  recited  in 

another  act,  the  act  to  which  reference  is  made  is  to  be  considered 

and  treated,  as  if  it  were  incorporated  into,  and  made  a  part  of,  the 

act  which  contains  the  reference.    Turney  v.  Wilton.  385 

Legislative  construction. 
While  great  weight  is  to  be  given  to  legislative  construction,  it  is  not 
conclusive  upon  courts;  and  its  weight  is  much  lessened  when  such 
construction  evidently  arose  from  misapprehension.  Courts  are  re- 
quired to  give  effect  to  the  intention  of  the  legislature,  and  in  so 
doing,  must  disregard  a  legislative  construction  given  under  a  mis- 
apprehension, whenever  such  construction  is  inconsistent  with  the 
legislative  intention.  (Rule  applied  to  act  of  February  10,  1849, 
authorizing  the  trustees  of  the  State  Bank  to  maintain  suits  at  law, 
which  being  an  enabling  act  was  held  not  to  be  so  construed  as  to  de- 
prive the  trustees  of  powers  which  they  then  possessed.     Id.,         385 

Amendatory  acts. 
A  statute  amending  a  former  act  operates  as  to  matteis  thereafter  occur- 
ring, precisely  as  if  the  amendatory  statute  had  been  added  to  the 
prior  act  at  the  time  of  its  adoption,  and  the  two  acts  must  be  con- 
strued together  and  as  one  statute.    Holbrook  v.  Nichol,  161 
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STATUTE  OF  FRAUDS. 
Must  be  pleaded. 
Where  the  Statute  of  Frauds  is  not  pleaded  or  set  up  in  the  answer  to  a 
bill  for  a  specific  performance,  parol  evidence  is  admissible  to  prove 
the  contract.    Esmay  v.  Gorton,  18  111.,  483.     Chambers  v.  Eowe,     171 


STATUTE  OF  LIMITATIONS. 
See  Limitations 

STATUTE  OF  USES. 

Transmission  of  legal  estate  by. 
Where  a  foreclosure  suit  brought  by  the  State  Bank  of  Illinois  was 
pending  in  February,  1848,  and  the  premises  were  bid  off  in  the  name 
of  the  bank  in  June,  and  a  master's  deed  therefor  executed  to  the 
bank  in  October,  1850,  at  which  time  trustees  had  been  appointed  for 
the  bank  under  the  act  of  March  1,  1847  (Sess.  Laws,  20),  to  whom  all 
its  assets  had  been  assigned,  and  its  charter  had  expired  except  for 
the  purpose  of  allowing  the  trustees  to  prosecute  suits  in  its  corporate 
name  for  the  collection  of  its  debts:  Held,  that  the  conveyance  to  the 
bank  being  for  the  use  of  the  trustees,  as  was  manifested  by  the  var- 
ious acts  of  the  legislature  on  the  subject,  and  the  deed  of  assignment 
of  the  bank  to  the  trustees,  the  statute  of  uses  transmitted  the  legal 
estate  to  them.    Turney  v.  Wilton,  385 


STIPULATIONS. 

As  to  jurisdiction,  construed. 
In  an  action  brought  upon  a  judgment  rendered  by  a  justice  of  the  peace 
in  Missouri,  the  following  stipulation  in  the  record:  "It  is  admitted 
in  this  case  that  justices  of  the  peace  in  the  state  of  Missouri  have 
jurisdiction  as  in  this  record  specified  and  done,"  was  construed  to 
mean  that  justices  in  Missouri  have  jurisdiction  to  the  amount  of  the 
judgment,  and  that  the  mode  of  service  of  process  therein  adopted 
was  recognized  by  the  laws  of  that  state.     White  v.  Primm,  416 

See  Amendments, 


SUBROGATION. 
See  Mortgages. 

SURETY. 

Surety  on  replevin  bond;  discharged  by  reference  to  arbitration. 
Where,  by  agreement  of  the  plaintiff  and  defendant  in  replevin  and  with- 
out the  knowledge  or  consent  of  the  surety  upon  the  roplevin  bond, 
the  action  was  referred  by  order  of  court  to  arbitrators,  who  made 
their  award  and  reported  the  same  to  the  court,  and  the  court,  with- 
out the  knowledge  or  consent  of  the  surety,  entered  judgment  in  the 


INDEX.  599 


action  in  accordance  with  the  award,  in  favor  of  defendant  and 
against  the  plaintiff,  for  a  certain  sum  of  money:  Held,  that  the 
surety  was  discharged  from  liability  on  the  bond.  The  surety  in  the 
bond  undertook  only  that  the  principal  would  prosecute  his  suit  with 
effect  and  without  delay,  and  make  return  of  the  property  replevied, 
if  a  return  should  be  adjudged;  and  this  understanding  to  prosecute 
the  writ  with  effect  and  without  delay  had  express  reference  to  its 
prosecution  in  court,  and  not  privately  before  arbitrators.  He  did 
not  undertake  to  pay  a  judgment  for  money,  in  amount  equal  to  the 
value  of  the  property  replevied,  and  that  without  an  investigation 
in  court.    Pirkins  v.  Eudolph,  306 


TAXES. 

Judgment  for  delinquent  taxes  is  not  in  personam. 
The  35th  section  of  the  revenue  act  of  February  12,  1853  (Scates'  Comp., 
1075),  requires  the  judgment  of  the  county  court  upon  the  examina- 
tion of  the  delinquent  list  to  be  rendered  against  the  lands;  the  pro- 
ceeding is  in  rem  and  a  judgment  against  the  person  in  such  pro- 
ceeding is  unauthorized.  When  the  cause  is  removed  by  appeal  to 
the  circuit  court,  the  practice  or  jurisdiction  is  not  thereby  changed, 
and  a  proceeding  in  rem  is  not  changed  to  one  in  personam.  It  is, 
therefore,  erroneous  upon  such  appeal  to  render  a  personal  judgment 
and  award  an  execution  for  its  collection.   Pidgeonv.  The  People,  249 

Town  clerk  cannot  recover  for  -filing  lists  under  act  of  1853. 
Under  the  act  of  1853  (Sess.  Laws,  p.  17),  the  5th  and  6th  sections  of 
which  require  each  person  listing  property  for  taxation,  to  make  out, 
sign  and  deliver  to  the  assessor,  a  statement  of  his  property  subject 
to  taxation ;  and  the  35th  section  of  which  declares  that  each  asses- 
sor shall  deliver  all  such  lists  to  the  county  clerk,  who  is  required  to 
file  and  preserve  the  same  for  one  year  thereafter,  the  town  clerk  is 
not  required,  nor  has  he  any  right  to  receive  or  file  such  lists.  If  the 
town  assessor  returns  them  to  the  town  clerk,  it  is  without  legal  au- 
thority, and  he  can  not  by  such  an  act  impose  any  liability  upon  the 
town;  nor  can  the  town  clerk  by  the  unauthorized  act  of  filing  them 
create  a  liability  against  the  town  for  his  services  in  filing  them. 
Town  of  Charleston  v.  McCrory,  456 


TAX  TITLES. 

Stricti  juris ;  tax  deed  not  corrected  in  equity. 

A  tax  title,  if  a  title  at  all,  is  so  stricti  juris.  It  is  a  purely  technical, 
as  contra-distinguished  from  a  meritorious  title,  and  depends  for  its 
validity  upon  a  strict  compliance  with  the  statute.1  Its  defects  can 
not  be  cured  in  equity.    Altes  v.  Hinckler,  265 

Hence  a  bill  in  chancery  can  not  be  maintained  to  correct  an  error  of 
the  sheriff  in  neglecting  to  affix  his  seal  to  a  deed  made  by  him  of 
land  sold  for  taxes.      Id.,  265 


TENDER. 

Must  be  kept  good. 

A  debtor  is  bound  at  all  times  to  be  prepared  to  meet  a  demand  for 

money  that  he  may  have  tendered;  in  other  words,  he  must  keep  his 

tender  good ;  and  if  he  fails  to  keep  it  good,  upon  being  subsequently 

informed  that  it  will  be  accepted,  he  thereby  places  himself  in  de- 
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fault  and  loses  all  the  benefit  of  his  tender.    Stow  v.  Russell,  18 ;  PuU 
sifer  v.  Shepard.  513 

Stops  the  running  of  interest. 

If  a  creditor  refuses  money  tendered  by  a  person  having  the  right  to 

make  the  tender,  interest  will  cease  to  run  from  the  time  of  the  ten 

der,  especially  if  the  debtor  keeps  the  money  continually  ready,and- 

makes  no  profit  by  it.    Stow  v.  Russell.  81 

Must  be  of  a  specific  amount  and  unconditional. 
A  tender,  to  be  available,  must  be  of  a  specific  amount,  and  offered  to  be 
paid  without  annexing  any  terms  or  conditions.    Pulsifer  v.  Shepard, 

513 
A  specific  sum  must  be  actually  tendered;  and  it  is  not  enough  to  pro- 
duce a  sum  of  money  and  request  a  settlement,  and  say  to  the  party 
to  receive  the  money,  that  the  party  having  it  wants  to  pay  him.  Id., 

513 
See  Evidence. 


TOWN  CLERK. 
See  Taxes. 

TRUSTS. 

Sale  of  land  by  a  creditor  in  violation  of  a  trust. 

Where  a  debtor  conveys  to  his  creditor  a  tract  of  land  to  be  sold  at  not 
less  than  a  certain  price,  and  the  proceeds  applied  in  payment  of  the 
debt,  and  the  creditor,  without  the  debtor's  consent,  sells  the  land  for 
less  than  the  limited  price,  this  constitutes  a  breach  of  trust,  and  the 
creditor  thereby  renders  himself  liable  to  account  to  the  debtor  for 
the  limited  price.    Oadwell  v.  Brown,  103 

USES. 
See  Statute  op  Uses. 


VENDOR  AND  PURCHASER. 

When  it  is  vendor's  duty  to  redeem  from  a  subsequent  execution  sale. 
Where  a  party  sells  and  conveys  land  which,  through  the  omission  of 
the  grantee  to  record  his  deed  therefor,  is  afterwards  levied  upon  and 
sold  under  a  judgment  subsequently  recovered  against  the  grantor,  it 
is  the  duty  of  the  grantor  to  redeem  from  such  sale.  But,  if  he  does 
not,  as  to  whether  the  grantee  has  a  remedy  over  against  his  grantor 
for  the  amount  the  land  has  contributed  to  pay  his  debts,  quaire.  Woo- 
den v.  Gridley,  523 

WAGERS. 

Bet  on  an  election. 
A  promissory  note  promising  to  pay  a  certain  sum,  "  providing  Abra- 
ham Lincoln  receives  the  electoral  votes  of  the  state  of  Illinois,"  is  a 
bet  on  an  election  authorized  by  the  laws  of  this  state,  and  consr> 
quently  void.     Ouyman  v.  Burlingame,  201 
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WAREHOUSEMEN. 

Obligation  of  to  holder  of  a  warehouse  receipt. 

The  obligation  of  a  warehouseman  to  the  holder  of  a  warehouse  receipt 

issued  by  him  extends  only  to  the  proper  storage  and  delivery  of  the 

grain  according  to  the  terms  of  the  receipt,  or  on  default  to  pay  the 

damages  growing  out  of  a  breach  of  the  contract.    Dole  v.  Olmstead, 

150 

No  lien  created  on  warehouseman's  grain  by  storing  it  in  mass  with  that  of 
others. 
The  giving  of  a  warehouse  receipt  creates  no  specific  or  general  lien  on 
grain  belonging  to  the  warehouseman,  placed  in  common  mass  in 
store  along  with  the  grain  for  which  such  receipt  is  given;  and  the 
grain  belonging  to  the  warehouseman,  and  so  stored,  remains  subject 
to  sale  and  transfer  by  him  precisely  as  though  such  receipt  had  never 
been  given.    Id.,  150 

Effect  of  assignment  by  a  warehouseman  of  grain  in  store,  including  his  own. 
Where  corn  is  received  in  store  by  a  warehouseman,  and  warehouse  re- 
ceipts issued  therefor,  and  the  same,  together  with  corn  of  his  own,  is, 
as  is  customary  with  grain  warehousemen,  and  without  objection  of 
the  several  owners,  intermingled  and  stored  in  one  common  mass,  and 
the  warehouseman  subsequenty  verbally  assigns  and  delivers  the  corn 
so  in  store  to  a  creditor  as  security  for  his  debt,  the  assignee  agreeing 
to  deliver  the  corn  in  store  to  the  different  holders  of  the  warehouse- 
man's receipts,  the  assignee  will  take  as  a  trustee  for  the  benefit  of  all 
parties  in  interest,  and  can  not  rightfully  appropriate  or  divert  any 
portion  of  the  property  of  other  persons  thus  coming  to  his  hands  to 
his  own  use ;  and,  on  the  other  hand,  is  only  bound  to  deliver  the 
corn  belonging  to  the  holders  of  receipts  and  in  store  at  the  time,  and 
having  done  so,  will  be  exonerated  from  further  liability;  and  if  the 
warehouseman  owned  any  corn  then  in  store,  the  assignee  will  be  au- 
thorized to  retain  it.    Id.,  150 

Assignment  of  grain  contracts  upon  which  part  has  been  delivered. 

Where,  in  such  case,  certain  contracts  entered  into  by  the  warehouseman 
for  the  purchase  of  corn,  upon  which  he  has  advanced  some  money 
and  received  a  part  of  the  corn,  are  also  included  in  such  assignment, 
the  assignee  becomes  by  the  assignment  the  equitable  owner  of  the 
contracts,  and  entitled  to  complete  the  same  and  appropriate  the  corn 
thus  received  to  his  own  debt,  after  deducting  the  money  advanced  to 
complete  them;  and  the  holders  of  receipts  issued  by  the  warehouse- 
man have  no  interest  therein,  and  it  is  error  to  appropriate  this  fund 
to  make  good  any  deficit  found  to  exist  in  the  quantity  of  corn  in 
store.    Id.,  150 

Grain  intermingled  becomes  common  property. 

Where  corn  received  in  store  by  the  warehouseman  is  intermingled  ac- 
cording to  usage  with  warehousemen  and  without  objection  from  the 
several  owners,  it  becomes  common  property  owned  by  all  in  the  pro- 
portions in  which  each  has  contributed  to  the  common  stock.    Id., 

150 
Same :    Loss  distributed  among  owners. 

Grain  so  stored  being  owned  in  common,  each  owner  is  liable  to  sustain 
a  pro  rata  proportion  of  any  loss  which  may  occur  by  diminution,  de- 
cay or  otherwise,  and  holders  of  receipts  who  receive  the  full  amount, 
or  more  than  their  ratable  share,  are  bound  to  account  for  such  sur- 
plus over  and  above  their  pro  rata  portion.     Id.,  15d 

Vol.  XXXVI.  —  33 
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Same. 
Where  the  assignee  of  the  warehouseman  purchases  receipts  for  grain 
issued  by  the  warehouseman,  he  becomes  liable  to  sustain  his  pro 
rata  share  of  the  loss  occasioned  by  a  deficiency  in  the  quantity  of 
grain  in  store,  precisely  as  were  the  persons  from  whom  he  purchases 
Id.,  150 

WARRANTY. 

On  sale  of  chattels;  a  question  of  intention. 

Whether  or  not  certain  words  or  declarations  amount  to  a  warranty,  is  a 
question  of  intention.  While  it  is  not  necessary  that  the  word  "  war- 
rant"  should  be  used  in  order  to  make  a  warranty  of  the  quality  of 
the  article  sold,  yet  to  make  any  affirmation  or  representation  of  the 
quality  amount  to  a  warranty  on  the  part  of  the  seller,  it  must  appear 
to  have  been  made  at  the  time  of  the  sale,  with  the  intention  of  there- 
by warranting  the  quality  of  the  article,  and  not  a  mere  expression 
of  the  seller's  opinion.    Wheeler  v.  Meed,  81 

Implied  warranty  on  sale  of  chattels. 

Where  a  sale  is  made  of  personal  property,  there  is  an  implied  warranty 
by  the  vendor,  of  the  title  to  the  article  sold.    Smalley  v.  Miet,      500 


WILLS. 

Rule  of  interpretation ;  intention. 
The  rule  which  controls  all  others  in  the  interpretation  of  wills  is,  that 
the  intention  of  the  testator,  to  be  gathered  from  the  entire  will,  must 
govern.    Boyd  v.  Strahan,  355 

Bequests  of  personalty  to  be  at  absolute  disposition  of  the  legatee. 
As  a  general  rule,  where  a  will  bequeaths  personal  property  to  be  at  the 
absolute  disposition  of  the  legatee,  he  becomes,  in  the  absence  of  all 
clauses  showing  a  contrary  intent  on  the  part  of  the  testator,  the  ab- 
solute owner.    Id.,  355 


Where  a  testator  gave  to  his  wife  $1,200  in  money,  and  all  his  household 
furniture,  to  her  and  her  heirs  and  assigns  forever ;  and  in  the  next 
clause  gave  her  further  the  balance  of  all  his  money  in  notes  or  other- 
wise, together  with  all  his  personal  property  of  every  description,  not 
therein  enumerated  or  otherwise  disposed  of,  "  to  be  at  her  own  disposal, 
and  for  her  own  proper  use  and  benefit,  during  her  natural  life:"  Held, 
that,  by  the  last  clause,  the  legatee  took  only  a  life  estate  in  the  prop- 
erty therein  described.    Id.,  355 

Power  thereby  conferred  upon  executor  to  sell  land. 

Where  testator  directs  his  estate  to  be  disposed  of  for  certain  purposes, 
without  declaring  by  whom  the  sale  shall  be  made,  if,  in  the  absence 
of  such  a  declaration,  the  proceeds  be  distributable  by  the  executor, 
he  will  have  the  power  by  implication.    Rankin  v.  Rankin^  293 

Equitable  conversion,  and  power  to  sell  conferred  by  will. 
In  this  case  the  testator,  in  his  will,  directed  his  farm  to  be  disposed  of 
to  the  very  best  advantage,  either  in  a  body  or  divided  into  lots,  and 
the  proceeds  thereof  to  be  divided  into  five  equal  parts,  and  given  to 
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certain  specified  persons;  but  the  will  did  not  declare  by  whom  the 
sale  should  be  made :  Held,  that  it  was  to  be  considered  as  a  bequest 
of  money ;  that  it  was  a  fund  distributable  by  the  executors  to  the  leg- 
atees ;  and,  therefore,  that  they  had  power  to  make  the  sale  without  in- 
voking the  aid  of  a  court  of  equity.    Id.,  293 


WITNESSES. 

Objections  to,  when  to  be  taken. 

Where  the  complainant,  an  administrator,  is  sworn  and  examined  as  a 
witness  in  the  cause  on  behalf  of  the  estate,  and  cross-examined  by 
the  opposite  party,  and  no  objection  is  made  to  it  on  the  hearing,  the 
objection  can  not  be  taken  on  appeal.     Willenborg  v.  Murphy,       344 

Interest. 
Where  a  city  ordinance  gave  the  wharf-master  ten  per  cent,  on  the  whole 
amount  collected  by  him  as  wharfage;  and  by  another  ordinance  a 
penalty  was  imposed  upon  the  owner  or  master  of  any  steamboat  leav- 
ing the  city  wharf  without  paying  the  wharfage  fee:  Held,  in  an  ac- 
.  tion  to  recover  a  penalty  for  a  violation  of  the  latter  ordinance,  that 
the  wharf-master  was  a  competent  witness,  the  penalty,  if  collected, 
not  being  a  wharfage  fee.     City  of  Beardstown  v.  Moody,  347 

Same. 
Mrs.  J.  was  indebted  to  M.  in  the  sum  of  $106  for  goods  sold  and  deliv- 
ered, and  at  the  same  time,  held  a  note  secured  by  mortgage  against 
M.  for  $300,  which  she  sold  toD.  with  the  understanding,  as  appeared 
in  the  deposition  of  I).  himself,  that  the  interest  on  the  note  was  paid 
to  the  date  of  the  sale  by  M's  account  against  her.  Subsequently  D.  ob- 
tained a  decree  on  the  mortgage  for  $402.50,  the  whole  amount  clue  on 
the  face  of  the  note,  the  interest  being  computed  from  its  date;  a  sale  of 
the  mortgaged  premises  was  had  under  the  decree  for  the  full  amount 
thereof,  and  a  certificate  of  purchase  issued  to  D.,  who  subsequently 
transferred  the  certificate  to  H.  M.  brought  suit  against  Mrs.  J.  to 
recover  the  amount  of  his  unpaid  account:  Held,  that  inasmuch  as, 
if  a  judgment  was  rendered  against  the  defendant,  there  would  be  a 
liability  over  on  the  part  of  D.,  to  her,  for  at  least  the  amount  D.  re- 
ceived from  H.  beyond  what  would  have  been  due  if  the  decree  had 
only  covered  the  interest  from  the  date  of  the  assignment  of  the  mort- 
gage to  D. ;  and,  on  the  other  hand,  if  the  judgnient  was  for  the  de- 
fendant, there  would  be  no  liability  over  on  the  part  of  D.,  D.  was  an 
incompetent  witness  for  the  defendant,  Mrs.  J.    Mason  v.  Jones,    212 

Same. 

A.  party  to  a  cause  may  call  as  a  witness  a  person  whose  interest  is  ad- 
verse to  that  of  the  party  calling  him.    Power  v.  McCord,  214 

Same;  co-defendants  in  chancery. 
The  mere  fact  that  a  witness  is  a  defendant  to  a  bill  in  chancery  does 
not  make  him  incompetent  as  a  witness.  A  defendant  in  chancery 
may  be  made  a  witness  against  his  codefendants,  and  if  he  has  no  in- 
terest adverse  to  the  party  against  whom  he  is  called,  he  is  not  in- 
competent.   Smalley  v.  Ellet,  500 ;  Power  v.  McGord,  214 

Same. 

Nor  is  it  an  objection,  that  he  has  an  interest  in  the  event  of  the  suit, 
unless  his  interest  be  against  the  party  whose  interest  is  sought  to  be 
prejudiced  by  his  testimony.    Smalley  v.  Ellet,  500 
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Same. 
And  even  when  the  witness  has  an  interest  in  favor  of  the  party  calling 
him,  he  may  still  be  competent,  if  it  appears  he  has  an  equal  interest 
on  the  other  side.    Id.,  500 

Same. 
The  complainant,  in  a  proceeding  to  enforce  a  mechanic's  lien,  may  ex- 
amine as  a  witness  a  defendant  claiming  a  lien  on  the  same  property, 
and  who  has  filed  a  bill  of  interpleader  to  share  in  the  proceeds  of  the 
property,  subject  to  the  lien,  his  interest  being  adverse  to  that  of  the 
complainant  calling  him.    Power  v.  McQord,  214 

Arbitrator,  when  incompetent. 
In  a  suit  to  set  aside  an  award,  an  arbitrator  is  not  a  competent  witness 
to  prove  his  own  misconduct.    Claycomb  v.  Butler,  100 


WRIT  OF  POSSESSION. 
See  Pbocess. 
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